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A    TABULAR    SUMMARY 


ToRRENS  Title  legislation 

— BT— 

J.  HOWARD  HUNTER,  M.A. 

Barrister-at-Law. 


L     SOUTH  AUSTRALLl. 

1858.  2122  Vic.  No.  15.— The  **  Real  Property  Act  "— 
proposed  (1857)  and  carried  (Jan'y,  1858),  by 
Robert  Richard  Torrens,  of  Adelaide,  then  Pre- 
mier, and  afterwards  Registrar-Greneral  of  South 
Aostralia.  It  is  the  original  Torrens  Title  Act,  upon 
which,  as  modified  in  1858-1861,  all  subsequent 
legislation  in  the  Australasian  Colonies  and  else- 
where is  ultimately  founded. 

1858.  21-2  Vic.  No.  16.— An  Act  to  amend  the  Real 
Property  Act. 

[1859.—*'  The  South  Australian  System  of  Convey- 
ancing," by  Robert  R.  Torrens,  Adelaide,  Aus- 
tralia, 1859.] 

1860.  23-4  Vic.  No.  11.— ^The  Real  Property  Act  of 
1860. — Consolidated  and  amended  the  foregoing 

Acts. 

1861.  24-5  Vic.  No.  22.— An  Act  to  amend  the  Real 
Property-  Act  of  I860.— Cited  (Sec.  2)  as  the  "*  Real 
Property  Act  of  1861."  Preliminary  to  the  framing 
of  the  Act  of  1861,  a  Royal  Commission  was  issued 
by  the  Governor  of  South  Australia,  to  consider 
and  report  on  the  Consolidated  Act  of  1860.  The 
Commission,  which  included  Sir  Charles  Cooper, 
Chief  Justice  of  the  Province,  and  R.  R.  Torrens, 
Registrar-General,  sat  at  intervals  from  April  to 
December,  1861,  and  took  a  large  mass  of  evidence 
which  by  order  of  the  Provincial  Legislature  was 
printed.  The  Commission  reported  a  bill  amend- 
ing the  Act  of  1860.  '*  This  bill,"  Mr.  Torrens  said, 
"  is  the  result  of  the  adverse  and  friendly  criticism 
of  a  great  part  of  the  legal  profession  in  the  Colo- 
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nies  of  South  Australia,  Tasmania,  Victoria,  and 
Queensland.  The  Attorney-General  of  Queensland 
went  throjgh  all,  and  so  did  the  Solioitor-Greneral. 
The  Attorney-General  and  Solicitor-General  of 
Tasmania  have  been  through  it,  and  so  have  our 
two  Judjres.  Then  we  have  had  Mr.  AUport,  Mr. 
Fisher,  Mr.  Ireland,  Mr.  Fellowes,  and  all  these 
legal  gentlemen  trying  to  pick  holes  in  it,  and 
Xwinting  out  whatever  they  could  against  it,  and, 
whenever  there  was  any  reasonable  doubt  or  even 
colorable  pretence  almost  of  an  objection,  we  have 
altered  it  to  meet  their  view.'' 

1809-    33  Vic.     No.  11.— An  Act  to  amend  the  Real  Pro- 
1870.    perty  Act  of  1801.— CMted  (Sec.  8)  as  the  Real  Pro- 
perty Act  Amendment  Act,  1809. 

1878.  41-2  Vic.  No.  128.— An  Act  to  amend  the  Real 
Property  Act  of  1801,  and  to  rei)eal  the  Real  Pro- 
perty Amendment  Act,  1809,  and  for  other  pur- 
poses.— Cited  (Sec.  2)  as  "Real  Property  Act 
Amendment  Act  of  1878." 

1881.  No.  223.— "An  Act  to  amend  the  Real  Property 
Act,  1801,  and  for  other  purposes." — Cited  as 
the  "  Right  of  Way  Act,  1881." 

1880.  49  &  50  Vic.  No.  380.—"  An  Act  to  consolidate  and 
amend  the  Real  Property  Act,  1801 ;  the  Real  Pro- 
perty Amendment  Act,  1878;  and  the  Rights  of 
Wav  Act,  1881;  and  for  other  purposes." — Cited 
(Sec.  1)  as  "  Real  Property  Act,  1880." 

1887.  50  &  51  Vic.  No.  403.—"  An  Act  to  amend  th(> 
Real  Property  Act,  1880."— €ited  (Sec.  1)  as  the 
"  Real  Property  Amendment  Act,  1887." 

1893.  50  &  57  Vic.  No.  509.— Real  Property  Amend- 
ment Act,  1893. 


II.     VICTORIA. 

1802.  25  Vic.  No.  140.— The  Real  Property  Act,  1802. 
Founded  upon  Torrens  South  Australian  Act  of 
1801.  Amended  by  Nos.  180,  210,  223.  Repealed 
and  re-enacted  bv  the  Transfer  of  Land  Statute 
(1800),  No.  301. 

1800.  29  Vic.  No.  301.— <:iited  (Sec.  1)  as  "Transfer  of 
Land  Statute."    This  Act,  which  has  been  the  sub- 
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jec't  of  very  full  judicial  interpretation  (vide  the 
eases  in  this  volume,  passim),  was  in  1890,  with  its 
amendinj^  Acts,  consolidated  by  No.  1149,  the 
Transfer  of  Land  Act,  1S90. 

18fJ7.  31  Vic.  No.  317.  Transfer  of  Land  (Amendment), 
1867. 

1S(;9.     33  Vic.     No.  353.— Transfer  of  Land  (Dower),  1869. 

1S71.  35  Vic.  No.  402.— Transfer  of  Land  (Friendly 
Societies),  1871. — Enables  (Sec.  1)  trustees  for  time 
being  of  any  society  to  effectually  transfer  th<^ 
land. 

1^7s.    42  Vic.    No.  610.— Transfer  of  Land  (Easements), 

1878. 

l>sr).  49  Vic.  No.  835.— Transfer  of  Land  (Public  Build- 
ings Protection),  18vS5. 

49    Vic.    No.    855. — ^Transfer    of    Land    (V^urvey 
Boundaries),  1885. 

49  Vic.    No.  872. — Transfer  of  T^and  (Amendment). 
1885. 

1887.     51  Vic.     No.  945. 

1890.  54  Vic.  No.  1149.—"  An  Act  to  consolidate  the 
law  relating  to  the  Simplification  of  the  Title  to 
and  the  Dealing  with  Estates  in  Land."  Cited 
(Sec.  1)  as  "Transfer  of  Land  Act,  1890."  Sec. 
2  repeals  29  Vic.  No.  301;  31  Vic.  No.  317;  33  Vic. 
No.  353;  35  Vie.  No.  402;  42  Vic.  No.  610;  49  Vie. 
No.  872,  except  Sees.  67  and  68;  51  Vic.  No.  945, 
except  Sees.  9,  10  and  27. 


IIL    NEW  SOUTH  WALES. 

1862.  26  Vic.  No.  9.— «  An  Act  for  the  Declaration  of 
Titles  to  Land  and  to  Facilitate  its  Transfer." — 
CMted  (Sec.  2)  as  the  "  Real  Property  Act."  This 
Act  was  founded  upon  Torrens  Acts  (South  Aus- 
tralia), 1858-1861. 

1873.  36  Vic.  No.  7.— «  An  Act  to  amend  the  Real  Pro 
perty  Act  of  1862."— Cited  (Sec.  7)  as  the  "  Real 
Property  Act  Amendment  Act  of  1873." 

1878.  41  Vic.  No.  18.—"  An  Act  to  further  amend  the 
Real  Property  Act."— 9th  May,  1878.— Cited  (Sec. 
1)  as  the  "  Real  Property  Act  further  Amendment 
Act  of  1877."    By  this  Act  the  Statute  of  Limita- 
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tions  does  not  ran  against  the  registered  owner 
and  no  length  of  adverse  possession  displaces  his 
title. 

1893.  56  Vie.  No.  16. — '^  An  Act  to  grant  Conveyancers 
Certain  Powers  Under  the  Acts  26  Vic.  No.  9,  36 
Vic.  No.  7,  and  41  Vic.  No.  18 ''  (Real  Property  Act 
and  Amending  Acts). — Cited  (Sec.  2)  as  the  "  Con- 
veyancers' Enabling  Act  of  1893." 


IV.     QUEENSLAND. 

1861-  25  Vic.  No.  14.—^^  An  Act  to  Simplify  the  Laws 
1862.  relating  to  the  Transfer  and  Encumbrance  of  Free- 
hold and  other  Interests  in  Land." — Cited  (Sec.  2) 
as  the  ''Real  Property  Act  of  1861.— Went  into 
operation  January,  1862.  Founded  on  the  South 
Australian  Act  of  1861. 

1877.  41  Vic.  No.  18.— "An  Act  to  amend  the  Real 
Property  Act  of  1861."  Cited  (Sec.  2)  as  The 
**  Real  Property  Act  of  1877." 

1888.   Consolidation  of  Queensland  Statutes. 


V.    WEST  AUSTRALIA. 

1874.  38  Vic.  No.  13.—"  An  Act  to  Simplify  the  Title  to 
and  the  Dealing  with  Estates  in  Land." — Cited 
(Sec.  2)  as  the  "  Transfer  of  Land  Act,  1874." 

1878.  42  Vic.  No.  15.—"  An  Act  to  amend  the  Transfer 
of  Land  Act,  1874."— Cited  (Sec.  1)  as  the 
"Transfer  of  Land  Act,  1874,  Amendment  Act, 
1878." 

1879.  43  Vic.  No.  17.—"  An  Act  to  further  amend  the 
Transfer  of  Land  Act,  1874." 


VI.     TASMANIA. 

1862.  The  Real  Property  Act. — Went  into  operation  1st 
July,  1862. — Founded  on  the  South  Australian  Act 
of  1861. 

1875.  In  Sess.  Paper  No.  45,  H.  J.  Brickland,  Recorder 
of  Titles,  summarizes  the  operations  under  the 
Real  Property  Act  from  Ist  July,  1862,  to  30th 
June,  1875. 
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1878.   No.  9.— Real  Property  Act. 

18S3.  No.  19. — '^  Conveyancing  and  Law  of  Property  Act, 
1884 ''  (Sic). 

1883.  Ses8.  Paper  48. — ^Report  by  G.  Patten  Adams  upon 
the  working  of  the  Act.  In  the  twenty-one  years 
of  its  operation  land  to  the  value  of  £1,761,245 
had  been  brought  under  the  Act,  and  no  claim 
had  ever  been  made  upon  the  Assurance  Fund. 


VIL    NEW  ZEALAND. 

1870.  33-34  Vic.  No.  51.—"  An  Act  to  Simplify  the  Title 
to  and  the  Dealing  with  Estates  in  Land."— Cited 
(Sec.  1)  as  the  "  Land  Transfer  Act,  1870."  This 
Act  repealed  the  Land  Registry  Act,  1860  (which 
provided  for  the  registration  of  title  on  a  some- 
what different  plan),  and  completely  assimilated 
the  system  to  that  of  the  Australian  Colonies. 

1871.  34  Vic.  No.  12.— The  Land  Transfer  Act,  1870, 
Amendment  Act,  1871. 

1874.  37  Vic.  No.  15.— The  Land  Transfer  Act,  1870, 
Amendment  Act,  1874. 

1876.  39  Vic.  No.  67.— The  Land  Transfer  Act,  1870, 
Amendment  Act,  1876. 

1880.  42^  Vic.  No.  8.— An  Act  to  amend  the  Land 
Transfer  Act,  1870.— Cited  as  the  "  Land  Transfer 
Act  Amendment  Act,  1880." 

1883.  46  Vic.  No.  32.— The  Land  Transfer  Act,  1870, 
Amendment  Act,  1883. 

1885.  49  Vic.  No.  57.— The  "  Land  Transfer  Act,  1885." 
This  Act,  which  went  into  operation  1st  January, 
1886,  consolidated,  and  by  Sec.  224  repealed  the 
Land  Transfer  Act,  1870,  and  Amending  Acts,  i.e., 
all  the  above  Acts.  It  also  repealed  bv  Sec.  224, 
the  Deeds  Registration  Act,  1868  (1868,  No.  51), 
"so  far  as  relates  to  land  after  it  has  been 
brought  under  the  provisions  of  this  Act." 

1888.  52  Vic.  No.  40.— "An  Act  to  amend  the  Land 
Transfer  Act,  1885."— Cited  (Sec.  1)  as  the  "  Land 
Transfer  Act  Amendment  Act,  1888." 

1889.  53  Vic.  No.  29.— *'An  Act  to  amend  the  Land 
Transfer  Act,  1885."— Cited  (Sec.  1)  as  the  "Land 
Transfer  Act,  1885,  Amendment  Act,  1889." 
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VIII.     DOMINION  OF  CANADA,  (TERRITORIES). 

1878.  Bill  introduced  by  the  Hon.  David  Mills,  Minister 
of  the  Interior,  to  apply  the  Torrens  system  to  the 
North- West  Territories. 

1883.  Bill  for  the  same  purpose  by  Mr.  Dalton  Mc- 
Carthy, Q.1?.,  I'ead  a  ftrst  time  in  the  Commons 
April  12. 

1884-    Bill  for  the  same  purpose  by  Hon.  Sir  Alexander 

1885.  Campbell,  Minister  of  Justice,  carried  through  the- 
Senate  and  read  a  first  time  in  Commons. 

1886.  49  Vic.  c.  2(>  (D.).— *<  An  Act  respecting  Real  Pro- 
perty in  the  Territories.'' — Cited  (Sec*.  1)  as  the 
"  Terntories  Real  Property  Act." — Repealed  and 
re-enacted  by  R.  S.  C.  c.  oi. 

1886.  Revised  Statutes  of  Canada  (R.  S.  C),  c.  51— re- 
enacting  the  preceding  Act. — Repealed  by  Land 
Titles  Act,  1S94. 

1887.  50-51  Vic.  c.  30  (D.).— "  An  Act  to  amend  the  Re- 
vised Statutes,  c.  51,  respecting  Real  Property  in 
the  Territories.'' — Repealed  by  Land  Titles  Act^ 
1894. 

1888.  51  Vice.  20  (D.).—"  An  Act  further  to  amend  c.  51 
of  the  Revised  Statutes  of  Canada,  the  *  Terri- 
tories Real  Property  Act.' " — Repealed  by  Land 
Titles  Act,  1894. 

1894.  57-58  Vic.  c.  28  (D.).— **  An  Act  to  Consolidate  and 
amend  the  Acts  respecting  Land  in  the  Terri- 
tories."— Cited  (Sec.  1)  as  the  "Land  Titles  Act, 
1894."— Repeals  (by  Sec.  146)  R.  S.  C.  (1886)  c.  51;. 
50  51  Vic.  c.  30;  and  51  Vic.  c.  20.— In  this  Act 
^^Territories"  means  the  North- West  Territories, 
the  District  of  Keewatin,  and  all  other  Territories 
of  Canada.    (See.  2  (q).) 


IX.     PROVINCE  OF  ONTARIO. 

1885.     48  Vic.  c.  22.—'^  An  Act  to  Simplify  Titles  and  to- 

Facilitate  the  Transfer  of  Land." — Cited  (Sec  1)  a» 

i         the  "Land  Titles  Act,  1885."— Founded  upon  the 

Imperial  Act,  3S  and  39  Vic.  c.  S7.     (Lord  Cairns' 

Act.     See  infra  under  Oreat  Britain). — Repeale«f 
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and    iv-enacted,   with    amendments,    by   Revised 
Statutes  of  Ontario,  1887  (R.  S.  0. 1887),  e.  IIG. 

1887.  50  Vic.  c.  14. — **An  Act  respecting  the  Custody  of 
Documents  relating  to  Land  Titles." — (Jited  (Sec^ 
1)  as  the  '' Custody  of  Title  Deeds  Act."— Con- 
tinued as  R.  S.  O.,  1887,  c.  115. 

18S7.  50  Vic.  c.  15.—**  An  Act  to  Extend  the  Operation  of 
the  I^nd  Titles  Act,  and  otherwise  amending  the 
same." 

18S7.  50  Vic.  c.  IG.— '^  An  Act  to  Extend  the  Land  Titles 
A<*t  to  the  Outlying  Districts  of  the  Province." 

1887.  Revised  Statutes  of  Ontario,  1887,  c.  115.— "An 
Act  respecting  the  ("ustody  of  Documents  relating 
to  Land  Titles.'- — Repealed  and  re-enacted,  50  Vic. 
c.  14. 

1887.  Revised  Statutes  of  Ontario,  1887,  c.  IIG.— '^An  Act 
to  Simplify  Titles  and  to  Facilitate  the  Transfer 
of  Land.'— Cited  (Sec.  1)  as  the  "  Land  Titles  Act." 
— Consolidated   and    repealed   all   the   foregoing 
Acts,  except  50  Vic.  c.  14. 

1888.  51  Vic.  c.  12,  s.  5.— Amending  Sec.  53  of  R.  S.  O. 
1887,  c.  11(5. 

IWW.  52  Vic.  c.  20.—"  An  Act  to  Regulate  Certain  Mat- 
ters under  the  Land  Titles  Act." 

Ism  5:5  Vic.  c  32.—"  An  Act  to  Further  Facilitate  Pro- 
ceedings under  the  Land  Titles  Act." — (^ited  (Sec. 
1)  as  the  ''Land  Titles  Amendment  Act,  181)0." 

181)2.    55  Vic.  c.  24.— "An  Act  to  amend  the  Land  Titles 

Act." 
1893.    5(5  Vic  c.  22.—"  An  Act  to  Make  Further  I'rovision 

respecting  the  Registration  of  Land    under  the 

I^uid  Titles  Act."--Cited  (Sec.  1)  as  the  *'Land 

Titles  Act,  1803." 
181)3.    5(>  Vic.  c.  23.— "An  Act  to  Establish  an  Offi<Hi  of 

I^md  Titles  for  the  District  of  Rainy  River." 
180.1.    .^>8  Vic.  c.  13,  s.  31,  amending  s.  53  ((5)  of  R.  S.  O^ 

c.  11(>. 


X.     PROVINCE  OF  MANITOBA. 

ISSo.  4S  Vic.  c.  28.— The  "  Real  Property  Act  of  1 885."— 
Went  into  force  Ist  July,  188.5. — Consolidated  and 
r<'pcaled  by  the  "Real  Property  Act  of  18S0." 
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1SS6.  49  Vie.  c.  28.—"  An  Act  to  amend  the  *  Real  Pro- 
perty Act  of  1885,'  and  for  other  purposes." 

1887.  50  Vic.  c.  11. — ^"^An  Act  to  further  amend  the 
Real  Property  Act  of  1885/  and  the  Act  amending 
the  same." 

1888.  51  Vie.  c.  21.—"  An  Act  to  further  amend  '  The 
"Real  Property  Act  of  1885,'  and  for  other  pur- 
poses." 

1888.  51  Vic.  c.  22.—"  An  Act  to  amend  the  Real  Pro- 
perty Act.pf  1885  aiid  Amending  Act9." 

1889.  52  Vie.  c.  li\. — ''  An  Act  respecting  Real  Property 
in  the  Province  of  ^lanitoba." — Cited  (Sec.  1)  as 
the  ."  Real  Property  Act  of  1889."— Consolidates 
and  repeals  (Sees.  2, 18,  i52)  all  the  foregoing  Acts. 
This  Act  was  itself  with  amendments  consolidated 
by  Pu  S.  M.  (1891)  c.  133. 

1890.  53  Vic.  c.  5.—"  An  Act  to  amend  c.  16  of  52  Vic, 
being  *An  Act  respecting  Real  Property  in  the 
Province  of  Manitoba.' " 

1891.  54  Vic.  c.  6.—"  An  Act  to  amend  c.  16  of  52  Vic, 
being  *An  Act  respecting  Real  Property  in  the 
Province  of  Manitoba  and  amendments.' " 

1891.  Revised  Statutes  of  Manitoba,  c  133.— The  "  Real 
Property  Act"  (Sec.  1)  consolidates  the  Real 
Property  Act  of  1889  and  Amending  Acts. 

1894.  57  Vic.  c  30.—"  An  Act  to  amend  the  Real  Pro- 
perty Act "  (R.  S.  M.  c  133). 


XL     PROVINCE  OF  BRITISH  COLUMBIA. 

1870.  33  Vic.  Xo.  17.—"  An  Ordinance  to  Assimilate  the 
Law  relating  to  the  Transfer  of  Real  Estate  and  to 
Provide  for  the  Registration  of  Titles  to  Land 
throughout  the  Colony  of  British  Columbia."  (1st 
June,  1870). 

1879.  42  Vic  c  22.—"  An  Act  to  amend  Sec  4  of  the 
'  Land  Registry  Ordinance,  1870.'  " 

1871.  Revised  Laws  of  British  Columbia,  1871,  No.  143. 

1872.  35  Vic  c  31.— "An  Act  to  amend  the  *Land 
Ordinance,  1870.' " 

1873.  36  Vic  No.  21.—"  An  Act  to  amend  the  '  Land 
Registry  Ordinance,  1870.'  "   (21st  February,  1873). 
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1884.  47  Vic.  c  17.— "An  Act  to  amend  the  'Land 
Registry  Ordinance,  1870/  "  [Amends  Sec.  51].— 
Cited  (8ec.  2)  as  the  "  Land  Registry  Amendment 
Act,  1884." 

1885.  48  Vic.  c.  17.— "An  Act  relating  to  the  New 
We-jtminster  District  Land  Registry  Office." 

1887.  50  Vic.  c.  18.— "An  Act  to  further  amend  the 
*  Land  Registry  Ordinance,  1870.' " 

1888.  51  Vic.  c.  17.— "An  Act  to  further  amend  the 
'  Land  Registry  Ordinance,  1870.'  " 

1888.  "  The  Consolidated  Public  General  Acts  of  British 
Columbia,  1888  "  (short  title,  "  Consolidated  Acts, 
1888")  c.  67,  "An  Act  relating  to  the  Transfer 
of  Real  Estate,  and  to  provide  for  the  Registration 
of  Titles  to  Land."— Cited  (Sec.  1)  as  the  "  Land 
Registry  Act" 

1890.  53  Vic.  c.  24.— "An  Act  to  amend  the  *Land 
Registry  Act.'"— Cited  (Sec.  5)  as  the  "Land 
Registry  Amendment  Act,  1890." 

1890.  53  Vic  c  25.— "An  Act  to  further  amend  the 
'  Land  Registry  Act.' " 

189L  54  Vic.  c.  16.— "An  Act  to  amend  the  *Land 
Registry  Act '  and  Amending  Act." — Cited  (Sec.  10) 
as  the  "  Land  Registry  Amendment  Act,  1891." 

1892.  55  Vic.  c.  26.— "An  Act  to  amend  the  *Land 
Registry  Act'  "—Cited  (Sec.  1)  as  the  "  Land  Regis- 
try Amendment  Act,  1892." 

1893.  56  Vic.  c.  23.—"  An  Act  to  amend  the  '  Land 
Registry  Act '  and  Amending  Acts.'  "—Cited  (Sec. 
1)  as  the  "Land  Registry  Act  Amendment  Act, 
1893." 


XIL    GREAT  BRITAIN. 

1830.  Report  of  the  Real  Property  Commission  on 
Registration.  A  paper  contributed  by  Jeremy 
Bentham,  and  appended  by  the  Commissioners  to 
their  report,  deals  with  registration  of  title.  The 
appendix  also  contains  a  suggestion  from  Mr.  Fon- 
nereau  and  Mr.  Hogg  for  the  application  to  land 
titles  of  the  machinery  of  the  Funds,  being  the 
same  in  principle  as  that  of  the  Shipping  Act, 
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which  latter  became  in  1857  Mr.  Torrens'  model  in 
his  South  Australian  measure.  In  1844,  Mr. 
Robert  Wilson  worked  out  with  some  detail  a 
similar  suggestion  in  a  publication  which  was  dis- 
cussed in  the  law  periodicals.  Registration  of  title 
was  in  1846  discussed  in  an  article  in  the  "  West- 
minster Review,"  and  was  about  the  same  time 
taken  up  and  reported  on  by  a  Committee  of  the 

1853.  Law  Amendment  Society.  In  1853  it  was  recom- 
mended by  the  report  of  a  Committee  of  the  House 
of  Commons. 

1854-  The  Royal  Commission  of  1854  reported  unani- 
1857  mouslyin  1857  in  favor  of  registration  of  title, 
though  some  individual  Commissioners  differed  as 
to  the  precise  method  and  extent  of  its  application. 
Among  the  signatures  to  the  report  were  those  of 
Richard  Bethel,  afterwards  L.  C.  Westbury,  and 
Robert  Lowe,  afterwards  Chancellor  of  the  Ex- 
chequer, who  had  then  returned  from  Australia. — 
In  giving  evidence  before  the  Commission,  Mr. 
Freshfield,  a  member  of  one  of  the'  first  convey- 
ancing firms  in  England,  deposed  that  "title  by 
deed  can  never  be  demonstrated  as  an  ascertained 
fact;  it  can  only  be  presented  as  an  inference  more 
or  less  probable,  deducible  from  the  documentary 
evidence  accessible  at  the  time  being." 

Lord  Weaibury's  Legidation^  1862-6. 

1862.  Pursuant  to  the  report  of  the  Royal  Commission 
in  1857,  the  Land  Registry  Act  was  passed, — 
25  &  26  Vic.  c.  53  (England).  This  Act  is  entitled 
"  An  Act  to  facilitate  the  Proof  of  Title  to,  and  the 
Conveyance  of.  Real  Estate."  The  preamble  con- 
tains this  recital:  ** Whereas  it  is  expedient  to 
give  certainty  to  the  Title  to  Real  Estate,  and  to 
facilitate  the  Proof  thereof,  and  also  to  render  the 
dealing  with  land  more  simple  and  economical." 
Provision  was  made  for  the  permissible  registra- 
tion of  such  titles  to  freeholds  and  leaseholds  in 
freeholds  as  a  Court  of  Equity  should  hold  to  be 
marketable,  i.e.,  would  compel  an,  unwilling  pur- 
chaser to  accept.  Under  the  Torrens  system,  as 
worked  out  in  the  Australasian  Colonies,  a  "  mar- 
ketable" title  Is  not  essential:  title  would  be 
granted  to  a  party  in  undisturbed  possession,  who 
showed  *'  good-holding  "  title  in  event  of  non-claim 
after  due  advertisement  and  service  of  notice. 
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The  Act  was  condemned  by  a  report  of  a  Royal 
Commission  in  1870,  and  had  already  then  become 
inoperative,  partly  on  account  of  its  requiring  a 
marketable  title  and  a  definition  of  boundaries, 
and  partly  on  account  of  its  not  giving  in  reality, 
— ^though   in    name, — ^an    indefeasible   title   until 
there  had  been  dealing  with  the  registered  land 
for  valuable  consideration  subsequent  to  registra- 
tion.   And  further,  as  Sir  Robert  Torrens  himself 
C*  Essay  on  the  Transfer  of  Land  by  Registration  ") 
points  out,  the  permissive  use  of  deeds  sanctioned 
(Sec.  63)  by  Lord  Westbury's  Act  involves  a  com- 
bination of  two  incompatible  principles — "regis- 
tration   of   deeds "   and    "  registration   of   title." 
Lord  Westbury's  Act  still  remains  law  as  to  titles 
registered  under  it,  and  not  re-registered  under 
Lord  Cairns'  Act  of  1875.     Simultaneously  with 
this  Land  Registry  Act,    1862,    was   passed   the 
Declaration  of  Title  Act,  1862,-23  &  26  Vic.  c.  67 
(England).  "  An  Act  for  Obtaining  a  Declaration  of 
Title.*'     Under  Sees.    1    to    3    of  this  latter   Act 
any  person  entitled  to  apply  for  the  registration  of 
an  indefeasible  title  under  the  Land  Itegistry  Act, 
1862,  may  petition  the  Court  of  Chancery  for  a 
declaration  of  title,  and  the  Court  on  proof  of  a 
marketable  title  is  to  issue  a  Certificate  of  Title 
under  Seal  of  the  Court.    (Sees.  21,  22).    A  regis- 
ter of  estates,  titles,  etc.,  is  to  be  kept.    (Sec.  39). 
Lord  Westbury's  Declaration  of  Title  Act,  1862, 
became  in  1865  the  basis  of  the  Quieting  Titles 
Act  of  Upper  Canada  (Ontario),  29  Vic.  c.  25,  which 
has  been  continued  as  R.  S.  O.  1877,  c.  110,  and 
R  S.  O.  1887,  c.  113. 

1863-  An  Association  formed  in  Dublin  in  1863, 
1863,  with  the  Duke  of  Leinster  at  its  head,  endeavored 
to  supplement  the  Landed  Estates  Court  Act  by  a 
measure  for  Ireland  analogous  to  the  Torrens 
Acts  of  Australia.  A  bill  was  prepared  under  the 
direction  of  Sir  Robert  Torrens  himself,  and  re- 
ceived its  first  reading  in  the  Commons  late  in  the 
session  of  1863.  During  the  next  session  the  bill 
was  altered  to  suit  Lord  Westbury,  and,  in  spite  of 
Torrens'  remonstrances,  certain  provisions  were 
imported  into  it  antagonistic  to  the  principle  of 
registration  of  titles.  The  bill  became  law  as  28  & 
29  Vic.  c.  88  (Ireland),  and  was  entitled  "  An  Act 
for  the  Recording  of  Titles  in  Ireland."  The 
preamble  recites :  "  Whereas  it  is  expedient 
that  titles    conferred   by   the    Landed   Estates 
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Court,  Ireland^  should  be  kept  free  from  com- 
plication 80  that  subsequent  dealings  with 
the  estates  held  under  such  title  may  be 
more  simple  and  economical."  Like  the  Land 
Registry  Act,  1862,  registration  under  this  Act 
also  was  permissive,  so  that  any  person  by  sign- 
ing a  simple  requisition  could  exclude  the  appli- 
cation of  the  Act  to  his  land  on  its  passing  through 
the  Estates  Court.  (Evidence  of  Mr.  Urlin  before 
the  House  of  Commons  Committee,  1879,  Q.  1986 
et  seq.)  Sec.  32  enabled  persons  whose  properties 
were  on  the  register  to  withdraw  them  at  any 
period,  and  cases  had  occurred  where  owners  had 
under  pressure  removed  their  title  from  the  record. 
The  Act  also  permitted  the  use  of  deeds  and  im- 
posed a  prohibitory  tariff  of  fees.  In  the  result, 
like  Lord  Westbury's  two  English  Acts  of  1862, 
his  Irish  Act  of  1865  became  a  dead  letter.  Sir 
Robert  Torrens  sat  in  the  Commons  for  the 
borough  of  Cambridge  from  1868  to  1873,  and  in 
1873  introduced  a  bill  to  rectify  the  Irish  Act,  but 
his  bill  did  not  get  beyond  the  preliminary  stage. 

1868-     Royal    Commission    on    Registration    of    Titles. 

1870.  Report  (par.  63)  affirms:  "We  have  conclusively 
shown  that  purchasers  do  not  want  indefeasible 
title "  !  And  again  (par.  65)  "  The  [Torrens] 
system  is  inapplicable  to  dealings  with  land,  be- 
cause ships  are  legally  divided  into  sixty-four 
parts  "  !  The  value  of  a  registered  title  is,  how- 
ever, grudgingly  granted : — ^^  It  is  as  if  a  filter  were 
placed  athwart  a  muddy  stream ;  the  water  above 
remains  muddy,  but  below  it  is  clear;  and  when 
you  get  so  far  down  the  stream  as  never  to  have 
occasion  to  ascend  above  the  filter,  it  is  the  same 
thing  as  though  the  stream  was  clear  from  the 
source." 

1870-  25th  February.  Circular  Despatch  of  Earl  Gran- 
1881.  ville  (Colonial  Secretary)  to  the  Governors  of  the 
Australian  Colonies,  calling  for  reports  on  the 
working  and  progress  of  the  system  of  conveyanc- 
ing by  registration  of  title.  On  8th  May,  1872,  on 
motion  of  Mr.  Torrens,  the  replies  were  brought 
down  to  the  House  of  Commons  and  ordered  to  be 
printed.--On  1st  September,  1880,  the  Earl  of 
Kimberley  (Colonial  Secretary)  ad<^essed  a  circu- 
lar despatch  to  the  Australasian  Colonies  and  to 
British  Columbia  for  information  supplementary 
to  that  obtained  by  Earl  Granville,  and  the  re- 
plies were  brought  down  to  the  House  of  Com- 
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mons  10th  May,  1881,  and  ordered  to  be  printed. 
The  replies  of  the  Governors  of  the  various  Colo- 
nies concurred  in  affirming  the  complete  success 
of  the  Torrens  System. 

1872.  Attorney-General  (afterwards  Lord  Chief  Justice) 
Coleridge  presiding  at  the  Congress  of  the  Law 
Amendment  Society  at  Cheltenham,  declared  that 
'*  he  had  never  been  able  to  perceive  the  obstacle  to 
applying  to  land  the  system  of  a  transfer  which 
answer^  so  well  when  applied  to  shipping;  but  as 
his  learned  brethren,  one  and  all,  had  declared 
that  to  be  impossible,  he  had  become  impressed 
with  the  belief  that  there  must  be  something 
wrong  in  his  intellect,  as  he  failed  to  see  the  im- 
possibility. The  remarkably  clear  and  logical 
paper  which  was  read  by  Sir  R.  R.  Torrens  relieved 
him  from  that  painful  impression,  and  the  statis- 
tics of  the  successful  working  of  his  system  in 
Australia  amounted  to  demonstration ;  so  that  the 
man  who  denied  the  practicability  of  applying  it 
might  as  well  deny*  that  two  and  two  make  four." 

Lord  Catma'  Ad,  38  and  39  Vic.,  c.  87. 

1875.  38  &  39  Vic.  c.  87  (England).—"  An  Act  to  Simplify 
Titles  and  Facilitate  the  Transfer  of  Land  in  Eng- 
land.'' Cited  (Sec.  1)  as  "  The  Land  Transfer  Act, 
1875."  8ir  Robert  Torrens  (Essay,  p.  41)  criticizes 
this  measure  as  follows: — "  Lord  Cairns'  Act  is  to 
some  extent  obnoxious  to  the  same  objections 
which  caused  the  miscarriage  of  that  introduced 
by  Lord  Westbury.  Notably,  Sec.  49  admits  of 
conveyancing  of  registered  land  being  carried  on 
by  deed  for  an  indefinite  period.  So  far  it  is  but  a 
hybrid  measure,  an  attempt  to  carry  on  two  an- 
tagonistic principles  in  dealing  with  land.  Again, 
as  indefeasible  title  is  given  to  purchasers  only, 
it  affords  no  inducement  to  holders  to  register,  as 
they  would  not  f^et  their  titles  freed  from  tech- 
nical defects  and  doubts,  but  would  continue  as 
regard^future  dealings,  such  as  leases,  mortgages, 
encumbrances,  etc.,  under  the  present  law,  sub- 
ject to  all  its  cost,  uncertainties,  and  delays.  The 
official  mechanism  for  carrying  out  this  measure, 
though  a  gi-eat  improvement  on  that  prescribed  by 
Lord  Westbury,  is  yet  sufficiently  cumbrous  to 
warrant  the  opinion  of  Mr.  Spencer  Follett  (Chief 
of  the  Registry  Department  under  Lord  West- 
bnry's  Act)  *  that  it  could  not  be  carried  on  on  such 
a  scale  as  would  compensate    for   the  expense.' 
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The  ad  valorem  charges  also  appear  excessive 
and  deterrent.  Finally,  even  if  free  from  these 
defects,  tlie  result  of  giving  nominally  to  the  pro- 
prietor, but  practically  to  his  solicitor,  the  option 
to  place  land  under  the  system,  and  the  power  to 
withdraw  it  again  from  that  system,  is  in  itself 
sufficient  to  ensure  its  failure,  as  has  been  demon- 
strated in  the  case  of  the  Irish  Act.'' — Lord  Cairns' 
Act,  purged  of  most  of  these  objectionable  fea- 
tures,^ became,  in  1885,  the  basis  of  the  Ontario 
Act  48  Vic.  c.  22,  now  continued  as  R  S.  O.  1887, 
c.  116.  See  the  last  cited  Act,  Sees.  5,  16,  etc. — 
Even  worked  under  all  those  disadvantages,  Lord 
Cairns'  Act  is  now  gaining  ground  in  England,  as 
appears  from  a  return  to  an  order  of  the  House  of 
Commons  dated  May  20,  1890,  published  in  89  Law 
Times,  183. 

1878-  Select  Committee  of  Commons  on  Land  Titles  and 
1879.  Transfers.  The  committee  distinguished,  rather 
inadequately,  between  registration  of  titles  and 
registration  of  deeds,  as  follows:  "Registration 
of  titles  is  in  the  abstract  to  be  preferred  to  regis- 
tration of  assurances;  for  the  former  aims  at  pre- 
senting the  intending  purchaser  or  mortgagee  with 
the  net  results  of  former  dealings  with  the  pro- 
perty; whilst  the  latter  places  the  dealings  them- 
selves before  him,  and  leaves  him  to  investigate 
them  for  himself.  In  the  one  case  he  finds,  so  to 
speak,  the  sum  worked  out  for  him;  in  the  other, 
he  has  the  figures  given  him,  and  he  has  to  work 
out  the  sum  for  himself. 

1880    Lord  Kimberley's  Circular  to  Colonial  Governors 
1881.   and  replies  thereto — See  supra. 

1889.  A  bill  approved  by  Lord  Salisbury's  Government 
was  introduced  into  the  House  of  Lords  by  Lord 
Chancellor  Halsbury,  which  provided  that  all 
future  transfers  of  land  be  by  registration  of  title 
under  the  guarantee  of  the  state, — thus  removing 
that  permissive  feature  which  did-Aiuch  towards 
making  the  measures  of  Lords  Westbury  and 
Cairns  inoperative.  The  contribution  to  the  assur- 
ance fund  was  placed  at  a  farthing  in  the  pound 
or  less  than  one-tenth  of  one  per  cent.  After  ob- 
taining its  third  reading,  a  circiUar  prepared  it 
was  said  in  the  interest  of  professional  convey- 
ancers, alarmed  some  of  the  peers  by  representing 
the  exposure  of  a  public  register,  and  taking  other 


TORRKNS  TITLE  LEQJSLATION^V SITED  STATES,    XXXIX 


objeetions  of  a  pereonal  character,  and  notwith- 
standing  the  aBsurancee  of  Lord  sieilisburyy  Lord 
Chancellor  Halsburj,  Lord  ^elbome  and  other  law 
lords,  an  amendment  was  carried  by  a  majority  of 
nine.    The  bill  was  thereupon  withdrawn. 

1891.  54  &  55  Vict.  c.  66.—"  An  Act  to  establish  Local 
Registries  of  Titles  to  Land  in  Ireland."  Short 
title  (sec.  1)  the  "  Local  Registration  of  Title  (Ire- 
land) Act,  189L"-^8ection  18  abolishes  the  Re 
cord  of  Title  Office  created  by  the  Act  of  1865 
(see  supra).  All  titles  registered  under  that  Act 
are  to  be  registered  under  this  Act  without  cost 
to  the  parties  interested.  Bee.  19  exempts  from 
from  registry  of  deeds  land  registered  under  this 
Act.  By  sec.  22,  the  first  registration  of  land 
under  this  Act  is  voluntary,  except  in  certain  cases 
arising  under  the  Purchase  of  Land  (Ireland) 
Acts.  But  under  sec.  25,  where  registration  of 
ownership  is  compulsory,  no  title  is  acquired  by 
the  transfer  until  registered. 

To  render  any  such  legislation  for  England  effec- 
tive. Sir  Robert  Torrens  regarded  the  following 
provisions  as  imperative:  "  1st. — ^The  estate  should 
pass  on  registration,  not  on  the  execution  of  a 
deed.  2nd. — ^The  title  under  it  should  (except  so  far 
as  regards  possessory  registration)  be  indefeasible. 
3rd. — ^The  registration  should  be  compulsory  upon 
the  first  dealing  with  the  freehold  after  the  date 
appointed  for  the  Act  to  become  operative.  4th. — 
The  register  should  be  metropolitan.  5th. — The 
adoption  of  the  duplicate  method  of  conducting 
registration  as  in  operation  in  the  Australasian 
Polonies.  6th. — Lands  once  placed  on  the  register 
should  not  be  withdrawn." 
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In  the  older  States  the  system  of  registration  of 
deeds  has  confessedly  broken  down  by  its  own 
weight.  Mr.  Wm.  D.  Turner,  of  Boston,  writing 
in  the  American  Law  Review  for  October,  1891 
(25  Am.  L.  Rev.  at  p.  755),  says:  "It  must  be  ad- 
mitted that  such  disadvantages  as  our  method  of 
registration  are  rapidly  increasing.  The  examina- 
tion of  title  to  land  involves  each  year  a  greater 
amount  of  labor  and  a  higher  degree  of  skill.  A 
business  man  accustomed  to  dealing  with  large 
interests  in  peiMsonal  property  is  usually  astonished 
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and  disgusted  upon  first  encounteiing  the  expense 
and  delay  incident  to  a  transfer  or  mortgage  of 
land,  ♦  ♦  ♦  For  the  first  hundred  years  in 
which  our  system  was  in  operation  it  was  not  dif- 
ficult to  do  this  [i.e.  to  ascertain  whether  the  deeds 
shown  in  the  abstract  affect  the  matter  in  hand] : 

Mass.  in  Massachusetts,  for  instance,  seventy-nine  books 
in  the  Suffolk  County  Register  were  sufficient  to 
cover  the  period  from  1650  to  1750;  but  during  the 
year  last  past  (1890),  nearly  twenty-four  thousand 
deeds  and  other  instruments  were  recorded  there, 
making  sixty  volumeis.  These  volumes  contain 
640  pages  each,  and  are  larger  and  more  com- 
pactly written  than  the  earliest  ones;  so  that  the 
quantity  of  matter  recorded  during  the  year  last 
past  is  as  great  as  recorded  during  the  entire 
period  of  the  first  hundred  years  of  the  existence 
of  the  system.    ♦    ♦    ♦ 

N.  Y.  "  In  the  City  of  New  York,  without  the  assist- 
ance of  the  official  searchers,  who  have  private 
indexes  of  their  own,  a  safe  examination  of 
the  records  is  impossible.  Nor  is  this  as- 
sistance always  considered  suflQcient.  An  en- 
enterprising  Ann  here  published  a  *  Rupplemen- 
tal  Index'  or  *  Searcher's  Assistant,'  with  the 
assertion  that  more  than  two  hundred  duly  re- 
corded deeds  are  not  referred  to  at  all  in  the  offi- 
cial indexes,  and  that  the  number  of  mistakes  or 
erroneous  references  to  be  found  in  them  is  over 
two  thousand." 

111.  In  Illinois  and  especially  in  Cook  County  including 
Chicago),  search  of  registered  deeds  has  become 
so  difficult  and  hazardous  as  to  create  and  keep 
busy  two  new  classes  of  corporations  known  as 
Abstract  Companies  and  Title  Guarantee  Com- 
panies. Report  to  the  Illinois  State  Bar  Associa- 
tion by  Prof.  Harvey  B.  Hurd,  of  Chicago,  as 
<*hairman  of  the  Committee  on  Jurisprudence  and 
Law  Reform,  published  in  25  Am.  L.  Rev.  (1891) 
367.  Professor  Hurd  estimates  for  the  State  of 
Illinois  an  annual  expense  of  about  110.000,000  for 
abstracts  and  their  examination.  The  Le^slature 
has  this  year  (1895)  passed  an  "Act  Concerning 
Land  Titles,"  introducinpr  the  Torrens  system  in 
such  of  the  counties  of  Illinois  as  shall  adopt  it 
by  a  simple  majority  vote.  "  If  a  majority  of  the 
votes  cast  on  that  subject  shall  be  for  the  Torrens 
land  title  system,  this  Act  shall  thereafter  be  in 
force  and  apply  to  lands  in  that  county."  (Sec.  94.) 
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In  the  foregoing  summary  I  have  outlined  the  evolu- 
tion of  the  statutes  by  which,  in  various  countries,  the 
Torrens  System  of  Land  Transfer  has  been  introduced 
and  extended.  In  the  seven  Australasian  Colonies  and 
in  parts  of  Canada  the  Torrens  System  has  completely 
displaced  and  superseded  the  old  system  of  title  and 
conveyancing  by  deeds;  and,  even  in  England,  Lord 
Cairns'  Act  of  1875,  notwithstanding  its  defects,  is  vis- 
ibly gaining  ground. 

Where  the  title  depends  upon  a  chain  of  deeds,  or 
other  documents,  the  strength  of  the  chain  is  necessarily 
no  greater  than  that  of  the  weakest  link,  and  the  very 
best  chain  of  title  always  falls  short  of  absolute  proof. 
One  of  the  most  eminent  conveyancers  in  England,  giv- 
ing evidence  before  the  Royal  Commission  in  1856,  said: 
"  Title  by  deed  can  never  be  demonstrated  as  an  ascer- 
tained fact;  it  can  only  be  presented  as  an  inference  more 
or  less  probable,  deducible  from  the  documentary  evi- 
dence accessible  at  the  time  being."     Dart  in  his  Trea- 
tise on  Vendors  and  Purchasers  (6th  Ed.,  1888,  vol.  I. 
p.  348)    cautions  solicitors   against   resting   upon   the 
former  opinion  of  eminent  counsel :  "  Titles,  it  is  believed, 
are  constantly  accepted,  almost  without  investigation, 
merely  upon  the  faith  of  their  having,  on  some  previous 
occasion,  been  advised  upon  and  accepted  by  counsel  of 
eminence.    It  should,  however,  be  remembered  that  the 
decisions  of  the  various  Courts  of  Law  and  Equity  have 
a  retrospective  effect  upon  titles;  so  that  in  estimating 
the  value  of  a  favorable  opinion  taken  a  few  years  pre- 
viously, allowance  must  be  made  for  the  possibility  of 
the  title  having  been  since  rendered  unmarketable,  pos- 
sibly unsafe,  by  some  intermediate   exposition   of   the 
law." 
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Merely  stamping  and  recording  the  links  in  the  chain 
of  title,  as  is  done  in  a  registry  office,  does  not  add  any 
strength  to  the  link  or  diminish  the  expense  of  convey- 
ancing. Lord  Cairns,  when  Attorney-General  in  1859, 
speaking  in  the  House  of  Commons,  pronounced  ^^the 
objections  to  a  register  of  deeds  to  be  so  manifest  that 
hardly  any  person  in  the  present  day  would  venture  to 
propose  it.  It  would  not  simplify  title  in  the  least.  It 
only  puts  on  a  formal  record  the  whole  of  that  multi- 
tude of  deeds  and  conveyances,  of  the  extent  and  com- 
plexity of  which  we  have  already  so  much  reason  to 
complain.  You  have  to  investigate  and  search  just  as 
before;  in  addition  to  that  you  have  to  pay  for  searches 
in  the  register,  and  also  to  pay,  in  some  shape  or  other, 
the  expense  of  placing  the  deeds  upon  it."  Six  years 
after  Lord  Cairns  uttered  those  words,  Mr.  Mowat,  in 
an  open  letter  upon  the  Quieting  Titles  Bill  to  Mr.  J.  A. 
Macdonald  (then  in  charge  of  that  bill  as  Attorney- 
General  for  Upper  Canada),  stated  the  practical  results 
of  the  registration  system  in  Upper  Canada  as  follows: — 

"All  sorts  of  questions  have  to  be  considered  in 
looking  into  a  title,  prior  to  making  a  purchase  or  ac- 
cepting a  mortgage.  Are  the  deeds  and  wills  through 
which  the  title  is  traced  genuine  instruments?  or  have 
any  of  them  been  forged  or  tampered  with?  Were  th'?y 
all  duly  executed?  Have  all  the  forms  required  by  the 
statute  been  observed  in  the  registration  of  them? 
Were  all  requirements  of  the  Acts  affecting  married 
women  complied  with?  Did  every  teptator  possess  the 
requisite  mental  capacity  at  the  time  of  signing  his  will  ? 
Was  it  read  over  to  him?  Did  the  witnesses  subscribe 
their  names  in  the  presence  of  one  another?  Even  in 
regard  to  these  ordinary  questions  that  occur  on  almost 
every  title,  examples  of  misinformation  and  misfortune 
have  not  been  wanting. 

"But  sometimes  much  more  difficult  questions  than 
these  have  to  be  determined  as  to  the  construction  of 
wills.     Occasionally,  difficulties  of  this  class  entirely 
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escape  attention  while  a  title  is  investigated.  And,  at 
other  times,  a  wrong  conclusion  is  come  to  in  reference 
to  them. 

^  Then  questions  of  identity,  and  questions  relating  to 
possible  claims  for  dower,  have  sometimes  been  over- 
looked by  former  purchasers,  and  involve  considerable 
X)erplexitj  in  subsequent  investigations." 

After  noticing  various  other  diiBculties,  Mr.  Mowat 
proceeded :  "  Again,  in  the  country  large  blocks  of  farm- 
ing land  often  depend  on  a  single  title;  or  a  farm  lot  is, 
in  the  formation  of  our  cities,  towns,  and  villages  divided 
into  building  lots;  and  a  flaw  in  the  title  of  one  of  those 
who  owned  the  property  before  the  division  of  it  de- 
stroys the  title  not  of  one  person  only,  or  of  one  family 
only,  but  of  many  persons  and  many  families. 

^It  often  happens  too,  that  the  original  title  is,  iu 
such  cases,  less  carefully  examined 'than  if  there  had 
been  no  subdivision,  and  one  person  was  buying  all. 
Parties  appear  to  think  that  a  weak  title  acquires 
strength  by  the  number  of  persons  who  hold  by  it;  or 
evenk'body  assumes  that  his  neighbor  has  examined  the 
title  and  found  it  correct,  and  he  trusts  to  this  supposed 
investigation  in  order  to  avoid  the  expense  of  an  indepen- 
dent investigation  of  his  own.  Where  there  are  easy 
methods  for  obtaining  an  indefeasible  title,  no  one  would 
think  of  subdividing  his  land  without  first  obtaining  a 
certificate  of  title. 

"  Our  Registry  law  has,  beyond  all  controversy,  been 
of  immense  advantage  to  the  country ;  and  yet  in  regard 
to  any  of  the  questions  I  have  spoken  of,  it  cannot  be 
said  to  afford  any  protection  whatever;  we  need  some- 
thing to  supplement  its  provisions  before  our  titles  can 
have  the  reliability  which  it  is  very  desirable  they  should 
jwssess.  The  Registry  law  in  fact  provides  for  but  one 
source  of  danger  to  a  purchaser,  namely,  unknown  con- 
veyances affecting  the  property.  It  affords  little  or  no 
aid  in  ascertaining  the  validity  of  conveyances,  the  pro- 
per construction  of  deeds  and  wills,  or  any  events  affect- 
ing title,  otherwise  than  by  written  instruments;  or  in 
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supplying  the  f  ature  proof  of  each  events.  These  things 
may  be  of  greater  moment  to  an  intending  purchaser 
than  the  possibility  of  there  being  some  deeds  affecting 
the  property  of  which,  but  for  the  registry  law,  he  would 
not  have  known.    ♦    ♦    ♦ 

^  It  is  a  further  serious  inconvenience,  connected  with 
our  existing  system,  that  if  a  purchase  is  effected,  or  a 
loan  gri^nted  after  an  investigation  which  satisfies  the 
solicitor  employed  that  the  title  is  good,  the  whole  inves- 
tigation has  to  be  gone  over  again  before  every  fresh 
transaction  in  reference  to  the  property;  and  a  title  that 
was  satisfactory  to  one  lawyer  may  not  be  satisfactory 
to  another;  as,  among  lawyers,  there  are  all  degrees  of 
professional  skill  and  knowledge,  and  all  degrees  of 
prudence  and  caution  as  well  as  of  experience.  Besides, 
the  ablest  and  most  cautious  lawyers  may  occasional!}' 
make  a  slip  or  overlook  a  defect  which  an  inferior  man 
may  happen  to  detect.  Sometimes,  therefore,  one  solici- 
tor finds  it  his  duty  to  reject  a  title  which  another  solici- 
tor has  examined  and  passed;  and  this  is  the  case  not 
only  in  Canada  but  in  England  also,  where  conveyancing 
is  a  distinct  branch  of  professional  practice,  and  has  re- 
ceived a  degree  of  careful  attention  which  it  is  not  pos- 
sible for  general  practitioners  in  Canada  to  give  to  it." 

Since  those  words  were  written  the  older  parts  of 
Ontario  have  had  thirty  years  more  of  registering  deeds; 
and,  though  the  machinery  of  registration  has  been  much 
improved,  the  force  of  the  intrinsic  objections  above 
stated  is  nowise  impaired. 

In  Australia  the  same  difficulties  were  experienced 
under  a  like  system  of  registry,  and  it  was  there  that  an 
effective  remedy  was  worked  out  by  the  genius  of  Robert 
Torrens.  Torrens  was  collector  of  customs  at  Port  Ade- 
laide in  South  Australia,  and  the  transfer  and  mort- 
gaging of  ships  under  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vic.  (Imp.)  c.  104,  sections  55  et  seq.),  had  be- 
come a  familiar  operation  to  him.  By  a  bold  and  bril- 
liant extension  of  the  same  principles  to  lands,  he  pro- 
posed to  give  each  successive  transferee  what  was  in 
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effect  a  new  patent  from  the  Crown,  instead  of  a  mere 
derivative  title  inferred  from  a  chain  of  docnmentR. 
Devised  in  1856,  extensively  discussed  in  1857,  the  new 
scheme  of  land  transfer  became  the  law  of  8outh  Au- 
stralia in  January,  1858,  and  went  into  operation  in  July, 
— Torrens  himself  having  been  specially  sent  to  Parlia- 
ment with  a  band  of  supporters  all  bearing  a  mandate 
from  the  people  to  reform  the  law.  His  bill  became 
law.  Torrens  withdrew  from  political  life  and  devoted 
himself  to  administering  his  own  Act  The  subsequent 
stages  of  legislation  in  South  Australia,  the  rapid  spread 
of  the  Torrens  System  to  other  countries,  can  be  traced 
in  the  Summary  of  Legislation  above  given. 

In  the  Australasian  Colonies  the  Torrens  System  lias 
now  been  worked  out  with  the  greatest  fulness,  and 
under  numerous  decided  cases  has  acquired  great  uni- 
formity of  procedure  and  practice.  The  following  out- 
line of  Torrens'  System  as  finally  perfected  by  his  own 
hands  will  make  clearer  the  important  cases  decided 
under  the  Australasian  statutes  and  reported  below. 
In  this  outline  I  have  followed  as  closely  as  possible 
Torrens-  own  explanation  as  contained  in  his  various 
publications. 

Every  certificate  of  title  representing  the  freehold 
forms  a  distinct  root  of  title  and  is  made  in  duplicate, 
one  original  being  issued  to  the  person  entitled,  while 
the  other  is  bound  into  the  register  and  constitutes  a 
distinct  folium  thereof.  A  folium  may  comprise  one  or 
more  pages  for  recording  the  memorials  of  mortgages 
or  other  dealings,  whether  with  the  fee  simple  or  any 
lesser  estate  or  interest,  and  whether  subsisting  at  the 
time  of  issuing  the  certificates  or  subsequently  created. 
Torrens  strongly  insisted  on  the  duplicate  system  as 
both  facilitating  dealings  and  safeguarding  against 
fraud. 

In  the  case  of  transfer  of  the  fee  of  part  only  of  the 
land  comprised  in  any  certificate  of  title,  the  memorial 
of  such  transfer  may  be  entered  on  the  existing  oertifl- 
cate,  or  the  transferor  may  take  out  a  fresh  certificate 
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for  the  part  unsold,  but  in  such  cases  it  is  obligatory  on 
the  transferee  to  take  out  a  fresh  certificate,  which  will 
then  form  a  fresh  root  of  title,  occupying  a  fresh  folium 
of  the  register.  Entry  of  memorial  of  any  transfer, 
charge  or  other  dealing  upon  the  folium  of  the  register 
appropriated  to  the  land  dealt  with  constitutes  regis- 
tration. Instruments  marked  with  certificate  of  regis- 
tration are  held  to  be  embodied  constructively  in  the 
register.  They  must  be  executed  in  duplicate,  one  ori- 
ginal to  be  filed  in  the  Registry  Office,  while  the  other  is 
held  by  the  party  entitled. 

Estates  in  land  when  once  registered  are  held  sub- 
ject to  such  charges,  estates  and  interests  as  are  -otifled 
on  the  appropriate  folium  of  the  register  and  endorsed 
on  the  certificate  of  title  held  by  the  owner,  but  free 
from  all  other  charges,  estates  or  interests  whatsoever. 
They  take  priority  among  themselves  according  to  the 
date  of  registration,  and  over  all  unregistered  estates 
or  interests  whatsoever,  except  when  registration  has 
been  obtained  by  fraud. 

The  registration  of  a  bona  fide  dealing  for  value  gives 
indefeasible  title,  even  though  it  be  from  or  through  a 
person  who  may  have  obtained  registration  fraudulently. 
To  provide  for  compensation  when  indefeasible  title  has 
been  granted  through  mistake,  an  assurance  fund  is 
maintained  by  a  small  contribution  levied  upon  the  value 
of  land  when  first  brought  under  the  system,  and  upon 
the  value  of  land  descended  from  a  registered  owner, 
testate  or  intestate. 

On  payment  of  a  small  fee  a  registered  owner  may  at 
any  time  exchange  his  certificate  of  title  for  a  fresh  one, 
from  which  the  memorials  of  all  released  mortgages  and 
other  charges,  or  lesser  estates  which  have  ceased  to 
aflPect  the  land,  would  be  omitted.  The  registrar,  where 
a  certificate  of  title  is  overloaded  with  memorials  of 
defunct  charges  or  lesser  estates,  requires  the  registered 
owner  to  take  out  a  fresh  certificate  freed  from  such 
defunct  memorials. 


lyTRODCCTIOy.  xlvii 


Each  registered  instrument  bears  a  number  or  sym- 
bol indicating  the  volume  and  folium  of  the  register 
where  the  history  of  the  title  is  recorded,  and  thus  dis- 
closes without  other  search  all  that  it  may  concern  any 
one  intending  to  deal  with  the  land  to  know.  The  prac- 
tice in  equitable  mortgages  is  as  follows: — The  borrower 
executes  a  contract  for  charge  ih  the  authorized  form, 
either  for  a  specified  sum,  or  to  secure  a  floating  bal- 
ance. This  contract,  together  with  the  borrower's  cer- 
tificate of  title,  is  held  by  the  creditor,  who  does  not 
register,  but  lodges  a  caveat  forbidding  the  registration 
of  any  dealing  with  the  land  until  fourteen  days,  or 
other  named  period,  have  elapsed  after  notice  of  inten- 
tion served  by  the  registrar  at  an  address  given.  A  red- 
ink  cross,  with  the  number  of  the  caveat,  is  then  in- 
scribed on  the  proper  folium  of  the  register.  The  credi- 
tor, upon  the  receipt  of  such  notice,  or  at  any  time,  may 
turn  his  equitable  mortgage  into  a  registered  charge,  by 
presenting  the  contract  for  charge  with  the  borrower's 
certificate  of  title  at  the  registry  oiBce. 

The  non-registration  of  trusts  which  prevails  in  the 
transfers  of  ships,  of  the  public  funds  and  of  shares  in 
companies,  has  been  applied  to  land  under  the  Torrens 
System.    But  though  no  notice  of  trusts  can  be  entered 
on  the  register,  a  registered  owner,  desiring  to  settle  his 
estate  through  trustees,  may  transfer  his  estate  to  one 
or  more  persons,  and  then  deposit  in  the  registry  office 
for  safe  custody  and  reference  any  instrument  declara- 
tory of  trusts  executed  by  the  transferees,  and  by  caveat 
prohibit  the  registration  of  any  dealing,  except  in  ac- 
cordance therewith,  or  with  the  sanction  of  one  of  the 
Superior  Courts.    He  may  also  direct  the  words  "No 
survivorship"  to  be  entered  on  the  certificate  of  title, 
the  effect  of  which  will  be  that  without  the  sanction  of 
the  Court  no  dealing  with  the  property  can  take  place 
until  any  vacancy  occasioned  by  death  or  otherwise  in 
the  original  number  of  trustees  has  been  filled  up.    Per- 
sons beneficially  interested  in  any  settled  estate  may  by 
caveat  bar  the  registration  of  any  dealing  therewith, 
either  absolutely,  or  until  after  notice  for  a  time  specified 
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has  been  lodged  at  an  address  given.  The  registrar  him- 
self may  also,  if  he  thinks  proper,  lodge  a  caveat  to  pro- 
tect the  interest  of  a  cestui  que  trust. 

The  statutes  introducing  the  Torrens  System  into 
various  countries  having  been  either  directly  moulded 
by  Torrens  himself,  or  modelled  upon  his  Acts,  the  whole 
body  of  legislation  is  in  its  principles  and  in  its  chief 
details  homogeneous  to  such  a  degree  as  to  make  cases 
decided  under  the  statutes  of  any  one  legislature  avail- 
able for  the  cases  arising  under  the  statutes  of  any  other. 
The  difficulty  hitherto  has  been  to  obtain  access  to  these 
widely  dispersed  cases  which,  in  addition  to  their  dis- 
persion in  numerous  series  of  very  expensive  reports, 
are  there  found  associated  with  numerous  cases  on  other 
branches  of  law  entirely  unserviceable,  except  in  the  do- 
mestic forum.  In  the  present  volume  are  fully  reported 
a  large  number  of  important  cases  which  deal  with 
leading  principles,  and  are,'  therefore,  of  general  applica- 
tion wherever  the  Torrens  system  is  in  force.  The  digest 
is  designed  to  bring  out  fully  all  important  points  con- 
tained in  each  judgment,  and  the  statute  interpreted  is 
sufficiently  cited  to  enable  the  reader  to  compare  the 
text  so  expounded  with  the  corresponding  pronsion  in 
the  law  of  his  own  country. 

J.  H.  H. 
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Privy  Council.']  [L.  R.  1891,  A.  C.  248. 

GIBBS  (Defendant)  Appellant, 

AND 

MESSER  (PlaintiflF),  McINTYRES  AND  CRESSWELL 

(Defendants)  Respondents. 

On  appeal  from  the  Supreme  Court  of  Victoria,* 

Law  of  Victoria — Transfer  of  Land  Statute — Forged  Transfer — 
Fictitious  transferee — Forged  mortgage — Effect  of  registration. 

The  Victorian  "  Transfer  of  Land  Statute "  protects  thosi* 
who  derive  a  registered  title  bona  fide  and  for  value  from  a 
registered  owner.  Accordingly  they  need  not  investigate  the  title 
of  such  owner,  for  they  are  not  affected  by  its  infirmities.  But 
they  mast  ascertain  at  their  own  peril  his  existence  and  identity, 
the  authority  of  any  agent  to  act  for  him,  and  the  validity  of  the 
deed  under  which  they  claim. 

The  name  of  a  registered  owner  having  been  removed  in 
favour  of  a  fictitious  and  non-existing  transferee  as  the  result  of 
a  forged  transfer,  a  mortgage  purporting  to  have  been  executed  by 
said  transferee  was  subsequently  put  upon  the  register  by  bona 
fide  mortgagees. 

In  a  suit  by  the  true  owner  against  the  registrar,  the  mort- 
gagees, and  the  perpetrator  of  the  fraud  : — 

Held— (a)  That  the  plaintiff's  name  must  be  restored  to  the 
register  ;  (5)  That  the  mortgage  was  invalid,  and  did  not  in  favour 
of  the  mortjrn^roc  constitute  an  incumbrance  on  the  plaintiff's  title  ; 
though  under  the  Act  <i  would  have  that  effect  in  favour  of  a  bona 
fi<Ie  registered  assignee  thereof. 

Appeal  from  an  order  of  the  Supreme  Court  (10th  of 
November,  1887),  aiBrming  with  a  variation  an  order  of 
Webb,  J.  (18th  of  August,  1887),  which  was  to  the  effect 
that  the  Registrar  of  Titles  should  pay  to  the  respon- 
dent,   Mary     Stuart-Messer,     out     of     the     assurance 

1  Present :— Lord  Chancellor,  Lord  Watson,  Lord  HobhonM*. 
Lord  Herschell,  Lord  Macnaghten,  Lord  Morris,  and  Mr.  Shand, 
(Lord  Shand). 

2  Reported  sub  nom.  Messer  v.  Gibbs,  13  V.  L.  R.  864,  9 
A.L.T.  106. 
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fund  established  by  the  30th  and  other  sections 
of  the  Transfer  of  Land  Statute,  her  costs  of 
her  action  and  all  moneys  from  time  to  time  paid  by 
her  for  interest  in  respect  of  an  alleged  mortgage,  for 
£3,000,  under  which  the  respondents,  Mclntyre,  claimed 
to  be  mortgagees,  and  also  all  moneys  necessarily  paid 
by  her  for  principal,  interest  and  costs  to  redeem  the 
said  mortgage. 

[•249]  The  facts  of  the  case  are  stated  in  the  judg- 
ment of  their  Lordships. 

The  question  in  the  appeal  stated  from  the  appel- 
lant's point  of  view  was  whether,  according  to  the  true 
construction  of  the  Transfer  of  Land  Statute  (Act  No. 
301)  a  registered  proprietor  of  land  can  be  said  to  have 
been  deprived  of  land  within  the  meaning  of  section 
144,  and  consequently  to  have  become  entitled  to  com- 
pensation out  of  the  assurance  fund  by  reason  of  a 
transfer  from  him  to  a  non-existent  person  under  a  fic- 
titious name  having  been  forged,  and  by  reason  of  such 
fictitious  name  having  been  substituted  for  his  on  the 
register  as  the  proprietor,  and  by  reason  of  a  forged 
mortgage  from  such  fictitious  person  to  a  registered 
mortgagee,  who  had  bona  fide  advanced  money  on  the 
security  of  such  land. 

The  case  was  twice  argued,  on  the  first  occasion 
before  a  committee  composed  as  noted  below  :* 

Sir  H.  Davey,  Q.C.,  Finlay,  Q.C.,  and  Garner,  for  the 
appellant 

Rigby,  Q.C.,  and  Sargant,  for  Mrs.  Messer. 

The  Attorney-General  (Sir  R.  Webster)  and  Rash- 
leigh,  for  the  McLityres. 

For  the  appellant  it  was  contended  that  there  was 
nothing  in  the  Transfer  of  Land  Statute  which  could  be 
relied  on  as  giving  validity  to  any  document  which  pur- 
ported to  be  a  transfer  either  to  or  from  a  non-existing 

♦Present  at  the  first  hearing  :— Lord  Watson,  Lord  Hol»- 
house,  Lord  Macnaghten,  Lord  Morris,  and  Sir  Barnes  Peacock. 
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person,  although  it  might  be  in  a  name  that  had  been 
placed  upon  the  register.  Nor  was  there  anything  in  the 
Act  which  could  give  validity  to  a  transfer  purporting  to 
be  by  a  transferor  who  had  never  signed,  or  to  a  transferee 
who  had  never  signed.  Even  if  such  a  non-existing  i>erson 
could  be  held  to  have  given  under  the  operation  of  this 
Act  a  title  to  a  bona  fide  transferee,  without  notice,  still 
a  document  which  only  purported  to  create  an  incum- 
brance against  himself,  could  not  bind  the  land.  The 
Act  protects  those  who  acquire  the  legal  estate,  not  those 
who  under  a  statutory  mortgage  acquire  a  mere  interest 
in  land. 

[*250]  If  the  Act  is  examined  in  detail,  its  provisions, 
as  well  as  the  general  scheme  and  object,  would  be  de- 
feated if  the  transaction  in  this  case  were  upheld  and  the 
assurance  fund  held  answerable  for  them.    It  would  no( 
give  certainty  to  title  according  to  the  preamble  if  the 
registered  proprietor  were  liable  to  be  deprived  of  his 
estate  by  a  forged  transfer  purporting  to  be  executed  by 
hinu    The  ^  dealings  with  land,"  which  are  the  subject  of 
the  Act,  must  mean  actual  dealings  by  the  actual  regis- 
tered proprietor,  not  dealings  by  forgers  who  are  stran- 
gers to  it    Further,  it  cannot  be  said  that  a  fictitious  per- 
son who  has  under  Sec.  43  obtained  a  certificate  of  title 
Dnder  a  forged  transfer,  is  a  proprietor  of  land  within  the 
meaning  of  that  section.    Sec  47  does  not  help  the  other 
side,  for  it  relates  to  a  certificate  in  favour  of  a  real  pro- 
prietor and  real  applicant,  not  in  favour  of  a  fictitious 
name.    No  certificate  was  issued  in  this  case  to  Cameron 
or  to  the  mortgagees  in  such  manner  as  is  contemplated 
by  the  provisions  of  the  Act    The  transfers  effected  were 
not  transfers  within  the  meaning  of  the  Act   Fraud  in 
Sees.  49  &  50  does  not  include  the  fraud  of  the  trauHferor. 
Sec  144  only  gives  a  right  of  action  against  the  registrar 
if  there  be  some  existing  person  in  whose  name  rr^gistra- 
tion  has  been  erroneously  effected.    The  whole  proceed- 
ings upon  which  the  names  of  the  Mclntyres  were  en- 
tered on  the  register   were  a  nullity,  and   passed   no 
title  to  the  respondents.    It  was  not  the  intention  of  the 
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Act  to  guarantee  that  a  particular  name  on  the  register 
represented  a  real  person.  Persons  dealing  with  land  on 
the  faith  of  such  name  must  ascertain  for  themselves 
the  nature  and  effect  of  the  particular  transaction  they 
make.  If  a  binding  transaction  is  made  with  a  real  re- 
gistered owner,  the  Act  guarantees  that  owner's  title, 
but  nothing  more.  His  existence,  the  authority  to  act 
for  him,  and  the  genuineness  of  any  deed  which  pur- 
ports to  be  signed  by  him,  are  matters  for  which  the  re- 
spondents and  not  the  Act  are  responsible.  Keference 
was  made  to  Cullen  v.  Thompson,^  Fotheringham  v. 
Archer,2  Hassett  v.  Colonial  Bank  of  Australia,^  Oakdar 
V.  Gibbs,*  Ogle  v,  Aedey.* 

[•251]  For  the  respondents,  Mclntyres,  it  was  con- 
tended that  the  land  comprised  in  their  mortgage  was 
at  the  date  of  that  transaction  land  under  the  operation 
of  the  Transfer  of  Land  Statute.  If  Cresswell  had  been 
on  the  register  instead  of  Cameron,  and  had  executed 
the  mortgage,  the  transaction  could  not  have  been  im- 
peached, for  CresswelFs  title  would  have  been  as  it 
were  guaranteed  by  the  legislature.  But  in  fact  Cam- 
eron and  Cresswell  were  the  same  person.  The  former 
was  a  name  assumed  by  the  latter,  and  the  fictitious 
name  represented  a  real  owner  whose  registration  and 
transactions  were  governed  by  the  Act.  Cresswell,  as 
registered  owner,  though  no  doubt  registered  in  an  as- 
sumed name,  effected  a  mortgage  by  a  registered  instru 
ment,  and  thereby  granted  a  title  which  was  indefeasible 
under  the  Act.  Reference  was  made  to  the  preamble. 
Sees.  3,  4,  61,  47,  34,  40,  84,  36,  42,  49,  50;  and  to  In  re 
Imperial  Mercantile  Credit  Association  ;•  in  re  Hercn 
les  Insurance   Company,    Pugh   and    Shannon's   case.* 

1  5  Vio.  L.  R.  Eq.  147. 

2  5  Wyatt  Webb  &  A'Beckott.  0."). 
8  7  Vic.  L.R.  L.381. 

*8  Vic.   L.R.L.    380. 
B  13  Vic.  L.  R.  467. 
•  L  R.  10  Eq.  588. 
f  L.  R.  13  Eq.  56C. 
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The  Mclntyres  were  innocent  purchasers  or  mortgagees 
for  value,  without  any  notice,  actual  or  constructive,  at 
the  time  of  making  the  mortgage,  of  any  claim  of  the 
plaintiff,  or  of  any  fraud  of  Cresswell.  The  respondents, 
under  all  the  circumstances  of  the  case,  were  entitled 
to  the  remedy  out  of  the  assurance  fund  provided  by 
Sec.  144,  which  was  applicable  to  their  case. 

Sir  Horace  Davey  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

LORD  WATSON  :— 

This  appeal  depends  upon  the  construction  of  the 
Transfer  of  Land  Statute  No.  301  of  1866,  which 
established  a  register  of  titles  and  incumbrances  for 
the  colony  of  Victoria,  in  order  "to  give  certainty  to 
the  title  to  estates  in  land,  and*to  facilitate  the  proof 
thereof,  and  also  to  render  dealings  with  lands  more 
simple  and  less  expensive.'' 

The  facts  of  the  case,  as  far  as  they  bear  upon  the 
question  which  we  have  to  decide  may  be  shortly  stated. 
The  plaintiff  [•252]  Mrs.  Messer,  who  resides  in  Scotland, 
was  entered  in  the  register  as  proprietor  in  fee  simple, 
free  from  incumbrances,  of  certain  parcels  of  land  in 
the  district  of  Hamilton.      In  the  year  1884  she  was 
joined  by  her  husband,  who  left  behind  him  in  the  col- 
ony, in  the  custody  of  Charles  James  Cresswell,  a  solici- 
tor of  Hamilton,  her  duplicate  certificates  of  title,  and 
also  a  power  of  attorney,  by  which  she  had  authorized 
her  husband  to  sell,  mortgage  or  otherwise  dispose  of 
the  lands.    During  their  absence  from  the  colony  Cress- 
well forged  a  transfer  of  the  lands  by  Mr.  Messer,  as  his 
wife's  attorney,  to  "Hugh  Cameron,  of  North  Hamil- 
ton, county  of  Dundas,  grazier."    It  is  admitted  that 
there  was  no  such  person  as  the  transferee  in  existenc^f. 
Oesswell  then,  representing  himself  to  be  agent  for 
Hugh  Cameron,  produced  the  transfer,  dated  the  11th 
of  August,  1885,  along  with  Mrs.  Mes8^r*s  certificate  of 
title  to  the  registrar,  who  cancelled  each  folio  in  which 
her  name  was  entered,  registered   Hugh  Cameron   »h 
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proprietor  upon  a  new  folio,  and  issued  the  usual  dupli- 
cate certificate  in  his  name. 

Still  professing  to  act  as  agent  for  Hugh  Cameron^ 
Cresswell  next  arranged  with  the  defendants,  the  Mc- 
Intyres,  for  a  loan  of  £3,000,  to  be  secured  by  mortgage. 
He  wrote,  with  his  own  hand,  a  deed  of  mortgage,  bear- 
ing date  The  10th  of  October,  1885,  purporting  to  be 
executed  by  Cameron,  he  himself  being  the  subscribing 
witness,  whose  attestation  is  required  by  the  statute. 
Upon  the  faith  of  that  document  the  Mclntyres  paid  the 
money  to  Cresswell,  who  forthwith  appropriated  it  to 
his  own  purx>oses.  When  they  presented  their  mortgage 
for  registration,  the  registrar  declined  to  enter  it  until 
he  was  satisfied  that  the  Hugh  Cameron  registered  as 
proprietor  was  not  identical  with  a  person  of  the  same 
name  who  had  recently  been  made  bankrupt.  They  ac- 
cordingly obtained  from  Cresswell  a  statutory  declara- 
tion, purporting  to  be  sworn  by  his  client  Hugh  Cam- 
eron before  himself,  as  a  Commissioner  of  the  Supreme 
Court  of  the  colony  for  taking  affidavits,  to  the  effect 
that  the  declarant  had  never  been  made  insolvent,  or 
taken  the  benefit  of  any  Act  relating  to  bankruptcy  or 
insolvency.  Upon  production  of  that  evidence  the  re- 
gistrar duly  entered  a  memorial  of  the  mortgage  in  the 
folio  containing  Hugh  Cameron's  certificate  of  title. 
[•253]  Mr.  Messer  returned  to  the  colony  in  July,  1886, 
when  these  frauds  were  discovered,  and  Cresswell  ab- 
sconded, leaving  no  assets.  The  present  suit  was  then 
brought  by  Mrs.  Messer  against  (l)the  registrar,  (2)  the 
Mclntyres,  as  mortgagees  of  Hugh  Cameron,  and  (3) 
Cresswell.  It  prays  for  an  order  for  the  calling  in  and 
cancellation  of  the  certificates  in  name  of  Hugh  Cam- 
eron, and  also  for  the  issue  to  the  plaintiff  of  new  certi- 
ficates of  title,  free  from  the  incumbrance  of  the  Mc- 
lntyres' mortgage,  and  alternatively,  in  the  event  of  the 
morigage  being  held  to  constitute  a  valid  incumbrance 
upon  her  title,  for  a  declaration  that  the  plaintiff  shall 
be  at  liberty  to  redeem,  and  that  the  moneys  necessary 
therefor  be  paid  by  the  registrar  out  of  the  assurance 
fund  created  by  the  Act. 
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It  is  clear  that  the  registration  of  the  name  of  Hugh 
Cameron,  a  fictitious  and  non-existing  transferee,  cannot 
imi)ede  the  right  of  the  true  owner  Mrs.  Messer,  who  has 
been  thereby  defrauded,  to  have  her  name  restored  to 
the  register.  Accordingly,  in  the  absence  of  Cresswell, 
who  has  not  appeared  to  defend,  the  controversy  be- 
tween the  litigant  parties  has  been  mainly,  if  not 
wholly,  confined  to  the  question  whether  the  mortgage 
is  or  is  not  an  incumbrance  affecting  Mrs.  Messer's  title. 
If  the  mortgage  is  valid,  their  Lordships  see  no  reason 
to  doubt  that  Mrs.  Messer  has  been  deprived  of  an  in- 
terest in  land,  in  consequence  of  fraud,  within  the  mean- 
ing of  Sec.  144,  and  that,  failing  recovery  from  Cress- 
well  (against  whom  she  has  taken  all  the  proceedings 
which  the  clause  requires)  she  is  entitled  to  receive  the 
amount  payable  for  its  redemption  out  of  the  assurance 
fund.  On  the  other  hand,  if  the  mortgage  does  not  con- 
stitute an  incumbrance  upon  the  title,  Mrs.  Messer  will 
obtain  a  full  measure  of  relief,  and  can  have  no  claim 
against  the  fund. 

Webb,  J : — The  judge  of  the  first  instance  sustained  the 
validity  of  the  mortgage,  but  ordered  that  the  plaintiff 
should  be  at  liberty  to  redeem,  and  that  the  defen- 
dant, the  registrar,  should  pay  to  her,  out  of  the  assur- 
ance fund,  her  costs  of  the  action,  all  moneys  from  time 
to  time  paid  by  her  for  interest  in  respect  of  the  mort- 
gage, and  also  all  moneys  necessarily  paid  by  her  for 
principal,  interest  and  costs  in  order  to  its  redemption. 
His  decision  was  affirmed  on  appeal  by  the  Full  Court, 
with  the  [•254]  variation  that  plaintiff  was  found  liable 
in  costs  to  the  mortgagees,  to  be  added  to  her  own  costs 
of  suit,  and  repaid  to  her  by  the  registrar  out  of  the 
assurance  fund.  The  registrar  has  appealed  to  this 
Board  from  the  judgment  of  the  Pull  Court  In  th(» 
course  of  the  argument  It  was  maintained,  on  his  behalf, 
that  the  protection  given  by  the  statute  to  proprietors 
of  a  mere  interest  in  land,  such  as  is  created  by  a  statu- 
tory mortgage,  which  does  not  operate  as  a  transfer  of 
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the  legal  estate,  is  less  extensive  than  the  protection  af- 
forded to  proprietors  of  the  land  itself.  Their  Lord- 
ships do  not  find  it  necessary  to  determine  that  point, 
although,  prima  facie,  it  does  appear  to  have  been  the 
intention  of  the  Act  to  confer  the  same  kind  and  degree 
of  security  upon  all  persons  who,  transacting  in  relianct* 
on  the  register,  acquire  either  proprietary  rights  or  mere* 
interests  in  land,  in  good  faith  and  for  valuable  consid- 
eration. They  assume,  for  the  purpose  of  this  case,  that 
the  statute,  in  that  respect,  makes  no  distinction  be- 
tween these  two  classes  of  proprietors;  and  that  the 
Mclntyres'  mortgage  is  not  liable  to  impeachment  upon 
grounds  which  would  have  been  unavailing  against  a 
transfer  of  the  land  obtained  by  them,  in  similar  circum- 
stances, from  the  same  author. 

Their  Lordships  do  not  propose  to  criticise  in  detail 
the  various  enactments  of  the  statute  relating  to  the 
validity  of  registered  rights.  The  main  object  of  the 
Act,  and  the  legislative  scheme  for  the  attainment  of 
that  object,  appear  to  them  to  be  equally  plain.  The 
object  is  to  save  persons  dealing  with  registered  pro- 
prietors from  the  trouble  and  expense  of  going  behind 
the  register,  in  order  to  investigate  the  history  of  their 
author's  title,  and  to  satisfy  themselves  of  its  validity. 
That  end  is  accomplished  by  providing  that  every  one 
who  purchases,  in  bona  fide  and  for  value,  from  a  regis- 
tered proprietor,  and  enters  his  deed  of  transfer  or 
mortgage  on  the  register,  shall  thereby  acquire  an  in- 
defeasible right,  notwithstanding  the  infirmity  of  his 
author's  title.  In  the  present  case,  if  Hugh  Cameron 
had  been  a  real  person  whose  name  was  fraudulently 
registered  by  Cresswell,  his  certificate  of  title,  so  long 
as  he  remained  undivested  by  the  issue  of  new  certifi- 
cates to  a  bona  fide  transferee,  would  have  been  liable  to 
cancellation  at  the  [•255]  instance  of  Mrs.  Messer  ;  but 
a  mortgage  executed  by  Cameron  himself,  in  the  know- 
ledge of  Cresswell's  fraud,  would  have  constituted  a 
valid  incumbrance  in  favour  of  a  bona  fide  mortgagee. 
The  protection  which  the  statute  gives  to  persons  trans- 
acting on  the  faith  of  the  register  is,  by  its  terms,  limited 
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to  those  who  actually  deal  with  and  di-rive  lij^ht  from  a 
proprietor  whose  name  is  upon  the  register.  Those  who 
deal,  not  with  the  registered  proprietor,  but  with  a  for- 
ger who  uses  his  name,  do  not  transact  on  the  faith  of 
the  register;  and  they  cannot  by  registration  of  a  forged 
deed  acquire  a  valid  title  in  their  own  person,  although 
the  fact  of  their  being  registered  will  enable  them  to 
pass  a  valid  right  to  third  parties  who  purchase  from 
them  in  good  faith  and  for  onerous  consideration.  The 
difficulty  which  the  mortgagees  in  this  case  have  to  en- 
counter arises  from  the  circumstance  that  Hugh  Cam- 
eron was,  as  Mr.  Justice  Webb  aptly  describes  him,  a 
"myth."  His  was  the  only  name  on  the  register,  and, 
having  no  existence,  he  could  neither  execute  a  transfer 
nor  a  mortgage.  The  mortgagees  have  endeavoured  to 
surmount  that  difficulty  by  arguing  that,  in  the  circum- 
stances of  the  case,  Cresswell  must  be  held  to  have  been 
de  jure,  if  not  de  facto,  the  proprietor  whose  name  was 
on  the  register,  and  that  their  mortgage,  executed  by 
him  in  the  name  of  Hugh  Cameron,  is,  therefore,  as  valid 
as  if  Cresswell's  own  name  had  been  on  the  register,  and 
he,  and  not  Cameron,  had  been  the  apparent  mortgagor. 
That  argument  found  favour  with  both  courts  below. 

The  views  entertained  by  the  learned  judges  have  been 
very  clearly  explained  by  Mr.  Justice  A'Beckett,  who,  in 
delivering  the  judgment  of  the  full  bench,  said  : — ^*'We, 
therefore,  feel  no  doubt  that  the  certificate  of  title  on 
which  the  mortgagees  advanced  their  money,  though 
brought  into  existence  by  the  forgery  of  the  defendant 
Cresswell,  was  as  efficacious  in  their  favour  as  if  it  had 
issued  upon  an  honest  and  regular  transaction.  That 
certificate  described  Hugh  Cameron  as  the  proprietor,  and 
the  mortgagees  had  the  right  to  an  indefeasible  estate 
in  the  land  mortgaged  to  them.  It  now  appears  that  no 
such  person  as  Mr.  Hugh  Cameron  described  in  the 
certificate  in  fact  existed;  and  the  appellants  [♦256]  con- 
tend that  a  mortgage  purporting  to  be  by  this  ficti- 
tious person,  and  affecting  land  alleged  to  be  his,  is  a 
mortgage  of  a  non-existent  interest — a  mere  abstraction 
which  cannot  derogate  from  the  rights  of  the  true  owner 
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— and  that  the  mortgage  is  therefore  worthless.  This 
contention  appears  to  us  to  be  answered  by  the  Tiew 
put  forward  in  the  statement  of  claim  inferentially  ad- 
mitted by  the  Registrar  of  Titles,  and  sustained  by  the 
evidence,  that  Charles  James  Oresswell  had,  for  the  pur- 
pose of  dealing  with  this  land,  assumed  the  name  of 
Hugh  Cameron.  It  was  he  who  signed  the  transfer  to 
Hugh  Cameron  as  transferee,  and  who  signed  the  mort- 
gage to  the  defendants  Mclntyre  as  mortgagor,  and  he 
produced  the  certificate  of  title  of  Hugh  Cameron  for 
the  purpose  of  having  the  mortgage  registered  upon  It 
Upon  these  facts  we  think  that,  in  favour  of  the  mort- 
gagees, he  should  be  regarded  as  the  proprietor  of  the 
land  with  whom  they  dealt,  on  the  faith  of  the  certifi- 
cate evidencing  his  title." 

The  opinion  thus  expressed  appears  to  recognize  tlie 
principle  that  a  mortgagee,  advancing  his  money  on 
the  faith  of  the  register,  cannot  get  a  good  security  for 
himself  except  by  transacting  with  the  person  who,  ac- 
cording to  the  register,  is  the  proprietor  having  title  to 
create  the  incumbrance.  So  far  their  Lordships  agree; 
but  they  do  not  concur  in  the  inferences  which  the 
learned  judges  have  drawn  from  the  facts  in  evidence, 
with  respect  to  the  position  of  Cresswell  throughout 
these  transactions,  and  his  true  relation  to  the  name  en- 
tered on  the  register  as  that  of  the  proprietor.  They 
are  unable,  upon  the  facts  proved,  to  affirm  that  Oress- 
well '' assumed"  the  name  of  Hugh  Cameron  for  the 
purpose  of  dealing  with  Mrs.  Messer's  land.  A  man 
cannot,  with  any  propriety,  be  said  to  assume  a  name, 
or  in  other  words  an  alias,  unless  he  acts  personally  un- 
der that  name,  or  asserts  it  to  be  his  own  designation. 
Nothing  could  be  further  from  CresswelPs  purpose  than 
his  assumption  of  the  name  of  Hugh  Cameron;  on  the 
contrary,  the  mainspring  of  his  fraudulent  device  con- 
sisted in  representing  Hugh  Cameron  to  be  a  real  per- 
son, a  grazier,  who  had  no  connection  with  himself  be- 
yond that  of  an  ordinary  client  In  pursuance  of  that  de- 
vice he  professed  to  transact  with  the  Mclntyres  in  the 
capacity  of  [•257]  Cameron's  law  agent,  he  attested  what 
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purported  to  be  Cameron's  signature  to  their  deed  of 
mortgage,  and  he  gave  them  a  document,  used  by  them 
in  order  to  obtain  registration  of  their  right,  which  bore 
that  Hugh  Cameron  had  appeared  personally  before 
himi  and  had  signed  the  document  in  his  presence,  after 
making  oath  to  the  verity  of  its  contents.  The  Mcln- 
tTres  must,  in  these  circumstances,  have  understood 
Cresswell  and  Hugh  Cameron  to  be  distinct  individuali- 
ties. They  nowhere  allege  the  contrary;  and  if  they  had 
even  suspected  that  Hugh  Cameron  was  only  another 
name  for  Cresswell,  they  would  not  have  been  justified 
in  completing  the  transaction  without  inquiry.  The  Mc- 
Intyres  cannot,  therefore,  as  matter  of  fact,  be  held  to 
have  dealt  on  the  faith  of  the  certificate  as  evidencing- 
the  proprietary  title  of  Cresswell. 

The  truth  is  that  Hugh  Cameron  was  in  no  sense  an 
alias  of  Cresswell's  but  a  fiction  or  puppet  created  by 
him,  in  order  that  it  might  appear  to  be  an  individual 
having  a  separate  and  independent  existence.  The  rea- 
soning of  the  learned  judges  fails  to  appreciate  the  dif- 
ference between  these  two  things.  If  Cresswell  had,  as 
they  say  he  did,  ^'  assumed  "  the  name,  of  Hugh  Cameron, 
and  had  used  it  fraudulently,  he  would  not  have  been  a 
forger.  His  fraud,  in  that  case,  would  have  been  in  the 
representation  that  Hugh  Cameron  was  his  own  designa- 
tion, and  he  would,  no  doubt,  have  been  amenable  to  the 
criminal  law,  in  respect  of  such  fraud.  But,  in  first  re- 
gistering a  fictitious  Hugh  Cameron  as  proprietor  of  the 
land,  and  then  executing  and  delivering  a  mortgage  in 
the  name  of  Hugh  Cameron,  Cresswell  represented  the 
mortgagor  to  be  a  person  other  than  himself,  and  com- 
mitted the  crime  of  forgery.  The  real  character  of  the 
criminal  acts  perpetrated  by  Cresswell  differs  in  no  re- 
spect from  what  it  would  have  been  had  Hugh  Cameron 
been  a  real  person,  whose  name  was  put  upon  the  regis- 
ter by  him,  and  used  by  him  in  a  forged  deed  creating  an 
incumbrance. 

Although  a  forged  transfer  or  mortgage,  which  is 
void  at  conmion  law,  will,  when  duly  entered  on  the  re- 
gister, became  the  root  of  a  valid  title,  in  a  bona  fide 
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purchaser  by  force  of  the  statute,  there  is  no  enactment 
which  makes  indefeasible  the  [•258]  registered  right  of 
the  transferee  or  mortgagee  under  a  null  deed.  The 
Mclntyres  cannot  bring  themselves  within  the  protec- 
tion of  the  statute,  because  the  mortgage  which  they 
put  upon  the  register  is  a  nullity.  The  result  is  un- 
fortunate, but  it  is  due  to  their  having  dealt,  not 
with  a  registered  proprietor,  but  with  an  agent  and  for- 
ger, whose  name  was  not  on  the  register,  in  reliance 
upon  his  honesty.  In  the  opinion  of  their  Lordships,  the 
duty  of  ascertaining  the  identity  of  the  principal  for 
whom  an  agent  professes  to  act  with  the  person  who 
stands  on  the  register  as  proprietor,  and  of  seeing  that 
they  get  a  genuine  deed  executed  by  that  principal,  rests 
with  the  mortgagees  themselves  ;  and  if  they  accept  a 
forgery  they  must  bear  the  consequences. 

Their  Lordships  will  humbly  advise  Her  Majesty  to 
reverse  both  judgments  below,  and,  in  lieu  thereof,  (1) 
to  declare  that  the  mortgage  purporting  to  be  executed 
by  Hugh  Cameron  to  the  defendants  Mclntyre,  is  invalid, 
and  does  not  constitute  an  incumbrance  upon  the  title 
of  the  plaintiff,  Mrs.  Messer  ;  (2)  to  direct  the  defendant 
Richard  Gibbs  to  cancel  the  two  certificates  of  title  is- 
sued in  the  name  of  Hugh  Cameron  and  entered  in  folios 
:34(>,585  and  346,586  of  the  register  book,  vol.  1,733,  and 
also  the  memorial  of  the  said  mortgage  entered  in  these 
folios,  and  to  substitute  therefor  two  certificates  of  title, 
to  the  same  lands  respectively,  in  the  name  of  the  plain- 
tiff ;  (3)  to  order  the  defendants  Mclntyre  to  pay  to  the 
plaintiff  the  costs  of  suit  in  both  courts  below;  (4)  to  or- 
der the  defendant  Charles  James  Cresswell  to  pay  to  tlie 
defendant  Richard  Gibbs  his  costs  in  those  courts,  and 
here,  and  also  to  pay  to  the  defendants  Mclntyre,  all 
such  costs,  either  incurred  by  them,  or  paid  by  them  to 
the  plaintiff  as  hereby  provided.  The  defendants  Mcln- 
tyre must  pay  to  the  plaintiff,  Mrs.  Messer,  her  costs  of 
this  appeal. 

Solicitors  for  the  appeUant  :— Freahfields  &  Williams. 

Solicitors  for  respondent  Messer  :— St.  Barbe,  Sladen  &  Winpr. 

Solicitors  for  respondents  Mclntyre  :— Watson  &  Malleson. 
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Privy  Council.]  [L.  R.  1893,  A.  C.  162. 

JAMES  (Defendant), 

AND 

STEVENSON  and  others        (Plaintifife). 

On  appeal  from  the  Supreme  Court  of  Victoria  (15 
V.  I..  R.  615). 

Victoria    Transfer   of  Land   Statute —  Certificates  —  Easement — 
Evidence  to  show  ahandomnent. 

In  an  action  by  the  respondents  to  assert  a  right  of  way  which 
had  been  granted  by  the  appellant's  predecessor  by  deed  in  183i> 
oTer  his  land,  and  along  the  boundary  which  divided  land  retained 
by  him  from  land  conveyed  to  the  respondents*  predecessor,  the 
appellant  pleaded  that  it  had  been  abandoned  : — 

Held— That  abandonment  being  a  question  of  intention,  non- 
user  by  the  respondents,  coupled  with  user  by  the  appellant  for 
farm  purposes,  of  ix>rtions  of  land,  subject  to  the  easement,  when 
the  easement  was  not  required,  could  not  prove  an  abandonment  of 
the  entire  right,  and  were  inconclusive  to  prove  an  abandonment 
of  portions  thereof  : 

Held,  that  the  omission  on  the  appellant's  and  respondents* 
certificates  of  title  to  their  respective  lands  under  the  Transfer  of 
I^nd  Statute  to  record  the  easement,  did  not  bar  the  resix>ndents' 
claim  or  relieve  the  servient-tenement  of  its  liability. 

Appeal  from  a  decision  of  the  Supreme  Court  (Dec.  2, 
1889)  and  from  a  judgment  entered  for  the  respondents 
in  pursuance  thereof  by  Williams,  J.  (Dec.  18,  1889). 

The  facts  are  stated  in  the  judgment  of  their  Lord- 
ships . 

Finlay,  Q.C.,  and  Tindal  Atkinson,  for  the  appellant, 
contended  that  on  the  evidence  the  right  of  way  claimed 
was  not  proved  to  exist  on  the  parcel  of  land  in  dispute. 
Even  if  the  easement  is  held  to  have  been  created,  it  has 
been  extinguished  by  abandonment,  and  by  various  acts 
of  the  respondents  and  their  predecessors  in  title.  The 
respondents'  rights,  moreover,  are  concluded  by  the  cer- 
tificates of  title  respectively  issued  to  them  and  to  the 
appellant  under  the  Transfer  of  Land  Statute,  both  of 

Present :— Lord  Hobhonse.  Lord  Macnaghten,  Lord  Hannen, 
Lord  Shand,  Sir  Richard  Couch,  and  Sir  Edward  Fry. 
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which  are  silent  as  to  the  alleged  easement;  whereas,  if 
[*163]  the  easement  had  continued  to  exist  at  the  date 
of  those  certificates  it  ought  to  have  been,  and  would 
have  been,  therein.  See  Bees.  47,  49,  50  of  number 
301  to  Act  42  Vic.  No.  610,  and  49  Vic.  No.  872,  s.  41. 
Reference  was  made  to  Scott  v.  Shire  of  Eltham  ;  * 
Small  V.  Glen.2 

W.  Graham  (with  him  Sir  Horace  Davey  Q.C.),  for 
the  respondents,  contended  that  their  title  to  the  right 
of  way  was  established  by  the  evidence.  Its  position  and 
the  position  of  the  ground  over  which  such  right  of  way 
existed  was  determined  by  long  user  thereof  by  the  re- 
spondents and  their  predecessors  in  title.  The  certificates 
of  title,  at  least,  showed  the  boundaries  of  the  lands  re- 
spectively belonging  to  either  party.  The  appellant, 
therefore,  could  not  dispute  that  the  position  of  the  way 
claimed  by  the  respondents  was  on  their  western  boun- 
dary and  on  his  eastern.  Though  the  certificates  were 
silent  as  to  the  right  claimed  and  the  incumbrance  iiu- 
posed,  there  was  nothing  in  the  Transfer  of  Land  Sta- 
tute and  its  amending  Acts  to  bar  or  extinguish  the  re- 
spondents' claim,  or  to  render  the  silence  of  the  certifi- 
cates conclusive  on  the  subject  The  way  was  never 
made  as  a  road.  Though  there  was  evidence  that 
the  respondents  had  not  in  earlier  years  used  the 
way,  that  was  because  there  was  no  necessity 
to  use  it.  On  rare  occasions,  when  its  use  was  required, 
it  was  not  abandoned.  Since  1875  there  had  been  open 
user  in  assertion  of  right  The  evidence  entirely  failed 
to  prove  any  possession  or  enjoyment  by  the  appellant, 
adverse  to  such  user,  or  any  intention  on  the  part  of  the 
respondents  to  abandon  their  claim.  Abandonment  is 
a  question  of  intenticm,  to  be  decided  on  the  particular 
facts.    See  Crossley  &  Sons,  Limited  v.  Lightowler.* 

Atkinson  replied. 

The  judgment  of  their  Lordships  was  delivered  by  : — 

1  2  Vic.  L.  B.  (L.)  154. 

2  6  Vic.  L.  R.  (L.)  98. 

8  L.  R.  8  Eq.  279 ;  8.  C.  2  Gh.  478. 
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SIR  EDWARD  FRY  :— 

The  respondents  are  the  owners  and  occupiers 
of  a  piece  of  land,  part  of  a  Crown  grant,  por- 
tion No.  1,  in  the  parish  of  [•164]  Keelbundora, 
county  of  Bourke,  in  the  colony  of  Victoria,  They  were 
plaintiffs  in  the  action.  The  appellant,  who  was  the 
defendant,  is  the  owner  of  a  piece  of  land  adjoining  the 
plaintiff's  land  to  the  west,  which  was  included  in  the 
same  Crown  grant-  The  action  was  brought  to  assert  a 
right  to  a  way  along  the  western  side  of  the  boundary, 
which  divides  the  lands  of  the  litigant  parties. 

The  Crown  grant,  under  which  both  parties  claim,  bore 
date  the  31st  of  January,  1839,  and  was  made  to  Thomas 
Walker.  The  land  granted  was  bounded  on  the  south 
by  the  Yarra  Yarra  river;  on  the  west  by  a  creek  known 
as  Darebin  creek;  on  the  north  by  a  section  line,  dividing 
portion  No.  1  from  portion  No.  3;  and  on  the  east  by  a 
similar  line  dividing  portion  No.  1  from  portion  No.  2. 

By  indentures  of  lease  and  release,  bearing  date  re- 
spectively the  7th  and  8th  of  June,  1839,  the  Crown 
grantee,  Thomas  Walker,  conveyed  to  George  Bruns- 
wick Smyth,  the  predecessor  in  title  of  the  plaintiff,  a 
part  of  the  same  portion  No.  1.  It  was  described  as 
bounded  on  the  east  by  the  original  eastern  boundary  ot 
this  portion,  being  a  line  commencing  at  the  Yarra  Yarra 
river,  and  running  132  chains  in  a  northerly  direction; 
on  the  north  by  the  marked  sectional  line  bearing  west 
29  chains  from  the  north-eastern  point;  on  the  west  by 
a  line  of  road,  1  chain  in  width,  "  the  use  of  which,"  says 
the  release,  "  is  hereby  also  released  and  conveyed,"  and 
bearing  south  from  the  south-western  point  to  the  Yarra 
Yarra  river;  and  on  the  south  by  that  river.  The  deed 
further  describes  the  land  as  ''  containing  by  admeasure- 
ment in  or  about  374i  acres,  be  the  same  more  or  less." 
Then  follows  a  grant  of  the  road  before  mentioned,  in 
these  words:  "and  a  right  of  road  or  way,  1  chain  in 
breadth,  in,  through,  and  out  of  the  same,  and  commenc- 
ing at  or  about  the  north-western  point  of  the  said  por- 
tion of  land  hereby  released,  or  intended  so  to  be,  and 
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running  in  a  southerly  direction  to  the  Yarra  Yarra 
river."  The  plan  on  the  deed,  which  is  referred  to  in  the 
grants  as  containing  a  more  particular  description  and 
delineation  of  the  property  granted,  shows  distinctly  a 
road  leading  from  the  Yarra  Yarra  river  to  [*165]  the 
north-west  point  of  the  land  conveyed,  along  the  west- 
ern boundary  of  that  land,  but  on  the  land  retained  by 
the  vendor,  Thomas  Walker.  On  the  plan  the  road  is 
marked  "  reserved  road,"  which  is,  no  doubt,  inappro- 
priate language  ;  and  the  words  "  in,  throug,  and  out 
of  the  same,"  contained  in  the  description  of  the  road 
in  the  release,  are  not  very  intelligible  ;  but  no  doubt 
exists  in  their  Lordships'  minds  as  to  the  effect  of  the 
deed  as  a  grant  by  Walker  to  Smyth  of  a  right  of  road 
over  the  land  retained  by  Walker  along  its  eastern 
boundary. 

It  should  be  added  that  the  release  further  reserved 
to  Walker  a  right  of  way  across  the  land  released,  in  a 
direction  east  and  west ;  this  way  was  subsequently 
dedicated  to  the  public,  and  is  known  as  the  Low^er 
Heidelberg  Boad. 

The  plaintiffs  claim  under  Smyth,  the  grantee  of  the 
right  of  way  ;  the  defendant  claims  under  Walker,  the 
grantor. 

It  is  the  common  case  of  both  parties  that,  at  the 
date  of  the  release  of  1839,  there  was  no  fence  existing 
between  the  land  conveyed  to  Smyth  and  the  land  re- 
tained by  Walker. 

When  this  action  was  begun  in  the  year  1888,  and 
when  the  trial  took  place,  the  condition  of  the  proper- 
ties was  as  follows  :  They  were  intersected  by  several 
public  roads  ;  first,  beginning  towards  the  south  by  the 
Lower  Heidelberg  Boad,  running  in  a  general  east  and 
west  direction  along  the  line  of  the  way  reserved  by  the 
release  of  1839  ;  next,  by  the  Melbourne  and  Heidelberg 
Bail  way,  running  from  S.W.  to  N.E.;  next,  by  the  upper 
Heidelberg  Boad,  having  a  general  direction  of  S.W.  to 
N.i;.;  and,  lastly,  by  a  road  to  Eltham  with  a  somewhat 
more  northerly  trend  ;  the  northern  boundary  of  the  plot 
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was  then  skirted   bj  a  public  road  known  as  Banksia 
Road. 

Except  where  these  public  roads  intervened  the  whole 
Kestem  side  of  the  plaintiffs'  land  was  divided  from  the 
defendant's  land  by  an  ancient  wooden  fence,  which  was 
shown  to  have  been  there  as  long  ago  as  the  year  1S42, 
which  extended  frcHn  the  Yarra  Yarra  river  to  the  north- 
west comer  of  the  land  in  Banksia  Road.  Along  this 
western  fence  from  the  Yarra  Yarra  river  northward  tti 
the  Lower  Heidelberg  Road  there  was  no  visible  track, 
nor  was  any  user  of  a  road  there  shown,  except  upon 
one  occasion  when  the  plaintiffs-  predecessor  was  doing 
[*166]  repairs  to  the  fence  ;  but  at  the  nortn-west  comer 
of  the  defendant's  land  in  the  Lower  Heidelbei^  Boad 
there  was  a  gate  which,  so  far  as  appears,  was  ordinarily 
left  open.  From  the  Lower  Heidelberg  Road  north- 
ward, as  far  as  the  Eltham  Boad,  along  the  eastern  side 
of  the  defendant's  land,  and  by  the  side  of  the  ancient 
fence,  there  was  a  road  which  appears  to  have  been  in 
existence  as  far  back  as  the  evidence  goes,  and  to  have 
been  used  as  a  private  road  by  the  plaintiffs  and  their 
predecessors.  From  the  Eltham  Boad  northward  to 
Banksia  Boad  no  track  existed  :  no  gates  are  shown  to 
have  been  inserted  in  the  fences,  which  were  wtjod^n 
ones,  and  no  user  is  shown. 

The  right  of  the  plaintiffs  to  use  the  private  road 
between  the  Lower  Heidelberg  Boad  and  the  Eltham 
Boad  is  not  in  question  ;  the  dispute  relates  to  rights 
of  way  claimed  over  the  pieces  of  land  respectively  south 
and  north  of  this  private  way.  and  in  direct  continua- 
tion of  it 

It  was  in  the  first  place  contended  that  the  true 
western  boundary  of  the  land  conveyed  to  Smyth  in 
1839  was  different  from  the  existing  line  of  fence:  that 
the  real  line  of  division  began  on  the  north-west  comer, 
at  a  point  to  -the  west  of  the  end  of  tli<*  'MtnM  fence, 
and  terminated  at  the  south-west  eoTBer  on  the  river  at 
a  point  considerably  east  of  the  southern  ♦-nd  of  the 
existing  fence,  from  which  it  was  contend*-d  that  Um* 
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way  claimed    was    essentially  different  from    the    way 
granted. 

But  it  is  to  be  observed  that  the  existing  fence  has 
been  in  its  present  situation  for  upwards  of  forty  years  ; 
that  no  legal  origin  can  be  shown  to  this  tence,  except 
the  boundary  drawn  by  the  release  of  1839  ;  that  in  like 
manner  the  private  road  between  the  Lower  Heidelberg 
and  the  Eltham  public  roads  runs  along  the  side  of  this 
wooden  fence  ;  that  no  legal  origin  can  be  shown  to  this 
road,  except  the  grant  of  a  right  of  way  contained  in  the 
same  deed,  and  that  the  possession  and  enjoyment  of 
the  lands  of  the  plaintiffs  and  defendants  are,  at  the 
present  time,  and  have  probably  since  1839,  or  very  soon 
after,  been  determined  and  regulated  by  the  existing 
fence.  In  such  circumstances  there  arises,  in  the  judg- 
ment of  their  Lordships,  a  very  cogent  presumption  in 
favour  of  the  existing  fence  being  on  the  line  [•167J  in- 
tended and  expressed  by  the  deed  of  conveyance  by  the 
predecessors  in  title  of  the  defendant  to  the  predeces- 
sors in  title  of  the  plaintiffs — a  presumption  not  to  be 
displaced,  if  at  all,  unless  by  the  most  conclusive  evid- 
ence of  error  in  the  actual  position  of  the  fence.  In  the 
present  case  their  Lordships  are  not  convinced  that 
there  is  any  such  error  ;  the  eastern  fence,  as  it  actually 
existed,  is  stated  in  the  evidence  to  have  been  **  a  little 
wavy  "  in  its  course,  but  in  the  plan  which  is  set  for- 
ward as  demonstrating  the  error  it  is  a  straight  line  ; 
the  deed  of  1839  describes  the  eastern  boundary  as 
running  132  chains  in  a  northerly  direction,  the  plan 
above  mentioned  draws  it  northwards  180.01  chains.  In 
the  deed  the  northern  boundary  is  described  as  bearing 
west — language  which  does  not  necessitate  its  being 
drawn  due  west.  In  the  plan  used  to  demonstrate  the 
error,  a  distance  of  twenty-nine  chains  on  a  somewhat 
arched  line  is  measured  from  a  point  near  the  south- 
eastern comer  of  the  plot  to  ascertain  the  western 
boundary  on  the  Yarra  Yarra  river,  and  there  is  nothing 
which  appears  to  justify  this  particular  method  of 
measurement.  Lastly,  it  is  not  shown  whether  the  plot 
bounded  by  the  line  now  put  forward  as  the  true  one 
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has  precisely  the  same  limits  on  the  Yarra  Yarra  rlTer 
as  are  indicated  on  the  original  release,  nor  whether  it 
includes  the  3744  acres  mentioned  in  the  release  of  1839, 
or  more  or  less  than  that  qaantity.  In  their  Lordships' 
opinion  the  presnmption  that  the  existing  fence  is  the 
true  boundary  of  the  properties,  according  to  the  rights 
of  the  parties  as  ascertained  by  the  release  of  1839,  is 
not  rebutted,  and  consequently  they  are  of  opinion  that 
the  way  claimed  by  the  plaintifTs  is  along  the  strip  of 
land  subjected  to  the  easement  by  that  deed. 

It  has,  in  the  next  place,  been  contended  at  the  bar, 
that  the  right  of  way  has  been  abandoned.    This  is  a 
question  of  intention  to  be  decided   upon   the   facts  of 
each  particular  case,  as  was  expressly  laid  down  in  the 
case  of  Crossley  &    Sons  v.    Lightowler.*      There    can 
be  no  question  of  the  abandonment  of  the  entire  right 
of  way  granted  in  1839,  because  an  important  part  of 
it  has  been  and  is  used  by  the  plaintiffs  without  disturb- 
ance ;   the  only  question  can  be,  whether  the  northern 
and  southern  [•168]  continuations  of  that  road  have  been 
abandoned  .    Now,  the  only  facts  which  can  be  relied 
on  by  the  defendant  in  the  present  case  are  the  absence 
of  user  of  the  northern  part  of  the  way  ;  the  absence  of 
gates  in  the  fences  of  that  part  of  the  land  ;  the  absence 
of  user  of  the  southern  right  of  way  by  the  plaintiffs  and 
their  predecessors,  except  on  one  occasion  in  1872,  when 
it  appears  that    materials  for  the   repair  of   the  fence 
were  carted  under  the  direction  of  the  agent  of  Steven- 
son, a  predecessor  of  the  plaintiffs,  through  the  gate  in 
the  Lower  Heidelberg  Boad,  and  down  the  west  side  of 
the  fence  ;  and  the  user  by  the  defendant  and  his  pre- 
decessors, for  farm  purposes,  of  the  portions  of  the  land 
over  which  the  roads  in  question  would  pass.    But  these 
facts  are,  in  their  Lordships'  judgment,  insufficient  to 
show  any  intention  to  abandon  the  right  of  way.  It  does 
not  appear  that  occupants  of  the  plaintiff's  land  have 
ever  had  any  occasion  to  use  the  northern  part  of  the 
way,  or  the  southern  part,  except  once,  and  then  they 
did  so  use  it  ;  and  to  have  required  gates  to  be  inserted 
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in  the  wooden  fence  at  Banksia  Road  and  the  road  to 
Eltham,  when  the  way  was  not  wanted  for  use,  would 
have  been  an  unreasonable  act,  the  omission  of  which 
cannot  be  construed  as  the  expression  of  an  intention 
to  abandon  the  right  of  way.  Nor  is  the  occupation  for 
agricultural  purposes  of  the  strips  of  land  subject  to 
the  easement,  when  the  easement  was  not  wanted,  in 
the  opinion  of  their  Lordships,  a  conclusive  circum- 
stance. It  is  worthy  of  notice,  in  reference  to  this  ques- 
tion of  oliundonment,  that  ever  since  the  year  1S75  +he 
plfiintiffs  have  distinctly  asserted  tlieir  right  to  the  way 
which  they  now  claim,  and  if  in  the  earlier  period  there 
is  no  evidence  of  such  assertion,  it  must  not  be  forgotten 
that  it  is  one  thing  not  to  assert  an  intention  to  use  a 
way  and  another  thing  to  assert  an  intention  to  aban 
don  it. 

Lastly,  a  contention  was  raised  by  the  defendant, 
based  upon  the  provisions  of  the  Transfer  of  Land  Sta- 
tute. On  the  27th  of  March,  1886,  two  certificates  of  title 
under  that  statute  were  issued  to  the  defendant  in  re- 
spect of  portions  of  his  land  in  question,  and  contained 
no  notice  of  any  right  of  way  over  any  part  of  this  land. 
On  the  5th  of  June,  1888,  two  certificates  of  title  were 
isued  to  the  plaintiffs,  which  stated  their  right  [•169] 
over  the  private  road  between  the  Lower  Heidelberj^ 
and  Eltham  Roads,  but  were  silent  as  to  any  rights  of 
way  to  the  north  and  south  of  this  private  road.  It  is 
contended  that  the  legal  effect  of  these  certificates  was 
to  extinguish  the  plaintiffs'  right  of  way,  if  it  ever  ex- 
isted. This  contention  is,  in  their  Lordships'  judgment, 
untenable.  The  49th  section  of  the  Transfer  of  Land 
Statute  provides  that  land  included  in  any  certificate 
of  title  shall  be  deemed  to  be  subject  to  any  easement 
subsisting  over  it.  The  subsequent  legislation  on  the 
subject  has  not,  in  their  Lordships'  judgment,  inter- 
fered with  this  provision.  The  Amending  Act,  No.  610, 
by  section  2,  makes  a  certificate  of  title,  which  certifies 
that  the  person  named  therein  is  entitled  to  an  ease- 
ment, conclusive  evidence  that  he  is  so  entitled  ;  but  it 
does  not  make  such  certificate  the  onlv  evidence  admis- 
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sible.  The  4l8t  section  of  the  subsequent  amendincr 
Act,  No.  872,  requires  the  registrar  to  specify  upon  the 
certificate  as  an  incumbrance  affecting  the  land  in- 
cluded in  it  any  subsisting  easement  affecting  the 
same  which  shall  appear  to  have  been  created  by  deed 
or  writing  ;  but  their  Lordships  agree  with  the  judg- 
ment of  the  full  Court  of  Victoria,  that  **the  omis9ion 
by  the  registrar  to  enter  the  easement  as  an  incumbr- 
ance on  the  certificate  of  the  servient  tenement  under 
this  provision,  would  not  relieve  the  servient  tenement 
of  its  liability."  In  like  manner  the  omission  of  the 
registrar  to  state  on  the  certificates  granted  to  the 
plaintiffs  the  existence  of  the  rights  of  way  they  claim 
is  no  bar  to  that  claim. 

These  observations  dispose  of  all  the  points  pre- 
sented to  their  Lordships  at  the  bar,  and  for  the 
reasons  given  they  will  humbly  advise  Her  Majesty  that 
this  appeal  be  dismissed  with  costs. 

Solicitors   for  appellant  : — Crawford   &   Cheater. 
Sclicitor  for  renpontlents  :  —  J.  Har'.cotjd. 


Privy  Council,*  1890.]  [L.  R  15  A.  C.  195. 

MANNING  Appellant 

AND 

THE  COMMISSIONER  OF  TITLES,  Respondent, 

On  appeal  from  the  Supreme  Coart  of  Western  Aus- 
tralia. 

Law  of  WeUeni  Australia ^TrafutjW  of  Laml  Act,  1874, «.  19,  21, 
120 — Absence  of  Caveat — Power  of  Commistiomr  to  refuse 
Begistration. 

Held— That  according:  to  the  true  construction  of  Seca.  19  and  21 
of  the  Transfer  of  Land  Act,  1S74,  the  commissioner  is  not  bound 
to  refldster  title  merely  by  reason  of  the  issue  of  the  prescribed 
notices  and  the  non-appearance  of  a  caveat.  Such  notices  may 
produce  information,  and  the  commissioner,  in  consequence  thereof 

'  Present :— Lord  Watson.  Lord  Hobhouse,  Lord  Macnaghten, 
Lord  Morris,  and  Sir  Barnes  Peacock. 
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or    of    reconstderation,    has    a    discretion    to    refuse    to    register ; 
subject  to  the  opinion  of  the  Supreme  Court  under  Sec.  120. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Dec. 
16,  1887),  on  a  case  stated  by  the  respondent  under  sec- 
tion 12  of  the  Transfer  of  Land  Act,  1874,  for  the  opin- 
ion of  the  Supreme  Court. 

[*196.]  The  facts,  the  special  case,  and  the  material 
sections  of  the  Act  are  stated  in  the  judgment  of  their 
Lordships. 

The  question  for  decision  in  the  appeal  was, 
whether  the  respondent  had  power  under  the  Act  of 
1874,  after  he  has  intimated  to  an  applicant  for  regis- 
tration under  that  Act  that  his  title  is  fairly  made  out 
and  after  the  advertisements  required  by  the  Act  have 
been  issued,  and  when  no  caveat  forbidding  registra- 
tion has  been  lodged,  to  reject  the  application  and 
refuse  registration. 

The  acting  Chief  Justice  decided  that  he  could  ; 
Stone,  J.,  that  he  could  not.  The  judgment  was  in 
accordance  with  the  opinion  of  the  former. 

That  opinion  was,  so  far  as  is  material,  that  if  the 
application  of  the  applicant  to  be  registered  as  the 
owner  should  be  conceded,  it  must  be  conceded  on  a 
very  rigid  and.  Indeed,  strained  construction  of  section 
12  ;  that  to  place  the  Court  in  a  position  to  do  justici* 
between  all  parties  every  particle  of  documentary 
evidence  in  possession  of  the  respondent  or  the  appel- 
lant should  be  produced  to  the  Court,  and  that  the  ease 
should  be  stated  not  merely  under  section  12,  but  under 
section  120  ;  that  if  the  appellant's  application  were 
bon^  fide,  documentary  evidence  would  be  produced 
to  support  it  ;  if  it  were  malA  fide,  then  so  much  the 
greater  would  be  the  necessity  for  such  production,  and 
the  injury  done  to  the  real  owner  by  admitting  the 
appellant's  claim  would  be  all  the  more  deplorable  if 
the  Supreme  Court  should  allow  itself  to  be  the  instru- 
ment of  such  injury  ;  that  the  facts,  real  or  supposed, 
which  had  induced  the  respondent  to  stay  his  hand  in 
issuing  the  certificate  of  title,  would  be  available  in  his 
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hands  for  the  cancellation  of  the  certificate  the  moment 
after  it  had  issued,  and  should,  therefore,  be  available 
for  the  same  purpose  before  it  had  issued — that  the  Act 
was  a  weapon  of  defence,  not  of  offence,  and  must  not 
by  an  adherence  to  the  words  and  rejection  of  its  sub- 
stance be  used  to  deprive  a  proprietor  of  his  rights, 
and  that  the  appellant  had  not  made  out  his  case. 

Stone,  J.,  on  the  other  hand,  was  of  opinion  that  the 
respondent  had  done  all  he  was  required  to  do  ;  that 
the  Statute  gave  him  no  power  to  rescind  his  direction 
and  reject  a  title  after  having  once  approved  of  it ; 
that  the  19th  and  21st  sections  of  the  Act  [•187]  were 
imperative  on  the  registrar  to  register,  unless  a  caveat 
was  lodged  ;  that  it  was  of  the  utmost  importance,  as 
the  Statute  then  stood,  that  the  commissioner  should 
not  give  directions  for  the  notices  to  be  advertised  until 
he  had  perfectly  satisfied  himself  as  to  the  state  of  the 
applicant's  title  ;  that  after  such  action  he  had,  in  fact, 
judicially  decided  in  favour  of  the  title,  and  could  not 
recall  that  decision,  except  upon  the  ground  that  it  was* 
obtained  by  fraud,  and  he  was  inclined  to  doubt 
whether,  even  upon  that  ground,  he  could  alter  his 
decision. 

Rowlands,  Q.C.,  and  Cowell,  for  the  appellant,  con 
tended  that  the  commissioner's  power  to  reject  an 
application  and  refuse  registration  can  only  be  exercised 
in  the  first  instance.  After  he  has  ruled  that  the  ap- 
plicant's title  is  prima  facie  a  good  one,  and  has 
directed  the  publication  of  notices,  an  adverse  decision 
upon  the  applicant's  title  can  only  be  come  to  by  the 
Court  on  a  contestation  duly  raised  by  a  caveator  en- 
tering  an  opposition  as  a  responsible  litigant.  Failmg 
a  caveat,  the  order,  which  originally  has  the  effect  of  an 
order  nisi,  becomes  an  absolute  Irder,  which  can  on^j, 
be  set  aside  on  a  suflBcient  case  ^^^^^^^^^^/^^f  "^^^^^^ 
faction  of  the  Court.  The  case  was  J^ought  on  by  con 
aent  under  section  12,  and  raised  the  question  of  tte 
power  of  the  commissioner  to  act  as  stated  in  the 
Sal  ca^.  The  act  was  examined  to  shew  that  it 
Ts  tie^ention  of  the  Legislature  that  as  soon  as  a 
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prima  facie  case  of  title  by  adverse  possession  was 
made  out,  the  procedure  prescribed  for  disputing  it  was 
by  litigation  in  open  Court,  founded  on  a  caveat  or 
direct  application,  under  which  the  Court  could  exer- 
cise its  jurisdiction,  and  hear  and  determine  the  ques- 
tion as  a  matter  in  litigation  before  It  The  commis- 
sioner could  not  by  entertaining  applications  and 
listening  to  information  or  evidence  behind  the  back  of 
the  original  applicant,  make  an  order  in  prejudice  of 
his  prima  facie  title,  on  the  face  of  which  he  had  in- 
curred the  expense  of  publication  and  other  costs 
imposed  by  the  Act. 

Rigl>y>  Q'^'i  and  J.  B.  Wood,  for  the  respondent,  con- 
tended that  he  had  never  finally  declared  his  approval 
of  the  appellant's  title.  There  was  nothing  in  the  Act 
to  require  him  finally  to  [*19S]  approve  the  title  before 
directing  advertisements  and  notices  to  be  published. 
Such  publication  is  no  evidence  of  the  title  having  been 
approved.  There  was  nothing  in  the  Act  to  deprive 
the  commissioner  of  the  power  and  duty  given  or  im- 
plied by  the  Act  to  make  investigation  at  any  time 
before  final  order  of  registration.  The  provision  in  the 
Act  for  the  lodging  of  a  caveat  by  the  registrar  is 
directory  only.  It  is  mere  machinery,  and  does  not  pre- 
vent the  commissioner  from  otherwise  forbidding  the 
registration  of  a  title  not  established  to  his  satisfaction. 
The  appellant  had  not  made  out  his  title  to  the  satis- 
faction of  the  vespondent,  and  no  information  was  given 
by  the  special  case  as  to  what  his  title  was.  Accord- 
ingly, he  had  not  made  out  his  claim  to  be  registered 
under  the  Act. 

Rowlands,  Q.C.,  replied. 

Tlie  judgment  of  tlieir  Lordships  was  delivered  by 

LOUD  HOBHOUSE  :— 

The  appellant  claims  that  her  predecessor  in  title,  L. 
A.  Manning,  was  in  a  position  which  entitled  him  to  call 
upon  the  respondent  to  register  his  title  under  the 
Transfer  of  Land  Act  1874.  The  respondent  denies  that, 
and  on  a  special  case  stated  by  him  under  Sec.  12  of  the 
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Act  for  the  opinion  of  tlie  Supreme  Court,  judgment  ha8 
been  i^ren  in  his  farour.  The  Court,  consisting  of  two 
jndges,  was  divided  in  opinion,  and  the  judgment  is  in 
accordance  with  the  opinion  of  the  Chief  Justice. 

The  question  turns  on  the  consti-nction  of  the  10th 
and  2l8t  sections  of  the  Act,  which  it  will  be  convenient 
here  to  set  out: — 

**  19.  If  it  shall  appear  to  the  commissioner  that  anv 
such  transaction  as  aforesaid  has  been  registered,  and 
that  all  encumbrances  affecting  the  land  (excepting  such 
as  are  hereinafter  mentioned  as  not  requiring  special  noti- 
fication) have  been  released,  or  that  the  owners  thereof 
have  consented  to  the  application,  or  that  an  encum- 
brance mot  being  a  mortgage,  the  owners  whereof 
shall  not  have  consented  to  the  application)  may  be 
specified  in  the  certificate  of  title,  and  continue  out- 
standing,  the  commissioner  shall   direct  notice  of  th«* 


application  to  be  [•IIVJ]  advertised  once  at  least,  in  one 
newspaper  published  in  the  city  of  Perth,  or  circulating 
in  the  neighborhood  of  the  land,  and  to  be  served  on  any 
persons  named  by  him,  and  shall  appoint  a  time,  not 
less  than  fourteen  days,  nor  more  than  twelve  months 
from  such  notice,  or  from  the  advertisement,  or  the  firs*: 
of  such  advertisements,  if  more  than  one,  on  or  after  the 
expiration  of  which  the  registrar  shall,  unless  a  caveat 
shall  be  served  forbidding  the  same,  bring  the  land  under 
the  operation  of  this  Act. 

-21.  If  before  the  expiration  of  the  time  limited  in 
the  notice  aforesaid  for  lodging  a  caveat  the  registrar 
shall  not  have  received  a  caveat  forbidding  the  bringing 
of  the  land  in  question  under  the  operation  of  the  Act, 
he  shall  bring  such  land  under  this  Act  by  registering 
in  the  name  of  the  apj^licant,  or  in  the  name  of  such 
person  as  may  have  been  directed  in  that  behalf,  a  cer- 
tificate of  title  to  such  land  in  the  form  in  the  second 
schedule  hereto.'' 

The  material  facts  are  as  follows:  Manning  having 
applied  on  the  25th  of  July,  1887,  to  be  registered  as 
the  proprietor  of  a  certain  location  by  virtue  of  posses- 
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sion,  the  commissioner  made  requisitions  on  his  title 
which  were  answered  by  his  solicitors.  On  the  8th  of 
August  the  commissioner  stated  that  he  considered  the 
title  fairly  made  out,  and  that  he  should  advertise.  He 
advertised  according  to  8ec.  19,  and  fixed  the  29th  of 
October  as  ^he  last  day -f or  entering  caveats.  No  caveat 
was  entered;  but  in  the  language  of  the  special  case, 
**  on  the  24th  of  October  the  commissioner  forwarded  to 
the  solicitors  for  the  applicant  a  declaration  and  cer- 
tain depositions  on  oath  which  he  had  taken  without* 
notice  to  the^applicant,  and  which  tended  to  throw  doubt 
on  the  applicant's  possession." 

On  the  28th  of  October  the  commissioner  formally 
notified  to  the  solicitors  that  the  application  was  re- 
jected. The  course  then  taken  by  the  solicitors  and  the 
commissioner  is  thus  stated  in  the  special  case. 

**7.  The  applicant's  solicitors  consider  the  rejection 
is  beyond  the  power  of  the  commissioner,  and  contend 
that  the  commissioner  having  once  expressed  himself 
satisfied  with  the  title  as  proved  by  the  applicant,  and 
having  advertised  under  Sees.  19  and  20  of  [•200]  the 
Act,  and  no  caveat  having  been  entered,  his  power  to 
reject  is  gone,  and  it  is  imperative  upon  the  registrar, 
under  Sec.  21  and  the  general  scope  of  the  Act,  to  bring 
the  land  under  the  Act  by  registering  the  same  in  the 
name  of  the  applicant. 

"  8.  A  formal  application  to  the  registrar  to  perform 
his  duty  in  this  respect  has  been  made,  but  he,  relying 
upon  the  fact  '  that  the  application  had  been  rejected  by 
the  commissioner,  who  was  not  prepared  to  sign  a  cer- 
tificate of  title,'  refused  to  register." 

Upon  these  facts  the  commissioner  stated  the  special 
case,  in  which  Manning's  solicitors  concurred,  and  which 
was  heard  with  the  result  above  mentioned.  Nothing 
was  stated  to  show  the  nature  of  Manning's  title  excejit 
that  it  rested  on  possession,  or  the  nature  of  the  evi- 
dence against  it  except  that  it  brought  the  allegation  of 
possession  into  doubt.  The  next  question  raised  by  the 
ease,  and  argued  in  the  Supreme  Court  and  here,  is 
whether  on  the  8th  of  August,  1887,  the  commissioner 
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and  the  registrar  became  mere  machines  for  registration 
in  case  no  caveat  should  be  lodged. 

It  must  be  admitted  that  the  strict  literal  construc- 
tion of  the  sections  above  set  forth  is  in  favour  of  thcr 
appellant's  view.  But  the  whole  purview  of  the  Act 
must  be  looked  at  We  find  that  the  commissioner  is 
to  be  a  lawyer  of  seven  years'  standing  and  practice, 
and  that,  amongst  other  things,  he  is  to  investigate  ap- 
plications for  bringing  the  land  under  the  provisions  of 
the  Act  And  it  is  very  important  to  see  what  is  the 
language  of  the  Act  with  regard  to  the  applications 
which  tbe  commissioner  is  expected  to  investigate. 

Sec.  17  says  that  land  alienated  in  fee  by  the  Crown 
before  the  Act  may  be  brought  under  the  operation  of 
the  Act  by  an  application  made  by,  among  other  per- 
sons, the  person  claiming  to  be  owner  of  the  fee  simple 
either  at  law  or  in  equity.  Sec.  18  says  that  the  regis- 
trar shall  submit  the  application  to  the  commissioner 
for  his  direction.  Th'.*n  Sees.  18  and  19  go  on  to  deal 
with  j)ropertie8  which  are  found  differently  circuni- 
slanciHl. 

If  the  commissioner  finds  that  no  transaction  affect- 
ing the  land  has  been  registered  under  any  general  Act, 
Sec.  is  says  that:  "he  shall  direct  the  registrar  to  bring 
tbe  land  under  the  [^201]  operation  of  this  Act  by  re- 
gistering a  certificate  of  title."  According  to  the  literal 
force  of  Sees.  17  and  18,  any  person  may  appear  claim- 
ing to  be  the  owner  of  land  alienated  in  fee  by 
tbe  Crown,  and  if  there  has  been  no  previous  registra- 
tion the  commissioner  has  absolutely  nothing  to  do. but 
to  direct  the  registrar  to  enter  a  certificate  of  title.  It 
is  felt  by  all  that  such  a  conclusion  is  irrational,  and  the 
appellant's  counsel  do  not  contend  for  it.  They  admit 
that  the  commissioner  must  have  some  power  of  in- 
quiry, and  some  discretion  to  accept  or  reject  an  applica- 
tion. But  they  cannot  point  to  any  words  of  the  Act 
which  expressly  confer  those  powers  upon  him. 

As  regards  Sec.  18,  then,  it  is  not  disputed  that  the 
commissioner  is  an  official  bound  to  exercise  his  intel- 
liarence,  and  not  a  mere  uiacliine,  as  the  literal  force  of 
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the  words  would  make  him.  Now  when  we  have  onre 
reached  the  coneluBion  that  such  a  meaning  must  he 
read  into  See*.  IS,  we  cannot  refuse  to  read  it  into  Sec. 
19,  and  then  it  is  for  those  who  insist  on  his  mechanical 
action  to  show  at  wliat  point  his  discretion  ceases  and 
his  obligation  to  follow  a  rigid  rule  begins. 

It  is  not  contended  that  the  Act  anywhere  defines 
this  point,  or  that  it  orders  the  commissioner  to  sign 
a  certificate  of  title  except  so  far  as  such  an  order  may 
he  implied  by  the  direction  to  the  registrar  in  Sec.  21. 
The  appellant's  counsel  contend  that  in  a  case  falling 
within  Sec.  19,  the  discretion  of  the  commissioner  is  at 
an  end  when  he  has  decided  to  advertise  and  serve  no- 
tices. By  that  time,  they  argue,  he  must  be  taken  to 
have  completed  his  investigations,  and,  in  fact,  in  this 
case  he  did  intimate  to  the  applicant's  solicitors  that  the 
title  had  been  fairly  made  out.  But  it  appears  to  their 
Lordships  that  the  investigations  cannot  be  complete 
until  it  is  seen  what  the  notices  produce.  They  may  not 
necessarily  produce  caveats,  for  those  can  only  be 
lodged  by  persons  making  claims  on  their  own  behalf^ 
but  that  may  produce  information  showing  that  regis- 
tration of  the  applicant  would  not  be  right.  If  a  certi- 
ficate of  title  is  issued  in  error,  the  commissioner  may, 
under  Sec.  117,  take  steps  to  cancel  it.  Supposing  then, 
that  before  certificate,  the  commissioner  finds,  either 
from  fresh  information  or  on  reconsideration,  that  he  is 
in  error,  what  is  he  to  do  ?  The  [^202]  appellant's  coun- 
sel contend  that,  if  he  has  issued  notices  and  there  is  no 
caveat,  he  must  give  the  certificate  and  then  take  steps 
to  cancel  it.  It  seems  to  their  Lordships  that  such  a 
course  is  not  rational  and  is  not  obligatory  under  the 
Act,  but  that  the  proper  course  in  such  a  case  is  to 
refuse  the  certificate. 

The  applicant  is  not  without  remedy  in  such  a  case. 
If  the  commissioner  exercises  his  discretion  wrongfully 
or  erroneously,  the  applicant  may,  under  Sec*.  120, 
first  require  him  to  set  forth  his  reasons,  and  then  sum- 
mon him  before  the  Supreme  Court  to  maintain  his  case. 
In  that  proceeding  the  whole  substance  of  the  case  may 
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be  thoroughly  examined.  Here  the  applicant  has  not 
chosen  to  take  that  course,  but  has  preferred  to  insist 
that  the  commissioner  is  bound,  by  the  issue  of  notices 
on  the  8th  of  October,  and  by  the  non-appearance  of  any 
caveat,  to  register  the  claim  of  title.  As  the  applicant 
fails  in  that  contention,  this  appeal  must  be  dismissed 
and  with  costs. 

Their  Lordships  will  humbly  advise  Her  Majesty  in 
accordance  with  this  opinion. 

Solicitor  for  appellant  :— W.  H.  Herbert 
Solicitors  for  respondent :— Sotton  k,  Ommanej. 


Privy  Council  ♦  1883.]  [L  R  8  A.  C.  314. 

THOMAS  EDWARD  McELLlSTER  axd  othebh, 

.  ^,^  Defendants, 

AND 

WILLIAM  BIGGS  and  others,     PhuntiflEs. 

On  appeal  from  the  Supreme  Coort  of  South  Australia. 

South  Australian  Act  22  of  1861.  $.  28 — i'nrrff (stored  Deed  matj 
pass  an  KquitabU  ri^ht, 

Althou;;h  an  unregistered  deed  ia  not  elFectaal  to  pasn  any 
interest  in  land  under  Sec.  39  of  Act  22  of  1861,  jet  It  ia  effectaal 
to  pass  an  equitable  right  to  set  aside  a  certificate  of  title  relatinf: 
thereto  which  haa  been  obtained  bj  fraud. 

Appeal  from  an  order  of  the  Supreme  Court  (Julv 
27,  1880)  dismissing  an  appeal  from  Gwynne,  J.,  Prim- 
ary Judge  in  Equity  (Dec  10,  1879).  The  facts  of  the 
case  appear  in  the  judgment  of  their  Lordships.  EL 
Matthews,  Q.C.,  and  Strangways,  for  the  appellants. 
DaTey,  Q.C.,  and  Hull,  for  the  respondents,  were  not 
called  on. 

The  judgment  of  their  Lordships  was  delivered  by: 
SIB  BARNES  PEACOCK  :— 

This  is  an  appeal  from  a  decree  of  the  Supreme  Court 
of  South  Australia  which  affirmed  the  decree  of  the 

•Prewnt  .-—Lord  Blackburn,  Sir  Barnes  Peacock,  Sir  Robert  P 
0>>Uer.  Sir  Richard  Couch,  and  Sir  Arthur  Hobhonae. 
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Primar}'  Judge  of  the  same  Court,  in  Equity,  in  a  sait 
in  which  William  Biggs  and  others  were  the  plaintiffs 
and  Thomas  Edward  McEUister  and  others  were  the 
defendants.  The  decree  of  the  first  Court  was  that  Ed- 
ward McEUister,  under  whom  the  defendants  claim,  not 
as  purchasers  or  for  valuable  consideration,  became 
registered  [•315]  proprietor  of  the  allotment  No.  23, 
through  fraud  within  the  meaning  of  the  Real  Property 
Act,  1861,  and  that  the  certificates  of  the  title  registered 
in  respect  of  that  lot  "  were  and  are  fraudulent  and  void 
as  against  George  Guthrie  and  those  claiming  under 
him,  and  ought  to  be  cancelled  so  far  as  regards  the 
said  allotment,  except  McKew's  piece  in  the  pleadings 
mentioned.'- 

The  Primary  Judge  also  decreed  that  the  plaintiffs 
were  entitled  to  the  said  allotment  No.  23,  except  Mc- 
Kew's  piece,  and  that  "The  certificates  of  title  be  de- 
livered up  to  be  cancelled  and  be  cancelled  accordingly; 
that  the  registration  and  entry  in  the  said  register  book 
of  the  said  transfer  of  the  said  allotment  from  Thomas 
Greaves  Waterhouse  and  George  Turline,  in  the  plead- 
ings mentioned,  to  the  defendants,  Thomas  Edward  Mc- 
EUister, Robert  McEUister,  and  Susan  Mary  Gleeson,  be 
cancelled;  that  the  Registrar-General  of  the  said  pro- 
vince cancel  the  said  certificates  of  title  and  each  of 
them,  and  the  said  registration  and  entry  of  the  said 
transfer  in  the  said  register  book;  that  the  defendants 
be  restrained  by  the  order  or  injunction  of  this  honorable 
Court  from  transferring,  mortgaging,  charging,  encum- 
bering, or  otherwise  dealing  with,  or  joining  or  con- 
curring in  transferring,  mortgaging,  charging,  encumber- 
ing, or  otherwise  dealing  with,  the  said  allotment  No. 
23,  except  McKew's  piece  or  any  part  thereof." 

Both  the  lower  Courts  have  delivered  very  clear  and 
elaborate  judgments,  and  it  is  unnecessary  for  their 
Lordships  to  reiterate  the  facts  which  are  stated  by  the 
judges  of  those  Courts.  They  have  found  that  Edward 
McEUister  obtained  the  certificate  of  title  as  to  lot  23, 
except  as  regards  McKew's  piece,  by  fraud.  There  are 
concurrent  judgments  upon  that  point,  and  their  Lord- 
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think  that  those  judgments  were  warranted  by 
the  evidence.  Guthrie  obtained  a  judgment  in  eject- 
ment against  McEllister.  Sec.  137  of  the  Colonial  Act 
22  of  1861,  enacts  that  "  upon  the  recovery  of  any  land, 
estate  or  interest,  by  any  proceeding  at  law  or  in  equity 
from  the  person  registered  as  proprietor  thereof,  it  shah 
be  lawful  for  the  court  or  judge,  in  any  case  in  which 
the  proceeding  is  not  hereinbefore  expressly  barred,  to 
direct  the  Registrar-General  to  cancel  any  certificate  of 
title  or  other  [•SIG]  instrument  or  any  entry  or  memor- 
ial in  the  register  book  relating  to  such  land,  and  to 
substitute  such  certificate  of  title  or  entry  as  the  cir- 
cumstances of  the  case  may  require;  and  the  Registrar- 
General  shall  give  effect  to  such  order."  The  First  Court, 
as  already  stated,  upon  the  recovery  in  ejectment,  or- 
dered the  certificate  of  title  to  McEllister  as  to  lot  No. 
23,  with  the  exception  of  McKew's  piece,  to  be  cancelled. 

It  was  contended  on  the  part  of  the  appellants  that 
the  deeds  under  which  the  plaintiffs  derived  title  from 
Guthrie,  not  having  been  registered  in  pursuance  of  Sec. 
39  of  the  Act  to  which  allusion  has  already  been  made, 
passed  no  interest  in  the  lands.  That  section  enacts 
that  "  no  instrument  shall  be  effectual  to  pass  any  estate 
or  interest  in  any  land  under  the  provisions  of  this  Act, 
or  to  render  such  land  liable  as  security  for  the  payment 
of  money,  but  upon  the  registration  of  any  instrument 
in  manner  hereinbefore  prescribed  the  estate  or  interest 
specified  in  such  instrument  shall  pass."  Their  Lord- 
ships are  of  opinion  that  although  the  deed  did  not 
pass  an  interest  in  the  land,  still  they  passed  to  the 
plaintiffs  the  equitable  right  which  Guthrie  had  to 
set  aside  the  certificate  of  title  to  McEllister  upon  the 
ground  of  fraud.  By  Sec.  114  it  w  as  provided  that  "  Ex- 
cept in  the  case  of  fraud,  no  person  contracting  or  deal- 
ing with  or  taking  or  proposing  to  take  a  transfer  from 
the  registered  proprietor  of  any  registered  estate  or 
interest  shall  be  required  or  in  any  manner  concerned 
to  enquire  or  ascertain  the  circumstances  in  or  the  con- 
sideration for  which  such  registered  owner,  or  any  pre- 
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vious  retjistered  owner  of  the  estate  or  interest  in  qnes 
tion,  is  or  was  registered/'  But  the  case  of  fraud  is  ex- 
cepted, aud  fraud  has  been  found  by  both  the  courts 
upon  the  evidence  before  them.  Then  it  was  contended 
that  the  plaintiffs  did  not  come  under  clause  4  of  Sec. 
124.  That  clause  enacts  that  "  no  action  of  ejectment  or 
other  action  for  the  recovery  of  any  land  shall  lie  or  be 
sustained  against  the  registered  proprietor  under  the 
provisions  of  this  Act  for  the  estate  or  interest  in  re- 
spect to  which  he  is  so  registered,  except  in  any  of  the 
following  cases."  Then  one  of  the  cases  excepted  is, 
"The  case  of  a  person  deprived  of  any  land  by  fraud, 
us  against  the  person  registered  as  proprietor  of  such 
land  through  fraud."  Guthrie  was  a  person  who  fell 
within  [•317]  that  exception,  and  he  therefore  had  a 
right  to  maintain  the  action  of  ejectment.  Their  Lord- 
ships are  of  opinion  that  by  reason. of  that  judgment, 
the  equitable  right  to  rely  upon  which  has  been  trans- 
ferred to  the  present  plaintiffs,  they  had  a  right  to  come 
into  Court  and  ask  to  have  the  certificate  of  McEUister 
set  aside  upon  the  ground  of  fraud;  and  the  Courts  below, 
having  found  fraud,  were  right  in  decreeing  for  the 
plaintiffs  that  the  certificate  should  be  set  aside. 

A  further  objection  was  made  by  the  learned  counsel 
for  the  appellants  to  the  form  of  decree,  which  orders 
the  certificates  of  title  to  be  delivered  up  to  be  can- 
celled and  to  be  cancelled  accordingly,  but  does  not 
order  the  Registrar-General  to  substitute  such  certifi- 
cate of  title  or  entry  as  the  circumstances  of  the  case 
might  require.  Sec.  137  says,  "Upon  the  recovery  of 
any  land,  estate,  or  interest,  by  any  proceeding  at  law 
or  in  equity  from  the  person  registered  as  proprietor 
thereof,  it  shall  be  lawful  for  the  Court  or  Judge,  in  any 
case  in  which  such  proceeding  is  not  hereinbefore  ex- 
pressly barred,  to  direct  the  Registrar-General  to  cancel 
any  certificate  of  title  or  other  instrument,  or  any  entry 
or  memorial  in  the  register  book  relating  to  such  land, 
and  to  substitute  such  certificate  of  title  or  entry  as  the 
circumstances  of  the  case  may  require,  and  the  Regis- 
trar-General shall  give  effect  to  such  order."    If  when 
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the  decree  of  the  Primary  Judge  was  pronounced  the 
objection  had  been  made,  the  decree  might  have  been 
rectified,  but  no  such  objection  was  then  made,  nor  was 
it  made  on  the  appeal.  Their  Lordships,  therefore,  think 
that  it  is  now  too  late  for  the  appellants  to  object  to  th<^ 
form  of  the  decree.  When  the  decree  is  carried  out  and 
the  certificates  are  delivered  up  to  the  Registrar-Greneral 
to  be  cancelled,  and  are  cancelled  accordingly,  an  applica- 
tion may  be  made  to  the  Registrar-General  to  obtain  the 
proper  certificate  of  title.  Under  these  circumstances, 
their  Lordships  think  that  the  judgment  of  the  Sup- 
reme Court  was  correct,  and  they  will  humbly  advise 
Her  Majesty  to  affirm  that  judgment.  The  appellants 
must  pay  the  costs  of  this  appeal. 

Solicitor  for  appellants  :— O.  "EL  Dawson. 

Solicitors  for  respondents  :— Johnston,  Farqnhar  &  Leach. 


Privy  Council,*  1879.]  [L.  R  4  A.  C.  391. 

[In  Louver  Courts,  2  V.  L.  R  (E)  206  ; 

3  V.  L.  R  (E)  61 : 

4  V.  L:  R  (E)  173. 

NATIONAL  BANK  OF  AUSTRALIA  (Defendant), 

AND  Appellant. 

THE  UNITED  HAND-IN-HAND  AND  BAND  OF 
HOPE  COMPANY,  Registered  (Plaintiff)  AND 
LAKELAND,  (Defendant),  Respondent-, 

Consolidated  Appeals 

On  appeal  from  the  Supreme  Court  of  Victoria. 

Mortgagor  and  Mortgagee  -  -Decree  fur  Rt^lymptu/n  wrft^^  /;/  / 
impeached  the  Mortgage  and  did  not  pray  to  redeem — lA^jhilittj 
of  Mortgagee  in  Potseuian — OjJit$ — lUguitraii//n — Vi^on^t 
Trantfer  of  Land  StatnU^  $.  S3,  et  $eq. 

Although  a  mortgagor  is  not  entitkil  to  a  d^-r^  Ugr  r^:^/,'/ 
tion  oo  a  bill  which  impeaches  the  mortgage  awnrttic*  a»l  ^/uu,tt% 
oo  prayer  for  redemption  ;  yet  socA  niie  *>rs  itfA  ^ir^j  ^t^^r*^  sv 

•Present :— Sir  James  W.  ColrilK  ^r   Barxi^    F*«///>  k,    n.r 
Montague  E.  Smith,  and  9ir  Bobert  P.  O/  :^. 

H.TOR.CAS.— 3 
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issue  disclosed  by  the  pleadings  are  not  merely  mortgage  or  no 
mortgage,  but  whether  the  defendant  by  means  of  his  acts  sub- 
sequent to  the  impeached  mortgage  had  ceased  to  be  mortgagee 
and  had  become  absolute  owner,  and  also  whether  the  mortgagee* t» 
advances  on  the  footing  of  the  mortgage  had  not  been  more  than 
satisfied  by  his  receipts,  the  bill  praying  for  an  account,  and  offer- 
ing fjo  allow  to  the  mortgagee  all  just  credits. 

A  purchase  by  a  mortgagee  of  mortgaged  property,  sold  either 
under  the  power  of  sale  or  in  execution  of  a  decree  against  the 
mortgagor  company  (obtained  collusively  between  the  mortgagee 
and  the  directors)  does  not  operate  to  vest  an  absolute  title  in  the 
mortgagee. 

Where  the  mortgagor  is  a  registered  owner  of  leasehold  estate 
in  Victoria  (under  Transfer  of  Land  Statute),  and  the  mortgage  is 
made  and  registered  under  Sec.  83  and  following  sections,  so  that 
the  only  way  in  which  the  mortgagee  can  extinguish  the  rights  of 
the  mortgagor  Is  by  foreclosure  under  31  Vic.  No.  317,  or  sale 
under  Sees.  84,  85  and  87  of  the  Transfer  of  Land  Statute  ;  then 
whether  a  sale  of  such  leasehold  estate  is  made  by  the  mortgagee 
under  the  statutory  power  of  sale,  or  as  absolute  owner,  no  interest 
therein  passes  to  the  purchaser  until  registration  ;  see  ss.  42  and  87. 

A  mortgagee  is  accountable,  not  merely  for  his  actual  receipts 
whilst  in  possession  of  the  mortgaged  property,  but  also  for  what- 
ever is  received  by  [♦392]  those  to  whom  he  transfers  possession  un- 
der an  arrangement  inoperative  to  transfer  title,  and  in  derogation  of 
the  rights  of  the  mortgagor. 

A  mortgagee  in  possession  is  not  chargeable  with  interest  on 
his  receipts  if,  when  he  took  possession,  an  arrear  of  interest  was 
due  to  him,  unless  by  setting  up  a  title  adverse  to  the  mortgag4»r 
he  has  lost  the  immunities  of  an  ordinary  mortgagee. 

A  mortgagee  is  chargeable  with  the  full  value  of  the  mort- 
gaged property  sold  if,  from  want  of  due  care  and  diligence,  it  ha» 
been  sold  at  an  under  value. 

A  mortgagee  who  in  a  redemption  suit  sets  up  and  fails  to  prove 
an  absolute  title  to  the  mortgaged  property,  and  is  then  found  to 
have  been,  at  the  date  of  suit,  overpaid  as  mortgagee  will  not 
only  not  be  allowed  his  costs  of  suit  but  may  have  costs  given 
against   him. 

Appeals  from  two  orders  of  the  Supreme  Court  of 
Victoria  (May  3,  1877,  and  Sept.  30,  1878). 
"•  Tlie  questions  decided  in  these  appeals  are  as  to  the 
Tight  of  the  respondent  company,  under  the  circum^ 
stances  stated  in  their  Lordships'  judgment,  to  impeach 
a  sale  made  to  the  appellant  bank,  and  to  redeem  their 
mortgage  ;  and  also  as  to  the  terms  upon  which  such 
redemption  should  be  allowed. 

The  material  facts  of  the  case  out  of  which  the  suit 
arose  are  stated  in  the  judgment  of  their  Lordships.  For 
reports  of  the  proceedings  in  the  Courts  belo^;  f «  2 
Vic  LR.  Eq.  206:  Ibid.  vol.  IIL  61;  Ibid.  vol.  IV.  173. 
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On  the  10th  May,  1876,  the  respondent  company 
filed  a  bill  in  equity  against  the  appellant  and  Wil- 
liam Lakeland,  which  after  mentioning  the  mortgages 
of  the  23rd  of  February  and  the  11th  of  March,  1873, 
more  particularly  described  in  their  Lordships'  judg- 
menty  contained  allegations  to  the  following  effect : — 

(Par.  10.)  That  no  money  was  advanced  by  the  bank 
to  the  company  on  the  execution  of  the  mortgages;  that 
the  seal  of  the  bank  was  attached  to  those  securities 
collusively  and  without  lawful  authority,  and  that  in 
fact  they  were  securities  for  former  advances  only. 

(Pars.  11  to  15.)  That  in  July,  1874,  the  directors  of 
the  company  without  authority  arranged  with  the  bank 
for  a  sale  by  the  sheriff  of  the  property  comprised  in 
those  securities  under  a  fi.  fa.;  that  a  clerk  of  the  solici- 
tor of  the  bank,  as  indorsee  of  a  promissory  note  of  the 
company,  brought  an  action  on  the  note  against  the 
company  ;  that  the  directors  allowed  judgment  to  be 
[•393]  obtained  by  default,  and  that  the  sheriff  with  thc^ 
concurrence  or  at  the  request  of  the  directors  acting  in 
collusion  with  the  bank,  sold  the  whole  of  the  property 
(subject  to  the  mortgages)  to  Mr.  H.  Cuthbert,  the  so- 
licitor of  the  bank,  who  in  fact  purchased  on  behalf  of 
the  bank. 

(Pars.  16  to  21.)  That  Cuthbert  shortly  afterwards 
sold  his  interest  in  the  property  to  two  directors  of  the 
respondent  company,  on  behalf  of  a  new  company, 
formed  and  incorporated  as  the  United  Hand  and  Band 
Company  (no  liability),  who  took  possession. 

(Pars.  22  to  27.)  That  in  February,  1875,  the  bank 
assuming  to  act  in  exercise  of  the  powers  of  sale  in  their 
secnrities  sold  the  property  to  Messrs.  Davey  Brothers  ; 
that  the  said  Davey  Brothers  in  fact  purchased  on  be- 
half of  the  bank,  who  went  into  possession  and  carried 
on  mining  operations,  but  in  a  negligent  manner  ;  that 
in  March,  1875,  all  the  interests  of  the  new  company 
was  sold  under  a  ft.  fa.  to  one  John  Hardy,  who  assigned 
all  his  interest  to  the  bank. 
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(Par.  32.)  That  in  August,  1875,  the  bank  (as  above 
mentioned)  sold  the  property  to  the  respondent  Lake- 
land for  £6,000,  which  the  bill  alleged  to  be  considerably 
less  than  the  value. 

(Par.  36.)  That  at  the  time  Lakeland  purchased  the 
property  he  had  notice  of  the  several  matters  therein- 
before set  forth,  and  of  the  rights  of  the  respondent 
company. 

And  the  bill  sought  to  set  aside  as  fraudulent  and 
void  the  purchase  by  the  bank  through  Cuthbert,  its 
solicitor,  of  the  property  in  question,  and  all  subsequent 
dealings  therewith,  and  to  have  the  same  delivered  to 
the  respondent  company,  and  to  make  the  bank  and  the 
respondent  Lakeland,  or  one  of  them,  liable  for  all  gold* 
or  proceeds  of  gold  received  by  them,  or  either  of  them, 
from  the  mine  (charging  the  bank  with  wilful  default) 
and  also  liable  for  loss  by  negligent  working,  subject  to 
the  allowance  of  all  sums  properly  expended  in  working. 
The  bill  offered  to  allow  to  the  appellant  all  just  credits 
but  contained  no  offer  to  redeem. 

The  appellant  bank,  on  the  13th  of  July,  1876,  filed 
an  answer,  and  thereby  stated  that  it  advanced  £10,600 
to  the  plaintifif  company  on  the  7th  of  February,  1873, 
on  its  agreement  to  secure  that  sum  by  mortgage,  and  a 
further  sum  of  £3,000  on  the  25th  [*Sd4:]  of  Nov.,  1873, 
denied  all  collusion  with  the  directors  of  the  plaintiff 
company,  claimed  to  be  absolutely  entitled  to  the  mort- 
gaged property,  and  denied  its  liability  to  account. 

The  respondent,  William  Lakeland,  on  the  21st  of 
July,  1876,  filed  his  answer,  and  thereby  raised  substan- 
tially the  same  points  as  were  raised  by  the  appellant 

On  the  6th  of  December,  1876,  Mr.  Justice  Moles- 
worth  decreed  :  (1)  That  the  indentures  of  the  22nd  of 
February,  1873,  and  the  11th  of  March,  1873,  should  be 
regarded  as  good  securities  for  the  amount  owing  from 
the  Company  to  the  bank  ;  (2)  That  the  Company  was 
entitled  to  redeem  the  lease  comprised  in  the  mortgage 
of  the  11th  March,  1873;  (3)  That  the  sale  by  the 
sheriff  to  Cuthbert  was  void  as  against  the  compjiny, 
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and  that  the  bank  had  no  title  under  the  sale  as  against 
the  company  to  bar  the  equity  of  redemption  ;  (4)  That 
the  Bale  to  Messrs.  Davey.  Brothers  was  void  as  against 
the  company  ;  (5)  That  the  sale  by  the  bank  to  Lake- 
land was  unwarranted  as  against  the  company,  but  as 
between  the  company  and  Lakeland  was  valid  as  to  the 
plant  and  machinery  transferred  thereby,  but  not  as  to 
the  mining  lease ;  (6)  That  the  bank  should  be  deemed 
liable  as  mortgagees  in  possession  from  the  6th  of  Au- 
gust, 1874,  and  should  be  charged  with  what,  but  for 
their  wilful  default,  would  have  been  the  clear  proceeds 
of  gold  raised  from  the  property  by  the  United  Hand 
and  Band  Company  (No  Liability),  by  the  6ank  from  the 
lOtU  of  February,  1875,  by  Lakeland  from  the  10th  of  Sep- 
tember, 1875  ;  (7)  That  the  bank  should  also  be  charged 
with  the  diminution  in  value  of  the  mining  plant  and 
machinery  sold  to  Lakeland  ;  (8)  An  account  of  which 
was  due  to  the  bank. 

On  the  3rd  of  May,  1877,  the  full  Court  ordered  that 
the  decree  should  be  varied  by  striking  out  therefrom 
the  5th  declaration  and  inserting  in  lieu  thereof  a  de- 
claration that  the  sale  to  Lakeland  by  the  bank  was 
valid  as  to  the  plant  and  machinery  transferred  thereby, 
but  not  as  to  the  mining  lease  ;  and  also  by  striking 
out  the  7th  declaration  and  inserting  in  lieu  thereof  a 
declaration  that  the  bank  in  taking  the  said  account 
shall  be  charged  with  what  but  for  its  wilful  negligence 
and  default  would  have  been  the  clear  proceeds  of  the 
«ale  of  the  plant  and  machinery  ;  and  also  with  interest 
on  what  but  for  such  negligence  and  default  would 
have  been  the  clear  proceeds  of  such  sale  ;  and  also 
with  interest  upon  what  but  for  such  negligence  and 
default  would  have  been  the  clear  proceeds  of  the  gold 
raised  from  the  land. 

In  pursuance  of  this  decree  the  Master  in  Equity  re- 
ported on  the  1st  of  June,  1878,  that  on  the  result  of  the 
accounts  all  principal  money  due  or  owing  or  accruing 
due  to  the  bank,  and  all  interest  thereon,  was  on  the  1st 
of  November,  1875,  fully  paid  off  and  discharged  ;  and 
that  the  bank  was  on  the  31st  of  March,  1878,  indebted 
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to  the  company  in  the  sum  of  £5,269  6s.  lOd.  for  princi- 
pal sums  and  interest  up  to  that  date.  On  exceptions 
filed  the  sum  of  £6,815  lis.  was  certified  to  be  due  from 
the  bank  to  the  company.  On  the  9th  of  August,  1878, 
on  further  consideration  it  was  ordered  by  Molesworth^ 
J.,  that  the  bank  and  Lakeland  should  give  up  to  the 
company  the  quiet  possession  of  the  land  comprised  in 
the  mining  lease  of  the  25th  of  October,  1867,  and  the 
mortgage  of  the  11th  of  March,  1873,  or  either  of  them, 
and  the  mines,  shafts,  and  drifts  lying  under  the  same  ; 
that,  if  necessar}',  an  injunction  should  be  isued  to  put 
the  plaintiffs  in  such  possession  ;  that  the  defendants 
respectively  should  do  such  acts  and  execute  such  in- 
struments as  might  be  necessary  to  release  and  convey 
to  the  company  all  their  respective  titles  and  claims  to 
the  said  lands  and  mines,  to  be  prepared  at  the  com- 
pany's expense,  and  that  the  bank  should  pay  to  the 
company  forthwith  the  said  sum  of  £6,815  lis.,  with 
interest  thereon,  at  7  per  cent,  per  annum,  from  the 
31st  of  March,  1878. 

Mr.  Southgate,  Q.C.,  and  Mr.  Cozens-Hardy,  for  the 
apellant  bank  : — 

It  is  entirely  opposed  to  the  practice  and  rules  of  a 
Court  of  Equity  to  make  a  decree  for  redemption  on  a 
bill  which  does  not  pray  for  redemption.  It  is  not  suf- 
ficient that  taking  bill  and  answer  together  it  appears 
that  the  suit  is  in  substance  one  for  redemption  ;  the 
old  rule  is  that  a  plaintiff  coming  to  redeem  must  offer 
to  redeem.  If  a  mortgagor  admits  a  mortgage  he  can- 
not file  a  bill  for  any  purpose  without  offering  to  re- 
deem. Here  the  relief  sought  was  wholly  inconsistent 
with  the  right  of  redemption.  Reference  was  made  to 
Inman  v.  Wearing  ;  ^  [•396]  Gordon  v.  Horsfall  ;  -  John- 
i^on  V.  Fesenmeyer  f  Crenver  Mining  Company,  Limited, 
V.  Willyams  ;  *  Parkes  v.  McKenna  ; '    (which  was  said 

1  3  D.  G.  &  S.  729. 

2  5  Moo.  P.  C.  393,  409,  411,  421. 

3  25  Beav.   88,  96,   and  on  appeal,  3  De  G.  &  J.  13. 
•»  35  Beav.  353. 

5  L.  R.  10  Ch.  96,  120. 
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by  the  Court  below,  see  3  Vict  L.  R  67,  to  have  over- 
ruled Johnson's  case,  although  Johnson's  case  was 
never  cited  therein) ;  Hickson  v.  Lombard  f  Hilliard 
V.  Eiffe  ;  ^  London  and  Chartered  Bank  v.  Lempriere  ;  * 
Trou|j:hton  v.  Binks  ;•*  Martinez  v.  Cooper  ;^^  Parkinson 
V.  Hanbury  ;^*  Finch  v.  Brown  ;*2  Wilson  v. 
Cluer  ;^3  Nelson  v.  Booth  ;**  Dunstan  v.  Patterson  ;" 
Cotterell  v.  Stratton  ;**•  Norton  v.  Cooper." 

Again,  assuming  that  accounts  ought  to  have  been 
directed  against  the  bank,  still  the  bank  ought  not  to 
have  been  charged  except  during  the  period  in  which 
it  was  itself  in  possession  of  the  property.  It  ought  not 
to  have  been  charged  as  for  wilful  default  or  otherwise 
during  the  period  in  which  the  old  company  and  Lake- 
land were  respectively  in  possession.  At  all  events,  it' 
the  bank  is  to  be  held  liable  for  receipts,  either  by  the  old 
company  or  Lakeland,  it  ought  also  to  be  credited  with 
all  moneys  expended  by  them  respectively  in  working 
or  developing  the  mine.  It  was  further  contended  that 
Cuthbert's  purchase  of  the  6th  of  August,  1874,  was  a 
valid  purchase,  and  extinguished  the  equity  of  redemp- 
tion ;  and  that  in  any  event  the  bank's  sale  to  Lakeland 
was  a  valid  exercise  of  the  power  of  sale  contained  in 
the  mortgages.  Lastly,  the  bank,  against  which  ac- 
counts were  directed  to  be  taken  as  mortgagee,  was 
entitled  in  the  character  of  mortgagee  according  to  the 
principles  of  a  Court  of  Equity  to  its  costs  of  the  cause. 
The  question  of  costs  is  a  legitimate  subject  of  appeal, 
although  the  Appellate  Court  does  not  on  a  mere  ques- 

«  L.  R.  1  H.  L.  324. 
7  L.  R.  7  H.  L.  39. 
*  L.  R.  4  P.  C.  572. 
»  6  Vos.  573. 

10  2  Russ.  198. 

11  L.  R.  2  H.   L.  10- 

12  3  Beav.  70. 

18  3  Beav.  136,  139. 
1*  3  De  G.  &  J.  119. 
15  2  rh.  341. 
iGL.  R.  8  rh.  235. 
1-5D.  M.  &  G.  728. 
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tion  of  costs  try  the  merits  of  a  cause  ;  Ghapell  v.  Pur- 
day  ;"  Attorney-General  v.  Butcher."^ 

[•397]  Mr.  Joshua  Williams,  Q.C.,  and  Mr.  J.  D.  Wood, 
for  the  respondent  company. 

Xo  decision  has  been  cited  on  the  other  side  to  '^he 
effect  that  a  Court  of  Appeal  will  set  aside  a  decree  for 
redemption  simply  on  the  ground  that  the  plaintiff  did 
not  ask  for  redemption  in  his  bill.  The  only  authority 
to  that  effect  is  a  dictum  of  Lord  Eldon's  in  Martinez 
V.  Cooper,2<>  which  it  is  submitted  is  not  sufficient.  The 
cases  cited  on  the  other  side  are  distinguishable  from 
this,  for  here  the  bill  does  much  more  than  seek  to  set 
aside  the  mortgages  as  invalid.  It  seeks  also,  even  if 
the  mortgages  are  held  valid,  to  set  aside  several  col- 
lusive arrangements,  and  pretended  and  fictitious  sales 
subsequently  entered  into.  A  mortgagee  who  has  thus 
endeavoured  to  defraud  his  debtor,  and  is  shoTvn,  more- 
over, on  the  evidence  and  Master's  report  to  have  been 
considerably  overpaid  at  the  date  of  suit,  cannot  fall 
back  upon  the  character  of  creditor  and  mortgagee  and 
avail  himself  of  a  technical  defence  and  benefit  which 
might  have  belonged  to  him  in  that  character.  Refer- 
ence was  made  to  Incorporated  Society  v.  Richards.^^ 

As  regards  the  bill  of  sale  to  Cuthbert  on  the  24th 
of  August,  1874,  which  followed  the  collusive  action, 
judgment,  and  sheriff's  sale  of  that  year,  it  was,  inde- 
pendently of  the  collusive  character  of  the  whole  trans- 
action, inoperative  as  regards  the  leasehold  by  reason 
of  the  Transfer  of  Land  Statute  ;  see  Sections  42.  84, 
lOG.  No  evidence  was  given  that  the  Registrar  of 
Titles  was  served  with  a  copy  of  the  writ  of  fieri  facias 
(see  Sec.  106).  The  bill  of  sale  was  registered  under  the 
7th  part  of  "The  Instruments  and  Securities  Statute, 
1864  "  ;  but  not  under  the  Transfer  of  Land  Statute,  and 
is  not  according  to  any  of  the  forms  set  out  in  the  15th 

18  2  Ph.  227. 

19  4  Rubs.  180. 

20  2  Rubs.  198. 

21 1  Dr.  &  War.  258,  334. 
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schedule  to  that  Act  As  regards  the  sale  to  Lakeland, 
that  was  submitted  to  be  invalid  as  between  the  bank 
and  the  company,  at  any  rate  as  regards  the  leasehold. 
See  section  85  of  the  said  Statute.  No  proper  notice 
was  given  either  under  section  84  or  section  85,  Registrar 
of  Titles  V.  Paterson.22  Whatever  title  Lakeland 
might  be  able  to  assert  the  company  must  be  placed 
as  far  as  possible  in  the  same  position  as  regards  the 
bank  as  if  such  ['SOS]  sale  had  never  taken  place;  Smith 
V.  Harrison.23  As  regards  the  correctness  of  the  prin- 
ciple on  which  the  accounts  were  taken  in  the  matter 
of  sale  proceeds  and  interest,  see  Montgomery  v.  Cal- 
land  ;2*  Quarrell  v.  Beckford.^'  As  regards  costs,  the  de- 
cree is  right  in  holding  that  the  mortgagee  had  by  its 
conduct  disentitled  itself  to  costs. 

Mr.  Eddis,  Q.C.,  and  Mr.  Shebbeare,  for  the  respond- 
ent Lakeland. 

The  mine  is  no  longer  capable  of  being  worked  to  a 
profit,  and  its  possession  is  of  no  value.  Lakeland  has 
no  interest  in  disputing  the  orders  appealed  against  de- 
claring the  invalidity  of  his  purchase  so  long  as  he  is  not 
held  liable  for  the  proceeds  of  gold  obtained  by  him 
during  his  mining  operations  nor  for  negligent  working. 
The  orders  were  correct  in  declaring  the  sale  to  him  of 
the  plant  and  machinery  valid,  and  in  not  holding  him 
liable  as  aforesaid.  He  was  a  bona  fide  purchaser  for 
value  without  notice  of  any  of  the  company's  rights  to 
impeach  the  validity  of  the  sale. 

Mr.  Southgate,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

SIB  JAMES  W.  COLVILE  :— 

The  company  which  is  the  first  of  the  respondents  in 
this  appeal,  and  which  will,  throughout  this  judgment, 

22  2  App.  Cas.  no,  116,  117. 

2S  In  the  Priyy  Council,  41  L.  J.  (1\  C.)  34  ;  20  W.  R.  594  ; 
27  L.  T.  (N.  S.)  188  ;  below,  6  Wy  W.  &  A'B.  (Eq.)  182;  3  Aust. 
Jur.  44. 

24  14  Sim.  79. 

23  1  Haddock,  269. 


42 


TORRENS  CASES. 


be  designated  as  "the  company,"  was  incorporated  on 
the  18th  of  October,  18GG,  under  the  provisions  of  a 
colonial  statute.  The  Mining  Companies  Limited  Lia- 
bility Act,  1864,  for  the  purpose  of  working  certain 
mines  at  Ballarat.  The  National  Bank  of  Australasia 
(the  appellant),  which  will  hereafter  be  spoken  of  as 
"the  bank,"  had  a  branch  at  Ballarat,  and  were  the 
bankers  of  the  company.  In  1873  the  then  directors  of  the 
company  caused  to  be  executed  under  its  common  seal 
two  securities  in  favour  of  the  bank.  The  first  of  these  was 
an  indenture  bearing  date  the  22nd  of  February,  1873, 
[•399]  which,  after  reciting  a  resolution  of  the  share- 
holders of  the  company,  empowering  the  directors  to 
borrow  money  not  exceeding  £20,000,  and  an  agreement 
between  the  directors,  purporting  to  act  in  pursuance 
of  the  powers  given  to  them  by  that  resolution,  and  the 
bank  for  an  advance  of  £10,000,  and  for  having  the  re- 
payment of  that  advance  with  all  further  sums  in  which 
the  company  might  thereafter  become  indebted  to  the 
bank,  with  interest  at  the  rate  of  7  i)er  centum  per 
annum,  secured  in  manner  thereinafter  appearing,  and 
also  by  an  assignment  by  way  of  mortgage  of  the  lease- 
hold property  of  the  company  bearing  even  date  there- 
with, assigned  by  way  of  mortgage,  the  plant  and 
machinery  thereby  specified.  This  deed  fixed  no  time 
for  the  repayment  of  the  sums  secured,  but  contained 
a  power  of  sale,  expressed  in  the  fullest  terms,  which 
the  bank  was  to  be  at  liberty  to  exercise  if  the  company 
should  make  default  in  payment  after  service  upon  it 
of  a  demand  in  writing  under  the  hand  of  the  manager 
or  acting  manager  of  the  Ballarat  branch  of  the  bank. 

The  second  security,  being  the  further  security  men- 
tioned in  the  indenture  of  the  22nd  of  February,  was  not 
executed  until  the  11th  of  March  in  the  same  year.  It 
was  an  instrument  of  mortgage  of  the  leasehold  estate 
therein  described  of  which  the  company  was  the  regis- 
tered proprietor  undef  the  provisions  of  the  Transfer 
of  Land  Statute,  otherwise  known  as  Act  No.  301  ;  and 
it  was,  with  one  variation  that  will  be  hereafter  noticed, 
in  the  form  prescribed  for  mortgages  by  that  statute, 
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and  was  duly  registered  on  the  16th  of  April,  1873. 
The  property  comprised  therein  will  be  henceforth 
called  "the  mine." 

In  1876  the  company  instituted  against  the  bank 
and  the  respondent  Lakeland,  a  purchaser  from  the 
bank  of  the  mortgaged  property,  a  suit  of  which  the 
nature  will  hereafter  be  considered.  On  the  (>th  of 
December  in  that  year  Mr.  Justice  Molesworth  made  an 
interlocutory  decree  which,  amongst  other  things  di- 
rected an  account  to  be  taken  against  the  bank  as 
mortgagees  in  possession.  The  full  Bench  of  the  Su- 
preme Court  of  Victoria  affirmed,  with  some  slight 
variations,  the  decree  of  Mr.  Justice  Molesworth  by  a  de- 
cree, dated  the  3rd  of  May,  1877.  Against  this  last  decree 
the  bank  obtained  leave  to  appeal  on  the  16th  of  May 
in  that  year.  That  appeal  is  the  first  of  those  of  which 
their  Lordships  have  now  to  dispose.  [•400]  Pending  it, 
the  accounts  directed  by  the  decree  were  taken  in  the 
Master's  office  ;  and  on  the  9th  of  August,  1878,  an 
order  on  further  directions  was  made  by  Mr.  Justice 
Molesworth,  which  on  appeal  was  affirmed  by  the  full 
Court  by  its  order  of  the  30th  of  the  following  month. 
The  second  appeal  to  Her  Majesty  is  against  this  last 
order. 

The  two  appeals,  though  heard  together,  will  be 
considered  separately.  The  first  and  principal  objec- 
tion taken  to  the  interlocutory  decree  is  that  inasmuch 
as  the  company,  by  its  bill,  impeached  the  validity  of 
the  mortgage  securities  which  the  Court  affirmed,  no 
decree  ought  to  have  been  made  in  the  suit,  except  one 
of  dismissal  without  prejudice  to  the  plaintiff's  right  to 
bring  a  regular  suit  for  redemption.  In  support  of  this 
contention  the  learned  counsel  for  the  bank  relied  upon 
the  rule  of  Courts  of  Equity  to  this  effect,  which  they 
insisted  was  established  by  the  case  of  Troughton  v. 
Bink8;2«  Martinez  v.  Cooper  ;27  Gordon  v.  Horsfall  ;2» 

2«  6  Ves.  573. 

27  2  Rubs.  198. 

2«  3  De  G.  &  Sm.  729. 
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Inman  v.  Waring  ;*•  Johnson  v.  Pesenmeyer  f^  and  Cren- 
ver  Mining  Company  v.  Willyams.** 

Their  Lordships  do  not  dispute  the  authority  of  these 
cases,  but  conceive  that  the  present  is  distinguishable 
from  them,  and  does  not  fall  within  the  somewhat  strict 
and  technical  rule  affirmed  and  enforced  in  them.  It 
will  be  found  in  all  of  them,  if  examined,  that  whilst  on 
the  one  hand  the  plaintiff  impeached  the  mortgage 
securities,  the  defendant  on  the  other  insisted  on  his 
rights  as  mortgagee  and  on  nothing  more,  and  that  the 
relation  of  mortgagor  and  mortgagee  having  been  estab- 
lished, the  Court  held  that  the  plaintiff  could  not  be 
allowed  to  have  a  decree  for  redemption  on  a  bill  which 
disputed  the  existence  of  that  relation,  and  contained 
no  prayer  for  redemption.  The  rule  is  treated  as  a 
privilege  incident  to  the  character  of  mortgagee,  which 
the  defendant  had  throughout  admitted  and  insisted  on. 
But  what  is  the  present  case?  The  bill,  admitting  the 
execution  of  the  mortgages,  insists  that  such  execution 
was  ultra  vires  the  then  directors,  and  prays  that  they 
may  be  declared  void  as  against  the  company  ;but  it 
also  states,  and  impugns  as  fraudulent  and  void  against 
the  company,  [•401]  a  series  of  transactions  the  effect  of 
which,  if  valid,  would  be  to  destroy  the  company's  right  of 
redemption,  and  to  convert  the  title  of  the  bank  from  a 
mortgage  into  an  absolute  title.  The  28th  paragraph, 
moreover,  contains  a  direct  statement  that  the  sums 
advanced  by  the  bank  upon  the  mortgages  had  been 
more  than  satisfied  by  the  value  of  the  gold  obtained 
by  them  from  the  mine.  And  the  bill  prays,  amongst 
other  things,  that  all  the  impeached  transactions  may 
be  declared  void  as  against  the  company  ;  that  posses- 
sion of  the  mine,  and  of  so  much  of  the  plant  and 
machinery  as  remains  in  the  possession  or  control  of 
the  defendants'  may  be  restored  to  the  company  ;  and 
that  an  account  may  be  taken  of  all  gold,  or  the  pro- 
ceeds thereof,  received  by  the  bank,  or  which  but  for 

20  6  Moo.  P.  C.  393. 
80  25  Beav.  88. 
»A  35  Beav.  3.>:i 


yATJOSAL  BANK  v.   UNITED  HAND  IN  HAND.  45 

their  wilful  default  might  have  been  received  from  the 
mine,  and  of  the  proceeds  of  any  machinery  and  plant 
sold  by  the  defendants,  and  for  payment  of  what  may 
be  found  due  on  taking  the  account  together  with  in- 
terest thereon,  ^^the  plaintiff  offering  and  undertaking 
to  pay  or  allow  to  the  defendants  all  sums  properly  ex- 
pended by  them  respectively  in  the  working  of  the  said 
mine,  for  the  substantial  benefit  of  the  property,  and  also 
all  other  just  credits  ;  and  that  all  proper  and  neces- 
sary accounts  may  be  taken  and  all  necessary  directions 
given." 

The  bank  by  its  answer,  not  relying  wholly  on  its 
title  as  unpaid  mortgagee,  with  all  the  privileges  as  well 
as  liabilities  incident  thereto,  maintained  the  validity 
of  the  transactions  subsequent  to  the  mortgages  which 
were  impeached  by  the  bill  ;  alleged  that  under  the 
circumstances  thereinbefore  appearing  it  became  abso- 
lutely entitled  to  the  property  comprised  in  the  mort- 
gages ;  submitted  that  it  was  not  liable  to  account  to 
the  company,  or  to  any  other  person  for  its  dealings 
therewith,  or  for  the  proceeds  of  the  sale  of  any  of  the 
'  said  property  ;  and  denied  that  the  plaintiffs  had  any 
title  to,  or  right  or  interest  in  the  property  the  subject 
of  the  suit,  or  the  accounts  thereby  sought. 

Prom  this  statement  of  the  somewhat  loose  and  in- 
formal pleadings  in  the  cause,  it  plainly  appears  that 
the  issues  raised  between  the  company  and  the  bank 
were  not  merely  mortgage  or  no  mortgage,  but  further 
whether,  by  means  of  its  acts  subsequent  to  the  im- 
peached mortgage,  the  bank  had  ceased  to  be  mortga- 
gees, and  had  become  absolute  owners.  [•402]  The  Court 
was  bound  to  try  all  those  issues.  The  dismissal  of  the  suit 
might  have  been  taken  to  affirm  the  title  set  up  by  the 
bank  generally,  or  would  at  least  have  left  its  claim 
to  more  than  a  mere  mortgage  title,  subject  to  redemp- 
tion, open  to  future  litigation.    Again,  if  the  company,- 
as  the  Court  observed,  failed  to  establish  its  right  to 
have  the  mortgages  set  aside,  but  succeeded  on  all  the 
other  issues,  the  result  was   only  to  modify  the  relief 
prayed  by  the  bill,  and  it  was  obviously  necessary  to 
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direct  the  accounts  ancillary  to  that  modification  in 
order  to  ascertain  whether,  as  allejjed  bv  the  bill,  the 
bank's  advances  on  the  footing  of  the  mortgages  had 
been  more  than  satisfied  bv  their  receipts,  or  whether 
there  was  still  any  balance  due  to  them  in  respect  of 
those  advances.  Their  Lordships  are,  therefore,  of 
opinion  that  the  rule  invoked  does  not  apply  to  such 
a  case  as  the  present,  and  conceive  that  they  are  in 
some  mfeasure  supported  in  that  opinion  by  the  cases 
of  Montgomery  v.  Calland'^^  ^nd  the  Incorporated 
Society  v.  Richards,^*  which  will  be  hereafter  noticed 
with  respect  to  the  other  questions  raised  at  the  heat- 
ing of  these  appeals.  They  prefer  to  rest  their  judg- 
ment on  this  point  upon  the  distinction  taken  above, 
rather  than  upon  the  general  principle  upheld  in  Parker 
v.  McKenna,^*  The  London  Chartered  Bank  v.  Lempriere^' 
and  Billiard  v.  Eiffe,^®  because  those  decisions  relate 
to  what  should  be  done  on  the  failure  of  the  plaintiff  to 
prove  allegations  of  fraud  in  general  cases,  whereas  the 
rule  invoked  by  the  bank  in  this  case  is  one  based  upon 
the  relation  of  mortgagor  and  mortgagee.  The  prin- 
ciple, however,  of  these  decisions,  so  far  as  it  is  applic- 
able to  this  case,  is  in  favour  of  the  company. 

Assuming,  then,  that  the  bill  ought  not  to  have  been 
dismissed  on  the  ground  suggested,  their  Lordships  have 
to  consider  whether  the  questions  determined  in  favour 
of  the  comjiany  were  correctly  so  determined,  and 
whether  the  decree  based  on  such  findings  was  incorrect 
either  in  substance  or  in  form. 

Little,  if  anything,  was  urged  at  the  bar  by  way  of 
argument  to  show  that  the  declarations  of  this  decree 
touching  the  transactions  [^403]  subsequent  to  the 
execution  of  the  mortgages  were  incorrect. 

The  first  of  these  transactions  is  the  execution  sale 
to  Cuthbert  in  trust  for  the  bank  on  the  Gth  of  August, 

82  14  Sim.  79. 

33  1  D.  &  War.  158. 

34  L.  R.  10  Ch.  9$. 

3R  L.   R.  2  P.  C.  572. 
3«  L.  n.  7  H.  L.  39. 
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1874,  which  is  the  root  of  the  title  set  up  by  ihe  bank 
to  an  absolute  interest  in  the  mortgaged  property.   The 
facts  proved  as  to  this  were  the  following.    In  the  pre- 
ceding month  of  July  the  company,  being  indebted  to 
the  bank  in  the  sura  of  £15,384,  and  being  otherwise,  as 
it  would  seem,  in  an  unprosperous  condition,  a  scheme 
was  set  on  foot  for  the  formation  of  a  new  company,  for 
the  issue  of  new  shares  the  proceeds  whereof  were  to  be 
applied  partly  in  reduction  of  the  debt  to  the  bank,  and 
for  vesting  the  property,  subject  to  the  mortgage,  in  this 
new  company.     This,  of  course,  could  not  be  legitima- 
tely effected  except  with  the  consent  of  the  requisite 
number  of  shareholders  ascertained  by  proceedings  duly 
had  under  the  provisions  of  the  deed  of  association  ol 
the  company.     No  such  proceedings    were    had.      The 
course  of  action  adopted  was  to  cause  the  company's  in- 
terest in  the  mortgaged  premises  to  be  seized  and  sold 
in  execution  in  a  collusive  action,  the  proceedings  where 
in  were  previously  arranged  between  the  then  directors 
of  the  company  and  their  solicitor,  and  the  manager 
(Robson)  and  the  solicitor  (Cuthbert)  of  the  bank,  the 
purchaser  at  the  execution  being  Cuthbert,  as  trustee 
for  the  bank.     One  reason  why  the  bank  thus  became 
purchasers  seems  to  have  been  the  apprehension  that 
any  stranger  who  purchased  might  question  the  validity 
of  the  mortgages.    The  bank,  through  Cuthbert,  after- 
wards transferred  the  interest  purchased  at  the  execu- 
tion sale  to  trustees  for  the  new  company,  receiving 
from  the  latter  the  sum  of  £3,400  in  reduction  of  the 
balance  due  upon  the  mortgage. 

It  is  clear  that  by  these  collusive  proceedings  the 
bank  could  obtain  no  good  title  against  the  company, 
and  that  the  Supreme  Court  of  Victoria  was  right  in  so 
declaring.  But  it  is  equally  clear  (and  this  is  material  to 
one  question  raised  touching  the  form  of  the  decree) 
that,  although  the  ultimate  object  of  the  contrivance 
was  to  substitute  the  new  foi:  the  old  company  as  mort- 
gagors, with  a  right  of  redemption,  the  effect  of  the  pro- 
ceedings, if  valid,  would  have  been  to  vest  tlie  interest 
of  the  old  company,  i.e.,  the  equity  of  redemption,  in  the 
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bank  between  the  date  of  the  execution  sale  and  that  of 
the  subsequent  transfer  to  the  new  company,  [*404]  and 
to  make  them  absolute  owners  of  the  mortgaged  premises 
during  that-  period.  That  this  has  been  the  view  of  it» 
rights  taken  by  the  bank  is  show^n  by  the  third  of  ita 
grounds  of  appeal  from  Mr.  Justice  Molesworth  to  the 
Full  Bench  of  the  Supreme  Court  of  Victoria,  and  by 
the  first  of  the  ^  reasons  "  of  its  case  in  this  appeal. 

The  next  material  act  of  the  bank  was  the  issue  of 
the  notice  of  the  10th  of  February,  1875  (the  terms  and 
effect  of  which  will  be  afterwards  considered).  This  was 
somewhat  Inconsistently  served  upon  the  old  as  well  as 
upon  the  new  company. 

Then  came  the  proceedings  of  the  5th  of  March, 
1875,  under  which  the  mortgaged  premises  were  put  up 
for  sale,  as  under  the  powers  of  sale  contained  in  the 
indenture  of  assignment  and  instrument  of  mortgage, 
and  knocked  down  to  the  Messrs.  Davey.  This  transac- 
tion had  also  been  declared  by  the  decree  to  be  void  a» 
against  the  company.  A  question  has  been  raised 
whether  it  was  an  actual  sale,  or  a  mere  buying  in  of  the 
oroperty  put  up  for  sale.  In  neither  view  can  it  have 
had  any  effect  on  the  right  of  the  company.  On  the 
second  hypothesis  it  would  necessarily  leave  the  rights 
of  all  parties  as  they  were  ;  on  the  first,  the  sale  would 
be  impeachable  by  the  company,  on  the  ground  that  the 
Daveys  were  merely  nominal  purchasers  on  behalf  of 
the  bank,  who,  as  mortgagees  selling  under  their  powc^r 
of  sale,  could  not  sell  to  themselves. 

The  last  and  most  important  transaction  to  be  con- 
sidered is  the  sale  to  Lakeland,  both  of  the  plant  and 
machinery  and  of  the  mine,  for  one  lump  sum  of  £G,000, 
under  the  memorandum  of  agreement  of  the  15th  of 
September,  1875.  Mr.  Justice  Molesworth  held  that  this 
sale  was  unwarranted  as  between  the  company  and  the 
bank  ;  but  as  between  the  company  and  Lakeland  wa» 
valid  as  to  the  plant  and  machinery,  but  not  as  to  thc^ 
mine.  The  full  Court,  however  (and,  there  being  no- 
cross  appeal,  its  decision  on  this  point  must  be  accepted 
as  final),  held  that,  as  betw^een  all  parties,  the  sale  wa» 
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yalid  as  to  the  plant  and  machinery,  but  not  as  to  the 
mine.  The  question,  therefore,  is  reduced  to  that  of  the 
validity  of  the  sale  of  the  mine. 

Mr.  Justice  Molesworth,  being  doubtless  more  familiar 
than  we  are  here  [•405]  with  the  provisions  of  the  Trans- 
fer of  Lands  Statute,  and  their  application,  summarily 
disposed  of  this  question  by  saying,  "  I  do  not  think  that 
the  bank  effectually  sold  Lakeland  the  mining  lease. 
It  could  only  make  the  title  under  301,  and  did  not." 
This  point,  however,  having  been  raised  at  the  bar  with 
some  distinctness,  at  least  in  Mr.  Southgate's  reply,  their 
Lordships  will  deal  with  it  more  in  detail. 

It  is  not  immaterial  to  consider  in  what  character 
the  bank  was  dealing  with  Lakeland  in  this  transaction. 
On  the  face  of  the  agreement  of  the  15th  of  September, 
1(S75,  they  do  not  purport  to  be  acting  as  mortgagees 
exercising  a  power  of  sale.  According  to  their  case, 
they  were  then  the  absolute  owners  of  the  mine,  inas 
much  as  whatever  right  of  redemption  had  existed  in 
the  old  company  had  been  extinguished  by  the  sale  to 
(>uthbert  in  1874,  and  whatever  right  of  redemption  had 
ever  existed  in  the  new  company  had  been  extinguished 
by  the  execution  proceedings  taken  in  March,  1875, 
against  that  company  (which  thenceforth  disappeared 
from  the  scene),  and  by  the  subsequent  assignment  from 
Hardy  to  the  bank.  It  is  hardly  necessary  to  observe 
that  a  sale  of  the  mine  by  the  bank  in  the  character  of 
absolute  owners,  which,  as  between  them  and  the  com- 
pany, they  did  not  possess,  could  not  pass  a  good  title 
against  the  company. 

If  however  Lakeland,  to  use  Mr.  Justice  Moles 
worth's  expression,  is  ^  entitled  to  the  benefit  of  all  the* 
muddled  titles  and  powers  which  the  bank  had  to  con- 
vey to  him,"  and  the  sale  is  to  be  treated  as  made  by  the 
bank  in  exercise  of  the  power  given  by  the  instrument 
of  mortgage,  the  transaction  is  impeachable  upon  other 
grounds.  The  company  was  the  registered  owner  of  the 
mine  under  the  provisions  of  the  Transfer  of  Land  Sta- 
tute, and  the  mortgage  was  made  under  and  subject  to 
the  provisions  of  the  83rd  and  following  sections  of  1  hat 
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Act,  and  was  duly  registered  thereunder.     The  instru- 
ment itself  is  in  the  form  set  forth  in  the  12th  schedule 
to  the  Act,  except  that  it  contains,  as  tnat  form  per- 
mits, a  special  covenant  or  agreement,  which  will  be 
hereafter  considered.    Hence  the  only  way  in  which  the 
mortgagee  could  extinguish  the  rights  of  the  mortgagor 
in  the  mine  was  by  foreclosure,  under  31  Vic.  No.  317 
(of  which  there  is  no  question  here),  or  by  sale  under  the 
84th,  Soth  and  S7th  sections  of  the  Transfer  of  Land 
Act  [•40(5]    The  84th  section  provides  that  if  the  mort- 
gagor shall  make  default  in  payment  of  the  principal  sum 
or  interest,  and  such  default  shall  be  continued  for  one 
month,  or  for  such  other  period  of  time  as  may  therein 
for  that  purpose  be  expressly  fixed,  the  mortgagee  may 
serve  on  the  mortgagor,  in  the  manner  therein  specified, 
notice  in  writing  to  pay  the  money  owing  on  the  mort- 
gage.    The  85th  section  provides  that  if  such  default 
shall  continue  for  one  month  after  the  service  of  such 
notice,  or  for  such  other  period  as  may  in  such  mortgage 
be  for  tbat  purpose  fixed,  the  mortgagee  may  sell  the 
land,  giving  him  ample  powers  and  discretion  as  to  tne 
mode  of  sale,  and  providing  that  no  purchaser  shall  be 
bound  to  see  or  inquire  whether  such  default  as  aforesaid 
shall  have  been  made  or  have  continued,  or  whether 
such  notice  as  aforesaid  shall  have  been  served,  or  other- 
wise into  the  propriety  or  regularity  of  any  such  sale. 
The  87th  section  provides  that,  upon  the  registration  of 
any  transfer  signed  by  a  mortgagee  for  the  purpose  of 
such  sale  as  aforesaid,  the  estate  and  interest  of  the 
mortgagor  in  the  land  therein  described  at  the  time  of 
the  registration  of  the  mortgage,  shall  pass  to  and  vest 
in  the  purchaser,  freed  and  discharged  from  all  liability 
on  account  of  the  mortgage,  etc. 

The  special  clause  in  the  instrument  of  mortgage 
was  to  the  effect  that,  notwithstanding  anything  con- 
tained in  the  Land  Transfer  Act,  it  should  be  lawful  for 
the  bank,  in  the  event  of  default  being  made  in  the  pay- 
ment of  the  principal  money  and  interest  secured  "  on 
such  demand  being  made  as  aforesaid,"  immediately  to 
serve  such  notice  of  demand  as  aforesaid  in  the  manner 
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prescribed  by  the  84th  section  of  the  statute  on  the  com- 
pany, and,  after  the  expiration  of  fourteen  days  from 
the  service  of  the  notice  of  demand,  to  sell  the  land  in 
pursuance  of  the  powers  in  that  behalf  vested  in  the 
mortgagee  under  the  85th  section  of  the  statute. 

It  has  been  argued  that  the  demand  of  the  10th  of 
February,  1875,  was  the  only  notice  of  demand  which, 
under  this  clause,  was  requisite  in  order  to  support  a 
sale  made  fourteen  days  after  this  service  in  pursuance 
of  the  statutory  power.    The  clause  is  not  very  clearly 
worded,  but  their  Lordships  cannot  agree  in  this  con- 
struction of  it    A  demand  was  necessary  in  order  to  fix 
the  time  of  payment    Until  its  service  there  could  be  no 
default,  and  it  may  be  further  remarked  that  the  demand 
actually  served  [•407]  makes  no  reference  to  the  statu- 
tory mortgage  of  the  mine,  but  merely  specifies,  as  the 
consequence  of  the  failure  to  make  payment  forthwith, 
that  the  bank  will  proceed  to  exercise  all  or  such  of  the 
powers  contained  in  the  bill  of  sale  (of  the  chattels)  as 
it  shall  see  fit.    The  clause  in  question  seems  to  their 
Lordships  expressly  to  require  service  ot  some  notice 
of  demand  to  be  made  after  default  in  payment.    It  may 
qualify  the  84th  section  by  allowing  that  notice  of  de- 
mand to  be  served  immediately  instead  of  "  one  month  " 
after  default,  and  the  85th  section  by  allowing  the  sale 
to  be  made  fourteen  days  instead  of  one  month  after 
service  of  such  notice,  but  it  does  no  more.    It  does  not 
deprive  the  mortgagor  of  the  right  to  have  a  notice  of 
demand  served  upon  him,  after  he  is  in  default,  as  a 
necessary   preliminary   to  a   sale  under    the   statutory 
power.     From  a  case  recently  before  their  Lordships 
(Campbell  v.  Commercial  Bank  of  Sydney),  which  arose 
upon  similar  provisions  in  a  New  South  Wales  Act,  it 
may  be  inferred  that,  upon  an  application  to  complete 
the  title  of  the  purchaser  by  registration  under  the  87th 
section,  an  objection  on  the  ground  of  the  failure  to 
serve  a  proper  notice  of  demand  might,  and  probably 
would,  have  been  taken  by  the  registrar.    Again,  it  fol- 
lows from  both  the  42nd  and  87th  sections  of  the  Act 
under  consideration,  that,  whetlfer  the  transaction  with 
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Lakeland  be  regarded  as  a  sale  by  absolute  owners  or 
as  one  by  mortgagees  under  the  statutory  power,  no  in- 
terest in  the  mine  could  effectually  pass  to  the  pur- 
chaser until  registration,  and  consequently  that  the 
agreement  of  the  loth  of  September,  1875,  was  a 
mere  agreement  for  sale  which,  whatever  equities  it 
created  between  the  bank  and  Lakeland,  left  the  prior 
equity  of  the  company  untouched. 

Their  Lordships  have  now  to  deal  with  the  particu- 
lar objections  taken  to  the  form  of  the  decree.  In  order 
to  estimate  the  weight  of  these,  it  will  be  well  to  con- 
sider what  was  the  general  nature  of  the  decree  to  be 
made  in  a  suit  so  framed,  and  upon  the  facts  so  found. 
The  suit  was  in  the  nature  of  an  equitable  ejectment,  in 
which  each  party  claimed  an  absolute  interest  in  the  pro- 
perty, for  the  profits  of  which  the  bill  sought  an  account 
The  Court,  taking  an  intermediate  view  of  the  rights  of 
the  parties,  found  that  the  relation  of  mortgagor  and 
mortgagee  originally  subsisted  between  the  parties,  ['408] 
and  had  never  been  effectively  determined ;  that  the  trans- 
actions on  which  the  bank  relied  as  making  their  title 
absolute  were  void  against  the  company  ;  that  conse- 
quently it  was  necessary  to  take  an  account  of  what,  if 
anything,  remained  due  upon  the  mortgage,  and  to  as- 
certain whether,  as  alleged  by  the  company,  the  bank-s 
charge  had  been  satisfied  when  the  bill  was  filed. 

To  such  a  state  of  things  the  observation  of  Lord 
St.  Leonards,  in  the  case  of  the  Incorporated  Society  v. 
Richards,^^  apply.  When  pressed  to  give  the  defen- 
dants the  advantages  of  a  mortgagee  in  an  ordinary  suit 
for  redemption,  he  said,  "This  is  a  peculiar  case,  and 
cannot  be  treated  as  the  ordinary  case  between  mort- 
gagee and  mortgagor.  Here  you  set  up  a  title  adverse 
to  the  owner  ;  and  when  a  creditor  denies  his  character 
as  such,  and  claims  as  owner,  I  cannot  allow  him  to 
fall  back  on  his  original  character  of  creditor,  as  if  he 
had  never  departed  from  it.  I  will  never  allow  a  party, 
who  has  put  the  owner  at  arm's  length,  to  turn  round, 
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when  defeated,  and  claim  all  the  benefits  attached  to 
the  character  of  a  fair  creditor." 

The  particular  objections  to  the  form  of  the  inter- 
locutory decree  will  now  be  considered  in  detail.  The 
first  was  that  it  charges  the  bank  as  mortgagees  in  pos- 
session from  the  6th  of  August,  1874,  the  date  when 
Cuthbert  took  possession  of  the  mine.  This  objection 
was  but  faintly  pressed,  since  it  is  obviously  for  the  in- 
terest of  the  bank  that  the  account  should  cover  the 
period  between  that  date  and  February,  1875,  when  the 
bank  resumed  actual  XK>ssession,  inasmuch  as  the  yield 
of  the  mine  whilst  the  new  company  worked  it  was 
worth  only  £7  198.,  whilst  the  sums  allowed  for  disburse- 
ments during  the  same  period,  and  for  which  the  bank 
got  credit  in  account,  amount  to  £4,256  5s.  6d.  In  any 
case,  however,  the  direction  appears  to  their  Lordships 
to  be  correct,  because  it  is  consistent  with  the  facts 
established,  and  with  the  claim  of  the  bank  to  an  ab- 
solute title  in  the  mine  as  against  the  company  from  the 
date  of  the  sheriff's  sale  to  Cuthbert. 

The  second  and  third  objections  were  that  the  decree 
erroneously  treats  the  bank  as  chargeable  with  the  value 
of  the  gold  obtained,  [•409]  first,  by  the  new  company, 
and  secondly,  by  Lakeland.  Their  Lordships  are  of  opin- 
ion that  the  bank  was  properly  so  treated.  As  mort- 
gagees in  possession  they  were  admittedly  accountable, 
not  only  for  their  actiial  receipts,  but  for  what  but  for 
their  wilful  default  they  might  have  received.  And  it 
appears  to  their  Lordships  that  whatever  was  received 
by  those  whom  it  has  been  found  the  bank  put  into  pos- 
session without  just  title,  and  in  derogation  of  the  com- 
pany's rights,  has  correctly  been  held  to  fall  within  this 
category. 

Another  objection  taken  to  the  decree  was  that,  an 
varied  by  the  full  Bench,  it  made  the  bank  chargeable 
with  interest  on  the  principal  moneys  for  which  it  was 
held  accountable.  And  the  learned  counsel  for  the  bank 
relied  much  iipon  the  general  rule  affirmed  in  Nelson  v. 
Booth,**  to  the  effect  that  a  mortgagee  in  possession  is 
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not  chargeable  with  interest  on  his  receipts  if,  when  he 
took  possession,  an  arrear  of  interest  was  due  to  him. 
This,  however,  as  has  been  shown,  is  not  an  ordinary 
redemption  suit,  and  the  before  cited  case  of  the  Incor- 
porated Society  v.  Richards,^®  is  a  clear  authority  that 
in  an  exceptional  case  like  this  the  defendant  cannot 
claim  the  immunities  .of  an  ordinary  mortgagee.  There 
Lord  St.  .Leonards  ordered  the  account  to  be  taken  with 
annual  rests.  Such  a  direction,  though  more  usual,  is 
in  terms  less  favourable  to  the  defendant  than  that  con- 
sidered in  the  decree  under  appeal,  which  amounts  only 
to  one  that  interest  be  allowed  on  both  sides  of  the 
account.  That  it  was  competent  to  the  Court  in  the 
circumstances  to  give  such  a  direction  their  Lordships 
entertain  no  doubt.  The  question  whether  the  Master 
has  correctly  calculated  interest  under  that  direction 
was  one  which  could  only  be  raised  on  an  exception  to 
his  report,  and  the  bank  filed  no  exceptions  thereto. 
Their  Lordships  may,  however,  remark  that  he  seems 
to  have  acted  correctly  in  allowing  compound  interest 
with  half  yearly  rests  on  the  mortgage  debt,  that  debt 
being  the  balance  of  a  current  banking  account  kept  in 
that  way  ;  and  that,  if  the  interest  was  to  be  so  calcu- 
lated on  one  side  of  the  account,  it  ought,  by  parity  of 
reason,  to  be  calculated  in  the  same  way  on  the  other 
side.  Whether  the  bank  ought  to  have  been  cliarged 
with  compound  interest  on  the  balance  found  due  from 
it  to  the  company  on  the  31st  of  March,  1876,  ['410]  after 
that  date  is,  perhaps,  a  question  which  might  have  been 
successfully  raised  by  an  exception  to  the  report.  But  it 
was  not  so  raised.  Another  objection  taken  was  that 
tli(*  interlocutory  decree,  instead  of  directing,  as  in  an 
ordinary  redemption  suit,  the  taxation  of  the  bank's 
costs,  and  the  addition  of  the  certified  amount  of  them 
to  the  amount  due  for  principal  and  interest  on  the 
mortgage,  reserved  the  consideration  of  them  until  after 
the  taking  of  the  account.  It  is  sufficient  on  this  to  say 
that  in  a  suit  of  this  character  such  a  reservation  was, 
in  their  Lordships'  judgment,  within  the  discretion  of 
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the  Court,  and  consistent  with  usual  practice.  Whether 
the  Court,  under  the  reservation,  was  right  in  making 
the  order  as  to  costs  which  it  made  on  further  direction, 
is  a  question  which  will  be  considered  on  the  other  ap- 
peal. That  the  costs  of  the  first  appeal  to  the  full 
Court  were  within •  the  discretion  of  that  Court  their 
Lordships  have  no  doubt.  Nor  would  they  see  any 
grounds  for  impeaching  the  soundness  of  the  particular 
exercise  of  that  discretion  were  it  proper  to  entertain 
an  appeal  on  that  ground. 

An  objection  on  which  their  Lordships  have  felt 
greater  difficulty  is  that  taken  to  the  direction  in  the 
decree,  as  finally  drawn  up,  that  the  bank  should  be 
charged  with  "  what  but  for  its  wilful  negligence  and  de- 
fault would  have  been  the  clear  proceeds  of  the  sale  of 
the  said  plant  and  machinery." 

The  bill,  which  is  loosely  drawn,  made  no  special 
case  as  to  the  sale  of  the  plant  and  machinery  at  an 
undervalue,  otherwise  than  by  alleging  in  the  35th  para- 
graph that  the  sum  of  £6,000  was  considerably  less  than 
the  value  of  the  mine  and  property  sold  to  Lakeland, 
as  the  bank  well  knew,  and  that  a  larger  sum  had  been, 
previously  to  the  sale  to  Lakeland,  offered  for  the  said 
property  ;  and  as  to  the  plant  and  machinery  prayed 
only  for  an  account  "  of  the  proceeds  of  any  machinery 
or  plant  sold  by  the  defendants  or  either  of  them  ; "  say- 
ing nothing  about  negligence  or  wilful  default. 

Some  evidence  was,  however,  given  at  the  hearing 
touching  an  offer  of  £8,000  for  mine  and  plant,  and  the 
Falue  of  the  latter  ;  and  Mr.  Justice  Molesworth,  com- 
ing to  the  conclusion  that  the  whole  of  the  transaction 
with  Lakeland  was  fraudulent  and  void  as  against  the 
company,  decreed  that  the  bank  should  be  charged  [•411  ] 
"  with  the  diminution  of  the  value  of  the  mining  plant 
and  machinery  caused  by  its  selling  in  excess  of  its  re- 
placing; and  with  the  full  value  of  the  mining  plant 
and  machinery  sold  to  Lakeland."  His  decree,  there- 
fore, 80  far  as  it  related  to  the  plant  sold  to  Lakeland, 
was  consistent  with  his  finding  ;  and  it  cannot  be  said 
that  there  was  not  some  evidence  to  support  both.    The 
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difficulty,  however,  arises  on  the  decree  as  modified  by 
the  full  Court  Their  judgment  says,  on  this  pointy 
"  We  think,  however,  that  the  decree  must  be  varied. 
We  consider  that  the  sale  of  the  chattels  was  not  unwar- 
ranted, and  that  the  bank  ought  not  to  be  charged  with 
the  value  of  the  plant,  etc.  ; "  and,  after  dealing  with  the^ 
notice  of  demand  and  its  effect,  adds,  "the  declaration 
that  the  sale  to  Lakeland  was  unwarranted  as  against 
the  plaintiffs,  and  that  the  bank  should  be  charged  with 
the  diminution  in  value  of  the  mining  plant  and  ma- 
chinery comprised  in  the  mortgage,  must  both  be  omit- 
ted, but  the  bank  must  be  charged  with  what  but  for 
wilful  negligence  and  default  would  have  been  the  clear 
proceeds  of  the  sale  of  the  plant  and  machinery."  And 
the  decree  was  varied  accordingly.  At  Urst  sight  the 
first  passage  cited  from  this  judgment  seems  to  be  in- 
consistent with  what  follows,  and  with  the  decree  ;  but 
npim  consideration  their  Lordships  are  of  opinion  that 
the  words  *'  the  bank  ought  not  to  be  charged  with  the 
value  of  the  plant,  etc.,"  must  be  taken  to  refer  to  the 
higher  value  of  the  plant  and  machinery  before  the 
diminution  of  that  value  by  the  cause  contemplated  by 
Mr.  Justice  Molesworth,  and  that  the  learned  Judges 
did  not  thereby  intend  to  overrule  Mr.  Justice  Moles- 
worth's  conclusion  that  the  plant  sold  to  Lakeland  was 
sold  for  less  than  its  true  value. 

There  was  no  constat  of  what  was  actually  received 
by  the  bank  from  Lakeland  in  respect  of  the  plant,  one 
lump  sura  of  £6,000  havinjaj  been  paid  for  both  mine  and 
plant,  and  some  inquiry  on  this  point  was  therefore 
necessary.  If  the  Court  were  satisfied  that  the  price 
paid  for  both  subjects  was  a  fair  one,  the  proper  inquiry 
was,  of  course,  how  much  of  the  £6,000  was  attributable 
to  the  price  of  the  mine,  and  how  much  to  the  price 
of  the  plant.  On  the  other  hand,  if  it  had  grounds  for 
supposing  that  the  plant  had  been  sold  at  an  under- 
value owing  to  the  want  of  due  care  and  diligence,  the 
ordinary  reference  to  the  Master  would  be  to  charge  the 
defendants  with  what  but  [•412]  for  their  wilful  negli- 
gence and  default  might  have  been  received.  The  full 
Court  appears  to  have  corrected  the  judgment  and  decree 
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of  Mr.  Justice  Molegworth  by  substituting  this  direction 
for  his  direction  to  charge  the  bank  with  the  full  value 
of  the  plant  and  machinerj,  a  change  in  favour  of  the 
defendants. 

Upon  the  whole,  their  'Lordships  have  come  to  the 
conclusion  that  the  full  Court,  as  well  as  Mr.  Justice 
Molesworth,  had  sufficient  grounds  for  holding  that  the 
plant  might  have  been  sold  for  less  than  could  have  been 
obtained  for  it,  r<;gard  being  had  to  the  35th  paragraph 
of  the  bill,  to  tJie  evidence  in  the  cause,  and  to  the  con- 
duct of  the  bank  in  selling  for  one  sum  that  which  they 
had  a  right  to  sell  with  that  which  they  had  no  right  to 
sell.  They  are  therefore  of  opinion  that  the  appeal 
again^it  the  interlocutory  decree  wholly  fails. 

Little  need  be  said  on  the  second  appeal.    It  has  al- 
ready been  remarked,  that  if  the  interlocutory  decree  is 
right  no  question  can  be  raised  as  to  the  accounts  taken 
under  it,  inasmuch  as  the  bank  filed  no  exception  to  the 
Master's  report.    The  case  is  still  stronger  against  the 
bank  on  this  point,   for   it   appears   from   Mr.   Justice 
Molesworth's  judgment  that  the  plaintiffs  having  filed 
exceptions,  of  which  some  were  allowed,  the  defendants 
consented  that  instead  of  sending  the  case  back  to  the 
Master,  the  Court  should  draw  up  an  order  as  of  the 
22nd  of  July,  1878,  fixing  the  amount  due  from  the  bank 
at  £6,815  lis.     The  only  question  that  remained  was, 
what  was  to  be  done  as  to  the  costs  of  the  suit  ?    Now 
not  only  had  the  bank  set  up,  and  failed  to  prove,  a  title 
to  an  absolute  interest  in  the  property,  not  only  had  it 
sought  to  destroy  the  right  of  its  mortgagor  by  a  series 
of  very  questionable  transactions,  but  it  had  then  been 
tound  to  have  been  overpaid,  in  its  character  of  mort- 
gagee, when  the  bill  was  filed.     These  circumstances 
were  amply  sufficient  to  deprive  it  of  the  ordinary  right 
of  a  mortgagee  to  the  costs  of  suit,   and  to  bring  the 
question  by  whom  the  costs  were  to  be  borne  within  the 
discretion  of  the  Court.     Their  Lordships  can  see  no 
ground  for  interfering,  contrary  to  the  ordinary  practice 
of  this  tribunal,  with  that  discretion,  and  must  there- 
fore humbly  advise  Her  Majesty  to  affirm  the  decree  of 
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the  3rd  of  May,  1877,  [•413]  and  the  decretal  order  of 
the  30th  of  September,  1878,  and  to  dismiss  these 
appeals  with  costs. 

Solicitors  for  the  appellant  :— Wadeson  &  Malleson. 
Solicitor  for  respondent  Company  : — ^Thomas  Randall. 
Solioitors  for  respondent  Lakeland  :~Bmndrett.  Randall  &  Govett. 


Privy  Council,*  1876]. 


[L  R.  2  App.  Cases,  110. 


THE  REGISTRAR  OF  TITLES    Appellant, 

AMD 

ROBERT  BRAND  PATERSON  Re8po^dent 

On  appeal  from  the  Supreme  Court  of  Victoria. 

Victorian  Transfer  of  Lands  Statute — Reffistration  of  purchase  from 
judgment  debtor — Alias  writ  ofji.fa. 

On  the  2nd  of  January,  1872,  B.'s  transferor  presented  for  re^s- 
tration  under  the  Transfer  of  Lands  Statute  transfers  of  certain 
lands  ;  and  on  the  21st  of  the  same  month  B.  obtained  registration 
of  the  transfers  and  the  usual  certificates  of  title.  More  than 
three  months  previously,  viz.,  on  the  20th  of  October,  1871,  a 
copy  of  a  writ  of  fieri  facias  (which  had  been  issued  by  the  Supreme 
Court  in  an  action  against  the  said  transferor)  was  served  on  th«> 
appellant  under  Sec.  106  of  the  said  statute,  specifying  the  said 
lands  as  **  the  lands  sought  to  be  affected  thereby,"  and  was  by  the 
appellant  duly  entered.  On  the  5th  of  January,  1872,  a  copy  of  an 
alias  fieri  facias  in  the  same  action,  with  a  statement  specifying  the 
same  lands  as  the  lands  sought  to  be  affected  by  such  writ,  was  also 
served  on  the  appellant. 

On  the  2nd  and  28th  of  March,  1872,  transfers  of  the  same 
lands  from  the  district  sheriff  to  the  respondent  under  the  alias 
writ  were  lodged  for  registration  with  the  appellant,  who  refused  to 
register  them  or  to  issue  certificates  of  title  : — 

Held*  on  petition  by  the  resjiondent  under  Sec.  135  of  the  said 
statute,  that  the  appellant  was  right  in  such  refusal.  B.  had  pre- 
viously to  the  5th  of  January,  1872,  acquired  a  title  to  the  lauds 
which  could  only  be  defeated  by  a  sheriff's  transfer  of  them  in 
pursuance  of  the  original  writ,  and  as  the  respondents*  transfers 
were  in  pursuance  of  the  alias  writ,  and  were  made  at  a  time  when 
according  to  the  statute  no  vnlid  transfer  could  have  been  made 
in  execution  of  the  original  writ,  the  appellant  was  right  in  com- 
pleting B.'s  title  by  registration  on  the  21st  of  January. 

•Present:— Sir  James  W.  Col  vile,  Sir  Barnes  Peacock,  and  Sir 
Robert  P.  Collier.  Also  reported  in  35  L.  T.  N.  S.  642  ;  46  L.  J. 
P.  C.  21. 


THE  REGISTRAR  OF  TITLES  v.  PATERSON,  59 

This  was  an  appeal  from  three  rules  or  orders  of  the 
Supreme  Court  of  the  colony  of  Victoria,  made  respec- 
tively  on  the  2nd  of  September,  1872,  the  3rd  of  April, 
1873,  and  the  19th  of  September,  1874,  by  the  first  of 
which  it  was  ordered  that  the  Registrar  of  Titles  should 
register  certain  transfers  of  land  to  the  respondent  in 
accordance  with  the  106th  section  of  the  Transfer  of 
Lands  [•111]  Statute;  by  the  second  of  which  it  was 
ordered  that  the  Registrar  of  Titles  should  call  in  the 
certificates  of  title  to  one  William  Baylis,  and  should 
issue  to  the  respondent  clean  certificates  of  title  to  the 
said  land  under  the  provisions  of  the  said  statute  ;  and 
by  the  last  of  which  it  was  ordered  that  the  Registrar  of 
Titles  should  register  the  respondent  as  proprietor  of 
the  land,  and  issue  to  the  respondent  clean  certificates  of 
title  under  the  provisions  of  the  said  statute  in  respect 
of  the  said  land. 

The  facts  of  the  case  and  the  proceedings  of  the 
Court  below  are  sufficiently  stated  in  the  judgment  of 
their  Lordships. 

[The  judgment  of  the  lower  Court  is  here  inserted,  as 
it  is  frequently  cited  in  Victorian  cases. 

*STAWELL,  C.J.:— 

Summons  calling  upon  the  registrar  under  "The 
Transfer  of  Land  Statute,"  to  substantiate  the  grounds  of 
his  refusal  to  register  the  applicant  Paterson  as  pro- 
prietor. 

A  person  of  the  name  of  Mulholland,  the  registered 
proprietor  of  two  leases  from  the  Board  of  Land  and 
Works,  had  a  judgment  recovered  against  him  for  an 
amount  not  specified.  On  the  20th  October,  1871,  the 
execution  creditor  lodged  with  the  Registrar  of  Titles 
a  copy  of  the  writ  of  fi.  fa.,  with  the  statement  required 
by  the  106th  section  of  "  The  Transfer  of  Land  Statute." 
On  the  2nd  of  January  Mulholland  lodged  transfers  of 
the  said  land  from  him  to  William  Baylis,  in  considera- 
tion of  £632.    On  the  5th  of  the.  same  month,  and  before 

•Reported  in  3  V.  R.  128.  l.SO.  sub.  nom.  In  the  matter  of 
"The  Transfer  of  I^nd  Statute,"  ex  parte  Robert  Brand  Pater- 
«m  :  3  A.  J.  R.  54. 
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the  three  months  specified  in  the  106th  section  had  ex- 
pired, the  execution  creditor  lodged  an  alias  ^.  fa^  or 
rather  a  copy  of  it  with  the  registrar.  After  the  2l8t 
January,  1872,  the  transfers  to  Baylis  deposited  on  the 
2nd  January,  hairing  been  detained  by  the  Registrar  of 
Titles,  were  registered.  Paterson,  the  present  applicant, 
subsequently  applied  to  be  registered  under  transfer 
from  the  sheriff  and  was  refused,  and  the  reason  as- 
signed is  "^  That  as  a  transfer  on  a  sale  under  the  writ 
serred  on  the  20th  of  October,  1871,  was  neglected  to  be 
left  for  entry  upon  the  registry  within  three  months, 
such  writ  ceased  to  bind,  charge  or  affect  the  lands'- 
(sections  3  and  106)  ;  by  the  106th  section  the  execu- 
tion creditor  is  put  in  no  better  and,  in  our  opinion,  no 
worse  position  than  he  was  previously.  The  writ  does 
not  now  bind  the  land,  but  the  copy  of  the  writ  when 
lodged,  accompanied  by  the  necessary  statement  pre- 
scribed by  the  section,  precludes  any  transfer  being 
registered  for  three  months.  The  Registrar  of  Titles 
has  apparently  read  the  words  ['ISl]  '^any  writ"  as  if 
they  were  "  any  original  writ"  We  think  there  is  noth- 
ing whatever  to  justify  such  reading.  The  words  "any 
writ"  for  obvious  reasons  refer  to  an  alias  or  pluries 
writ  just  as  well  as  to  an  original  writ.  There  is  noth- 
ing, in  our  opinion,  in  the  context  to  justify  limiting  the 
words  to  an  original  writ  On  the  contrary,  it  would  be 
a  manifest  and  gross  injustice  on  the  execution  creditor 
if  he  was  so  restrained.  He  might  be  thus  in  effect  pre- 
cluded from  enforcing  his  execution  against  the  lands. 
The  proviso  relied  on,  in  our  opinion,  rather  strengthens 
our  view  than  otherwise.  The  judgment  debtor  declines 
to  pay,  and  yet  he  insists  upon  the  execution  'creditor 
levying  within  three  months,  or,  if  not,  the  execution  is 
to  go  for  nothing.  The  present  case  is  an  apt  illustration 
of  the  injustice  which  such  a  reading  would  produce. 
The  judgment  debtor  sold  the  land  during  the  first  three 
months  for  £632,  and  kept  the  amount  If  that  had 
been  paid  to  the  execution  creditor  it  might  perhaps 
have  satisfied  the  whole  judgment,  but  the  execution 
creditor  when  he  levied  actually  received  only  the  sum 
of  £8.    If  the  words  were  clear  and  distinct,  of  course 
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we  should  have  to  apply  the  ordinary  rules  of  construc- 
tion to  them,  but  certainly  it  is  not  a  case  in  which  we 
ought  to  strain  the  meaning  of  the  words  in  order  to 
defeat  the  judgment  creditor  of  his  just  rights.  We 
think  that  the  reason  assigned  affords  no  sufficient 
ground  for  the  refusal,  and  that  the  application  should 
he  granted. 

The  Registrar  of  Titles  has  considered  it  his  duty, 
in  addition  to  the  reason  assigned  to  offer  a  suggestion, 
that  assuming  the  reason  assigned  not  to  be  the  law, 
Paterson  should  be  left  to  any  other  remedy  which  he 
might  have  under  section  146,  or  otherwise.  We  are 
unable  to  comply  with  that  suggestion.  Paterson  has 
made  an  application  to  be  registered  ;  the  reason 
assigned  for  not  registering  him  is  insufficient,  and  we 
think  he  is  entitled  to  be  registered.  What  benefit  that 
may  be  to  him  we  are  not  now  to  decide  ;  but  if  he  asks 
that  the  application  should  be  granted,  we  think  he  is 
strictly  entitled  to  it 

We  have  had  some  difficulty  as  regards  the  costs. 
By  a  very  wise  provision,  if  we  may  be  allowed  to  say 
so,  the  commissioner  may,  under  section  128,  state  a 
case  for  the  opinion  of  the  Court,  and  the  judgment  of 
the  Court  is  made  binding  upon  the  commissioner  and 
registrar  respectively.  In  questions  of  law,  if  the  com- 
missioner, making  full  allowance  for  the  fact  that  he  is 
in  the  discharge  of  his  public  duty,  declines  to  ask  for  the 
opinion  of  the  Court,  we  must  take  it  for  granted  that 
he  considers  himself  competent  to  deal  with  the  [•132] 
question.  In  this  instance  we  think  there  was  no  prob- 
able ground  for  the  refusal  to  register,  and  we  shall, 
therefore,  give  a  certificate  to  that  effect.  The  result 
will  be  that  each  party  will  bear  his  own  costs. 

Order  the  entry,  if  not  already  made,  to  be  made, 
and  the  transfer  to  be  registered  as  required  by  section 
106]. 

Mr.  Cotton,  Q.C.,  and  Mr.  Fitzjames  Stephen,  Q.C., 
(Mr.  J.  D.  Wood  with  them),  for  the  appellant  : — 

The  main  question  raised  by  the  appeal  is  whether 
in  the  case  where  a  copy  of  a  writ  of  fieri  facias  against 
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a  registered  proprietor  of  land,  accompanied  by  a  state- 
ment specifying  the  land  as  that  sought  to  be  affected 
by  such  writ,  has  been  served  on  the  Registrar  of  Titles, 
and  no  transfer  iqion  a  sale  under  such  fieri  facias  has 
been  left  for  entry  upon  the  register  within  three 
months  from  the  day  on  which  the  copy  was  served,  but 
a  copy  of  an  alias  fieri  facias,  accompanied  by  such 
statement  as  aforesaid,  has  been  served  on  the  registrar 
before  the  expiration  of  three  months  from  the  service 
of  the  copy  of  the  original  fieri  facias,  the  registrar  may, 
after  the  expiration  of  such  three  months,  register  a 
transfer  of  land  from  the  registered  proprietor  to  a 
purchaser  from  him,  which  had  been  lodged  for  registra- 
tion before  the  service  of  the  copy  of  the  alias  fieri 
facias,  and  may  grant  a  certificate  of  title  to  such 
purchaser.  The  answer  to  it  depends  upon  the  con- 
struction of  the  106th  section  of  the  Transfer  of  Lands 
Statute  (Act  No.  301),  which  is  as  follows  : — 

"  No  execution  registered  prior  to  or  after  the  com- 
mencement of  this  Act  shall  bind,  charge,  or  affect  any 
land,  or  any  lease,  mortgage  or  charge  ;  but  the  registrar, 
on  being  served  with  a  copy  of  any  writ  of  fieri  facias 
issued  out  of  the  Supreme  Court,  or  of  any  decree  or  order 
of  such  Court,  accompanied  by  a  statement  signed  by 
any  party  interested,  or  his  attorney,  solicitor  or  agent, 
specifying  the  land,  lease,  mortgage  or  charge  sought 
to  be  affected  thereby,  shall,  after  marking  upon  such 
copy  the  time  of  [*112]  such  service,  enter  the  same  m 
the  register  book  ;  and  after  any  land,  lease,  mortgage 
or  charge  so  specified  shall  have  been  sold  under  any 
such  writ,  decree  or  order,  the  registrar  shall,  on 
receiving  a  transfer  thereof,  in  such  one  of  the  forms 
in  the  15th  schedule  thereto  as  the  case  requires  (which 
transfer  shall  have  the  same  effect  as  if  made  by  the 
proprietor),  enter  such  transfer  in  the  register  book,  and 
on  such  entry  being  made  the  purchaser  shall  become 
the  transferee,  and  be  deemed  the  proprietor  of  such 
land,  lease,  mortgage  or  charge  :  Provided  always, 
that  until  such  service  as  aforesaid,  no  sale  or  transfer 
under  any  such   writ  shall  be  valid  as  against  a  pur- 
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chaser  for  valuable  consideration,  notwithstanding  such 
writ  was  actually  lodged  for  execution  at  the  time  of 
the  purchase,  and  notwithstanding  the  purchaser  had 
actual  or  constructive  notice  of  the  lodgment  of  such 
writ.  Upon  production  to  the  commissioner  of  suffici- 
ent evidence  of  the  satisfaction  of  any  writ  a  copy 
whereof  shall  have  been  served  as  aforesaid,  he  shall 
direct  an  entry  to  be  made  in  the  register  book  of  a 
memorandum  to  that  effect,  and  on  such  entry  such  writ 
shall  be  deemed  to  be  satisfied.  Every  such  writ  shall 
cease  to  bind,  charge,  or  affect  any  land,  lease,  mortgage 
or  charge  specified  as  aforesaid,  unless  a  transfer  upon 
a  sale  under  such  writ  shall  be  left  for  entry  upon  the 
register  within  three  months  from  the  day  on  which 
the  copy  was  served." 

It  is  to  be  observed  that  real  estate  in  Victoria  has 
always  been  liable  to  be  sold  under  an  execution,  at 
first  by  the  4th  section  of  54  Geo.  HI.,  c.  15  (repealed 
by  the  Common  Law  Procedure  Statute,  1865,  s.  2,  and 
Ist  Schedule,  1  Victorian  Statutes,  pp.  94  and  195),  and 
at  present  by  the  137th  section  of  the  Real  Property 
Statute,  1864  (3  Victorian  Statutes,  pp.  469  and  470), 
which  enacts  "  that  houses,  lands  and  other  heredita- 
ments and  real  estate  in  Victoria  .  .  .  shall  be 
subject  to  the  like  remedies,  proceedings  and  process  in 
any  Court  of  Law  or  Equity  in  Victoria,  for  seizing, 
extending,  selling,  or  disposing  of  any  such  houses, 
lands  and  other  hereditaments  and  real  estates  towards 
the  satisfaction  of  debts,  duties,  and  demands,  and 
in  like  manner  as  personal  estates  in  the  said  colony 
are  seized,  extended,  sold  or  disposed  of  for  the  satis- 
faction of  debts." 

The  transfers  to  Baylis  were  registered  after  the 
expiration  of  ['113]  three  months  from  the  lodging  of 
the  original  fi.  fa.,  and  at  that  time  the  writ  served  on 
the  20th  of  October  had  ceased  to  bind  the  lands.  They 
were  registered  as  from  the  time  at  which  they  were 
produced  for  that  purpose — that  is,  from  the  2nd  of 
January,  1872.  See  section  37  of  the  Transfer  of  Land 
Statute.  Till  the  expiration  of  the  three  months  the 
title  was  defeasible. 
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[Sir  J.  W.  Colvile  :— The  only  question  is,  whether 
the  alias  writ  is  not  a  renewal  of  the  term  of  three 
months.]  The  respondent  was  refused  registration 
according  to  the  stated  grounds  of  refusal,  first,  because 
his  transfer  being  on  a  sale  under  the  writ  served  on 
the  20th  of  October,  it  was  not  left  for  entry  upon  the 
register  within  three  months,  and  accordingly,  the  writs 
had  ceased  to  bind,  charge  or  affect  the  land  (see  sec- 
tions 3  and  106)  ;  and  secondly,  because  if  such  were 
not  the  correct  view  of  the  law,  he  should  be  left  to 
any  other  remedy  which  he  might  have  under  section 
146,  or  otherwise.  The  Chief  Justice  held  these  reasons 
to  be  insufficient.  It  is  contended  that  the  registration 
was  right  and  that  the  judgment  creditor  was  not 
entitled  to  issue  a  writ  of  alias  fieii  facias  so  as  to 
defeat  a  prior  assignment  for  value  to  Baylis,  which  had 
previously  been  lodged  for  registration.  An  attemjit 
to  keep  alive  the  same  creditor's  right  by  a  succession 
of  alias  writs  is  contrary  to  the  policy  of  the  Act.  Here 
the  sale  took  place  under  an  alias  writ  which  was  issued 
after  the  transfer  to  Baylis  had  been  lodged  for  regis- 
tration. 

Further,  assuming  that  the  registrar  ought  not  to 
have  registered  the  transfer  and  granted  a  certificate  of 
title  to  Baylis,  still  as  he  has  in  fact  done  so  bona  fide, 
conceiving  that  he  was  required  by  law  so  to  do,  it  is 
submitted  that  the  Supreme  Court  had  no  power  to 
order  him,  while  such  certificates  remained  uncancelled, 
to  issue  certificates  of  title  to  the  same  land  to  the 
respondent.  See  section  47  of  the  Transfer  of  Lands 
Statute.  It  is,  moreover,  contrary  to  the  whole  scope 
and  policy  of  the  statute  that  there  should  be  two  per- 
sons (not  joint  owners)  holders  of  certificates  of  title 
to  the  same  parcel  of  land,  and  according  to  the  true 
construction  of  the  statute,  the  Supreme  Court  had  no 
power  to  direct  the  registrar  to  issue  to  the  respondent 
certificates  of  title  to  the  land  in  question  while  another 
person,  claiming  by  title  adverse  to  that  of  the  respon- 
dent, held  certificates  of  title  to  the  [*1U]  same  land. 
For  statutes  regulating  the  procedure  of  the  Courts,  see 


THE  REGISTRAR  OF  TITLES  v.   PATERSON.  65 

19  Vict,  No.  13,  c.  6,  and  the  Common  Law  Procedure 
Act,  1865,  being  28  Vict,  No.  274. 

The  respondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  b> 
SIB  JAMES  W.  COLVILE  :— 

This  is  an  appeal  by  the  Registrar  of  Titles  in  the 
Colony  of  Victoria  against  three  orders  of  the  Supreme 
Court  of  that  colony,  dated  respectively  the  2nd  of  Sep- 
tember, 1873,  the  3rd  of  April,  1873,  and  the  19th  of 
^ptember,  1874.  The  determination  of  it  turns  chiefly 
upon  the  construction  to  be  put  upon  certain  clauses 
of  an  Act  passed  by  the  Colonial  Legislature  in  June, 
1866,  and  known  as  the  Transfer  of  Lands  Statute, 

The  circumstances  under  which  the  orders  in  ques- 
tion have  been  made  are  the  following  : — 

In  October,  1871,  John  Mulholland  was  the  regis- 
tered proprietor  of  certain  lands.  On  the  20th  of  that 
month  a  copy  of  a  writ  of  fieri  facias,  which  had  been 
issued  in  an  action  against  him  in  the  Supreme  Court 
at  the  suit  of  William  Mainfold  Aitken,  was  served  on 
the  Registrar  of  Titles,  in  conformity  with  the  106th 
section  of  the  Transfer  of  Lands  Statute,  specifying 
those  lands  as  ^^the  lands  sought  to  be  affected  there- 
by." The  usual  entry  was  thereupon  made  in  the 
register  book. 

On  the  2nd  of  January,  1872,  Mulholland  presented 
for  registration  transfers  of  the  same  lands  from  him- 
self to  one  William  Baylis,  in  consideration  of  £632 
paid  to  him  by  Baylis. 

On  the  5th  of  that  month  a  copy  of  an  alias  fieri 
facias  in  the  same  action,  with  a  statement  specifying 
the  same  lands  as  the  lands  sought  to  be  affected  by 
such  writ,  was  also  served  on  the  Registrar  of  Titles. 

On  the  21st  of  that  month,  and  therefore  after  the 
expiration  of  three  months  from  the  date  at  which  the 
copy  of  the  first  writ  was  served  on  the  Registrar  of 
Titles,  that  officer   registered   the  transfers  from  Mul- 
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holland  to  Baylis  and  issued  to  the  latter  the  usual 
certificates  of  title. 

On  the  2nd  and  28th  of  March,  1872,  transfers  of  the 
same  [*115]  lands  from  the  district  sheriff  to  the 
respondent  under  the  alias  writ  were  lodged  for  regick 
tration  with  the  registrar  ;  but  he  refused  to  register 
them,  or  to  issue  certificates  of  title  to  the  respondent 
as  the  proprietor.  The  consideration  for  these  transfers 
is  said  to  have  been  only  £8.  The  respondent,  therefore, 
if  really  a  purchaser,  and  not  a  mere  agent  of  the  judg- 
ment creditor,  seems  to  have  known  that  he  was  buying 
a  very  questionable  title. 

Upon  this  the  respondent,  proceeding  under  the 
135th  section  of  the  statute,  required  the  registrar  to 
set  forth  in  writing  the  grounds  of  his  refusal,  and  after- 
wards took  out  a  summons  in  the  Supreme  Court,  call- 
ing upon  him  to  substantiate  and  uphold  those  grounds. 
The  matter  of  this  application  was  determined  by  Chief 
Justice  Stawell  on  the  2nd  of  September,  1872,  when 
the  first  of  the  orders  under  appeal  was  made.  By  that 
order  the  registrar  was  directed  forthwith  to  enter  in 
the  register  a  copy  of  this  alias  writ  of  fieri  facias^ 
unless  the  same  had  already  been  entered  ;  and  also 
forthwith  to  register  the  transfers  to  the  respondent, 
in  accordance  with  the  106th  section  of  the  statute. 

This  order  having  been  made  upon  him  the  registrar 
tendered  to  the  respondent  certificates  of  title,  quali- 
fied by  a  note  in  these  terms  :  "  This  certificate  is  issued 
to  Mr.  Robert  Paterson,  the  transferee,  from  the  district 
sheriff,  under  the  circumstances  appearing  in  In  re 
Robert  Brand  Paterson,  reported  3  Australian  Jurist, 
pp.  52  and  54,  and  in  pursuance  of  the  decision  of  the 
Supreme  Court  in  that  case."  The  respondent  refused 
to  accept  certificates  of  title  in  that  form  ;  and  required 
the  registrar  to  proceed  against  Baylis  under  the  132nd 
section,  in  order  to  compel  him  to  deliver  up,  for  the 
purpose  of  being  cancelled,  the  certificates  of  title 
issued  to  him,  and  on  the  registrar's  refusal  to  do  so 
took  out  another  summons  in  the  Supreme  Court  against 
him,  calling  upon  him  to  appear  and  substantiate  and 
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uphold  the  grounds  of  such  refusal.  That  summons 
was  disposed  of  on  the  3rd  of  April,  1873,  by  the  second 
of  the  orders  under  appeal,  which  directed  the  Registrar 
of  Titles  forthwith  to  call  in  the  certificates  of  title 
to  Baylis,  and  to  issue  to  the  respondent  clean  certifi- 
cates of  title  to  the  same  land. 

In  obedience  to  this  order  the  registrar  took  out  a 
snmmons  in  [*116]  the  Supreme  Court,  under  the  132nd 
section  of  the  statute,  against  Baylis  and  one  Smith, 
who  had  acquired  from  Baylis  a  charge  upon  the  lands 
and  was  in  possession  of  the  certificates  issued  to  Baylis. 
calling  upon  them  to  show  cause  why  those  certificates 
should  not  be  delivered  up  for  the  purpose  of  being 
cancelled.  The  summons  thus  ultimately  dismissed  by 
the  Court  on  the  grounds  that  Smith  had  a  valid  charge 
on  the  land,  and  that  so  long  as  that  subsisted  the 
Court  had  no  power  to  comply  with  the  summons.  It 
may  be  observed  that  the  145th  section  of  the  statute 
contains  a  strqng  provision  in  favour  of  purchasers  for 
value,  and  apparently  governed  the  decision  of  the 
Court  on  this  occasion. 

The  parties  being  thus  at  a  deadlock, — one  order 
requiring  the  regi-strar  to  do  that  which  the  Court,  on 
dismissing  the  last  mentioned  summons,  had  in  sub- 
stance declared  he  was  at  present  incomi)etent  to  do, 
the  respondent  took  out  a  third  summons  calling  upon 
the  Registrar  of  Titles  to  substantiate  and  uphold  the 
grounds  on  which  he  had  refused  to  register  the  respon- 
dent as  proprietor  of  the  land,  and  to  issue  to  him 
clean  certificates  of  title  in  respect  of  it. 

The  Court,  on  the  19th  of  September,  1874,  made  an 
order  upon  this  summons,  directing  the  registrar  to  do 
what  he  had  refused  to  do  ;  and  this  is  the  third  of  the 
orders  under  appeal. 

It  is,  however,  to  be  observed  that  the  learned 
Judges  who  made  this  last  order,  did  so  only  because 
they  felt  themselves  bound  by  the  former  orders  against 
which  there  had  been  no  api)eal.  Neither  of  them 
«eems  to  have  been  satisfied  that  those  orders  were 
correct ;  and  Mr.  Justice  Fellows  expressed  an  opinion 
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that  the  Court  had  been  wrong  throughout  An  appeal 
to  Her  Majesty  in  Council  against  the  last  order  was 
allowed  in  the  colony ;  the  appellant  subsequently 
obtained  here  special  leave  to  appeal  against  the  first 
two  orders,  and  thus  the  whole  matter  is  now  open  on 
appeal  before  their  Lordships. 

The  first  question  to  be  determined  is  obviously  the 
correctness  of  the  order  of  2nd  September,  1872. 

The  general  object  and  intention  of  the  Transfer  of 
Lands  Statute  are  to  simplify  titles  to  land  by  making 
them  depend  wholly  upon  registration,  and  the  certifi- 
cate of  title  issued  in  [*117]  conformity  with  the  regis- 
ter book.  Its  provisions  deal  with  transfers  of  land, 
whether  by  the  voluntary  act  of  the  proprietor,  or  under 
an  execution  issued  against  him.  The  material  provis- 
ions relating  to  this  first  class  of  transfer  are  the  37th, 
42nd,  and  the  47th  sections.. 

The  last  of  these  makes  the  certificate  conclusive 
evidence  that  the  person  to  whom  it  is  issued  is  the 
proprietor  of  the  land  ;  the  second  provides  that  the 
land  shall  not  pass  from  one  proprietor  to  another  by 
virtue  of  an  unregistered  contract,  but  only  upon  regis- 
tration ;  and  the  first  provides  that  every  instrument 
presented  for  registration  shall  be  registered  in  the 
order  of  and  as  from  the  time  at  which  the  same  is  pro- 
duced for  that  purpose.  The  time,  therefore,  at  which 
an  instrument  is  presented  for  registration  is  very 
material.  It  is  the  duty  of  the  registrar  to  register  it 
as  from  that  time.  On  such  registration  the  land 
passes  ;  and  the  purchaser  is  entitled  to  the  certificate 
which  is  to  be  the  conclusive  evidence  of  his  title. 

The  second  class  of  transfer  is  dealt  with  by  the 
106th  section.  This  provides  that  no  mere  registra- 
tion of  an  execution  shall  bind  or  charge  the  land  ;  but 
that  the  registrar,  on  being  served  with  a  copy  of  the 
writ  of  fieri  facias,  accompanied  by  a  statement  speci- 
fying the  land  sought  to  be  affected  thereby,  shall,  after 
marking  upon  such  copy  the  time  of  such  service,  enter 
the  same  in  the  register  book,  and  after  the  sale  of  the 
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land  under  such  writ,  shall,  on  receiving  a  transfer 
thereof,  enter  such  transfer  in  the  register  book  ;  where- 
upon the  purchaser  shall  become  the  transferee,  and 
be  deemed  the  proprietor  of  the  land.  It  further  pro- 
Tides  that  until  such  service  as  aforesaid  no  sale  or 
transfer  under  the  writ  shall  be  valid  as  against  a 
purchaser  for  value  notwithstanding  the  writ  was  actu- 
ally lodged  for  execution  at  the  time  of  the  purchase, 
and  the  purchaser  had  actual  or  constructive  notice  of 
the  lodgment  of  such  writ. 

And  then,  after  dealing  with  the  case  in  which  the 
writ  may  have  been  satisfied,  it  expressly  provides  that 
every  such  writ  shall  cease  to  bind,  charge,  or  affect  the 
land  ''unless  a  transfer  upon  a  sale  under  such  writ 
Bhall  be  left  for  entry  upon  the  register  within  three 
months  from  the  day  on  which  the  copy  was  served." 

[*118.]  The  policy  of  the  Legislature  in  framing  this 
section  was  obviously  to  prevent  titles  from  being 
affected  by  the  operation  beyond  a  limited  time  of 
unexecuted  writs  of  execution  as  charges  on  the  land  ; 
and  to  reconcile  the  rights  of  a  judgment  creditor  with 
those  of  a  purchaser  for  value,  whether  with  or  without 
notice.  Both  objects  are  effected  by  compelling  the 
creditor  to  proceed  within  a  limited  time  to  enforce  an 
execution  by  actual  sale  of  the  land  affected  thereby. 

Again,  there  is  nothing  in  the  statute,  or  in  this  par- 
ticalar  section  of  it,  to  prevent  a  judgment  debtor  from 
making  a  contract  for  the  transfer  of  his  land  to  a 
purchaser  for  value,  subject  to  the  rights  which  the 
section  gives  to  an  execution  creditor,  or  to  a  possible 
purchaser  through  the  sheriff. 

Such  a  contract,  no  doubt,  can  only  be  perfected 
by  registration,  and  must,  therefore,  remain  defeasible 
until  the  writ  is  withdrawn,  or  satisfied,  or  the  term  of 
three  months  from  the  day  on  which  the  copy  was 
served  has  expired. 

In  the  present  case,  therefore,  the  title  of  Baylis  to 
the  lands  was  clear,  unless  it  can  be  shown  to  have  been 
overridden  by  that  of  the  respondent  claiming  as  trans- 
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feree  not  under  the  original,  but  under  the  alias  writ 
of  fieri  facias. 

The  Chief  Justice,  in  giving  judgment  on  the  first 
summons,  said  :  "  The  registrar  reads  the  words  *  any 
writ'  as  meaning  the  original  writ  There  is  nothing 
to  justify  such  a  conclusion.  *  Any  writ,'  *  for  obvious 
reasons,  unless  limited  by  the  context,  refers  to  an  alias 
or  pluries  writ,  just  as  much  as  to  the  original  writ" 
It  is  not  necessary  to  the  applicant's  case  to  contest 
this  general  proposition.  Let  it  be  assumed  that  an 
alias  writ  is  duly  issued  in  order  to  affect  lands  not 
previously  affected  by  the  execution  ;  such  writ  would, 
of  course,  have  the  same  operation  as  an  original  writ 
would  have  had.  But  it  would  have  no  more.  It  would 
affect  the  land  for  three  months  from  the  date  of  the 
service  of  a  copy  of  it  upon  the  registrar  ;  but  a  trans- 
feree under  it  would  take  subject  to  rights  acquired 
before  such  service.  Nor,  though  it  would  have  this 
operation,  could  it,  in  their  Lordships'  opinion  have  the 
further  effect  of  enlarging,  contrary  to  the  plain  policy 
of  the  statute,  the  operation  of  the  original  writ. 

In  the  present  case  it  is  not  shown,  nor  is  it  easy  to 
see,  how  [*119]  the  alias  writ  came  to  be  issued.  The 
Common  Law  Procedure  Act  for  the  colony  (28  Vic.  No. 
274)  seems  to  contain  no  special  provisions  touching  the 
issue  of  alias  writs  of  execution.  It  may,  therefore,  be 
presumed  that  an  alias  writ  of  fieri  facias  could  only 
be  regularly  issued  in  the  colony  under  the  circum- 
stances in  which  it  might  be  issued  in  this  country  ;  or, 
at  all  events,  when  such  a  proceeding  might  be  neces- 
sary to  reach  property  which  had  not  been  reached,  and 
could  not  be  reached  by  the  original  writ  In  the  pre- 
sent case  the  land  in  question  had  been  reached  by  the 
original  writ  ;  nor  is  there  any  reason  to  suppose  that 
when  the  alias  writ  issued,  the  original  writ  was  not 
still  in  force.  The  292nd  section  of  the  Common  Law 
Procedure  Act  provides  that  every  writ  of  fieri  facias 
may  be  in  the  form  contained  in  the  26th  schedule  to 
the  Act;  and  according  to  that  form  the  writ  would  be 
returnable  "immediately  after  the  execution  thereof." 
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The  section,  indeed,  goes  on  to  aaj  that  all  writs  of 
execution  may  be  made  returnable  on  a  day  certain, 
or  may  be  returnable  after  the  execution  thereof.  But 
there  is  nothing  here  to  show  that  in  this  case  the  origi- 
nal writ  had  expired  before  the  5th  of  January,  1872  ; 
and  the  act  of  the  registrar  in  delaying  the  registration 
of  the  transfers  to  Baylis  until  the  21st  affords  a  strong 
inference  that  the  original  writ  was  in  force  up  to  that 
date. 

Therefore,  whether  the  alias  writ  was  or  was  not 
properly  issued  (a  question  upon  which  their  Lordships 
offer  no  opinion),  it  seems  clear  that  the  service  upon  the 
registrar  of  a  copy  of  it  in  order  to  affect  lands  already 
affected  by  the  original  writ,  can  be  accounted  for  only 
by  supposing  that  the  object  of  the  party  making  the 
serrice  was  the  unwarrantable  one  of  attempting  to 
enlarge  the  statutable  term  of  three  months  within 
which,  in  order  to  enforce  his  execution  against  the 
lands,  he  was  bound  to  procure  the  sale  of  them. 

Again,  their  Lordships  are  of  opinion  that  upon  the 
true  construction  of  those  provisions  of  the  statute 
(which  have  already  been  referred  to  and  considered) 
Baylis  had,  on  the  5th  of  January,  1872,  acquired  a  title 
to  the  lands,  which  could  only  be  defeated  by  a  sheriff's 
transfer  of  them  in  pursuance  of  the  original  writ.  The 
transfers  to  the  respondent  were  ex  concesso,  in  pur- 
suance of  [*120]  the  alias  writ,  and  were  made  at  a  time 
when,  according  to  the  statute,  no  valid  transfer  could 
have  been  made  in  execution  of  the  original  writ.  If 
this  be  so,  the  registrar  was  right  in  completing  Baylis' 
title  by  registration  on  the  21st  January  and  in  issuing 
the  certificates  to  him  ;  and  was  also  justified  in  refus- 
ing to  register  the  subsequent  transfers  to  the  respon- 
dent. It  follows  that  the  first  order  is  erroneous,  and 
ought  to  be  reversed. 

This  being  so,  it  becomes  unnecessary  for  their  Lord- 
ships to  consider  particularly  the  correctness  of  the 
other  two  orders.  They  are  founded  upon  the  first,  and 
if  that  cannot  stand,  must  fall  with  it.  The  case  has 
been  heard  ex  parte,  and  their  Lordships  are,  therefore, 
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the  more  desirous  to  abstain  from  expressing  any  opin- 
ion upon  the  construction  of  the  statute,  and  upon  the 
reasons  given  by  the  learned  Judges  of  the  Supremi: 
Court  for  their  various  orders,  which  is  not  essential  to 
the  determination  of  the  present  appeal. 

They  will  humbly  advise  Her  Majesty  that  all  the 
three  orders  under  appeal  be  reversed,  and  in  lieu 
thereof  that  orders  be  made  dismissing  the  summons  of 
the  29th  of  June,  1872,  with  costs;  and  the  summonses  of 
the  12th  of  March,  1873,  and  the  29th  of  August,  1874, 
without  costs.  Considering  that  the  subsequent  litiga- 
tion would  have  been  avoided  if  the  Registrar  of  Titles 
had  appealed  against  the  first  order  at  the  proper  time, 
their  Lordships  have  come  to  the  conclusion  that  the 
orders  of  dismissal  of  the  two  last  summonses  should  be 
without  costs.  They  think,  however,  that  the  registrar 
is  entitled  to  the  costs  of  this  appeal. 

Solicitors  for  the*  appeUant :— Freshfields  &  Williams. 


Privy  Council.*]  [L.  R.  1893,  A.  C.  656. 

SOLLING  AND  ANOTHER,  Plaintiffs, 

AND 

BROUGHTON,  Defendant. 

On  appeal  from  the  Supreme  Court  of  New  South 
Wales. 

Law  of  New  South  Wales— Beat  Property  Act,  26  Vict.  No.  9—41 
Vict.  No,  18 — Onus  Probandi  as  between  Applicant  and  Caveators 
in  possession. 

When  the  respondent  applied  to  bring  land  under  the  provisions 
of  the  Real  Property  Act  (26  Vic.  No.  9)  amended  by  41  Vic.  No. 
18,  and  showed  a  complete  documentary  title,  and  that  he  was  in 
possession  within  twenty  years  before  such  application  :— 

Held,  that  the  onus  was  on  the  appellants,  who  were  caveators 
in  possession,  to  show  that  the  applicant's  title  had  been  defeated — 
that  is,  that  his  entries  on  the  land  when  vacant  within  the  twenty 

♦Present  :— The  Lord  Chancellor,  Lord  Watson,  Lord  Hobhouse, 
Lord  Macnaghten,  Lord  Morris,  Lord  Shand,  and  Sir  Richard 
Conch. 
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years  had  been  ineffective— in  other  words,  had  not  been  made 
animo  possidendi,  or  had  been  made  after  his  title  had  been  extin- 
^cniahed. 

Appeal  from  an  order  of  the  Supreme  Court 
(August  18,  1891),  directing  certain  caveats  entered  by 
the  appellants  to  be  withdrawn  with  costs. 

[*557.]  The  facts  are  stated  in  the  judgment  of  their 
Lordships,  and  the  case  in  the  Court  below  is  reported 
in  12  N.  S.  W.  L.  R.  189. 

Finlaj,  Q.C.,  and  W.  Graham,  for  the  appellants, 
contended  that  they  ought  to  have  been  treated  as 
defendants  and  not  as  plaintiffs  in  an  action  of  eject- 
ment, they  being  at  the  date  of  their  application  in  pos- 
session of  the  lands  in  suit.  The  Supreme  Court  Judge 
was  in  error  in  deciding  the  case  as  though  the  appel- 
lants had  relied  only  on  a  possessory  title,  for  they  had 
put  forward  in  the  alternative  a  documentary  title, 
which  should  have  been  duly  put  in  issue.  The  case  for 
the  appellants  was  that  the  respondent  had  been  out  of 
possession  for  more  than  20  years,  and  that  accordingly 
his  title  (if  any)  was  extinguished.  The  entries  tound  by 
the  jury  to  have  been  made  by  the  respondent  on  the 
lands  during  those  years  were  mere  entries  within  the 
meaning  of  3  and  4  Will.  4,  c.  27,  s.  10,  and  were  not 
made  animo  possidendi.  Reference  was  made  to  Trus- 
tees, Executors  and  Agency  Company  v.  Short  ;^  Doe  v. 
Barnard  ;2  Dixon  v.  Gayfere  ;*  Asher  v.  Whitlock  ;* 
[Cozens-Hardy,  Q.C.,  referred  to  Jenkins  v.  Jones*]. 

Cozens-Hardy,  Q.C.,  and  Vaughan  Hawkins  for  the 
respondent,  were  not  heard. 

The  judgment  of  their  Lordships  was  delivered  by, 
LORD  MACNAUGHTEN  :— 

The  question  in  this  case  relates  to  the  title  to  a 
piece  of  land  containing  ten  acres,  situate  at  Gore's 

1 13  App.  Gag.  7d3. 
'  13  Q.  B.  945. 
3  17  Beav.  431. 

*  L-  B.  1  Q.  B.  1. 

*  9  Q.  B.  D.  128. 
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wharf  in  the  parish  of  Willoughby  in  the  county  of 
Cnmberland.  The  proceedings  commenced  on  the  2nd 
of  November,  1887,  with  an  application  by  the  respon- 
dent Thomas  Broughton,  to  bring  the  land  under  the  pro- 
visions of  the  Real  Property  Act,  26  Vict,  No.  9,  amended 
by  41  Vic,  No.  18.  The  applicant's  title  was  passed  by 
the  examiners  of  titles,  and  the  usual  notices  were  is- 
sued. On  the  [*558]  16th  of  November,  1889,  the  ap- 
pellants who  were  in  possession  of  the  land  at  the  time 
lodged  caveats  against  the  application.  Gases  were 
stated  in  pursuance  of  the  Act  by  both  parties  ;  and  in 
the  result  issues  were  settled  which  the  Court  directed 
to  be  tried  before  a  jury  between  the  caveators  as  plain- 
tiffs and  the  applicant  as  defendant. 

The  applicant  in  his  caae  showed  a  complete 
documentary  title  commencing  with  a  Crown  grant 
dated  the  29th  of  September,  1838,  to  one  William  Gore 
in  fee.  The  caveators  relied  on  a  possessory  title,  and 
alleged  that  the  applicant  had  been  out  of  possession  for 
more  than  twenty  years.  An  alternative  case  in  which 
they  put  forward  a  documentary  title  was  abandoned. 

The  trial  took  place  before  Sir  William  Windeyer, 
J.,  and  a  jury  of  four  persons.  It  lasted  six  days.  The 
learned  judge  summed  up  the  case  to  the  jury,  who  by 
the  consent  of  both  parties  were  not  required  to  find 
a  verdict  on  the  specific  issues.  They  found  a  special 
verdict  on  certain  questions  which  were  submitted  to 
them,  and  the  issues  were  reserved  to  be  dealt  with  by 
the  full  Court 

The  judgment  of  the  full  Court,  of  which  Sir  William 
Windeyer,  J.,  was  himself  a  member,  was  delivered  by 
Sir  Frederick  Matthew  Darley,  C.J.,  on  the  18th  of 
August,  1891.  The  judgment  states  the  material  findings 
of  the  jury  in  the  following  terms  : — 

"In  their  answer  to  the  second  question  the  jury 
found  that  Broughton  made  an  entry  on  the  land  in 
1855  ;  and  reading  this  finding  with  the  evidence  given, 
it  must  be  taken  to  mean  an  entry  in  June,  1855,  upon 
the  land  when  it  was  vacant  and  in  the  occupation  of 
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no  one.  Then,  in  answer  to  the  third  question,  the  jury 
found  that  Broughton  made  an  entry  when  no  one  was 
in  actual  occupation  between  November,  1867,  and  No- 
vember, 1887  ;  and  looking  at  this  by  the  light  of  the 
evidence  it  plainly  refers  to  an  entry  by  Broughton  in 
the  year  1875,  when  he  went  there  and  found  the  place 
vacant  and  the  house  upon  it  empty." 

Upon  these  findings,  having  regard  to  facts  which 
were  either  admitted  or  proved,  the  Court  was  of  opinion 
that  the  caveators  had  "failed  to  show  that  for  any 
period  of  twenty  years  they  were  in  continuous  posses- 
sion," and  concluded  by  stating  that  [*589]  "the  appli- 
cant must  in  both  suits  be  declared  to  be  the  party  fin- 
ally successful  and  the  caveats  must  be  removed." 

From  this  judgmient  and  the  orders  consequential 
upon  it  the  caveators  have  appealed. 

Their  first  ground  of  complaint  is  that  they  ought 
not  to  have  been  made  plaintiffs  in  the  trial  of  the 
issues,  but  that  they  ought  to  have  had  such  advantage 
as  a  defendant  in  possession  has  in  an  action  for  the 
recovery  of  land.  In  answer  to  this  objection  it  would 
probably  be  sufficient  to  say  that  there  was  no  appeal 
to  the  full  Court,  and  that  there  is  no  appeal  to  this 
board,  from  the  order  which  directed  the  caveators  to 
be  plaintiffs.  It  is  stated  in  the  judgment  under  appeal 
that  it  has  been  held  in  New  South  Wales  **that  a  cavea- 
tor in  possession  is  not  in  the  same  position  as  a  defen- 
dant in  ejectment,"  and  authority  was  cited  in  support 
of  th«at  view.  Their  Lordships  do  not  desire  to  throw 
any  doubt  upon  this  proposition,  which  in  itself  does  not 
seem  unreasonable,  or  indeed  to  express  any  opinion 
upon  it,  as  the  point  is  not  properly  before  them.  But 
it  may  be  observed  that  in  the  present  case  the  cavea- 
tors would  have  gained  no  advantage  by  being  made 
defendants.  The  applicant  comes  forward  and  shows 
a  complete  documentary  title,  and  proves  that  he  wan 
in  possession  within  the  period  of  twenty  years  before 
the  commencement  of  the  proceedings.  Then  the  bur- 
den of  proof  is  shifted  ;  Leigh  v.  Jack,*  and  it  lies  upon 

•5  Ex.  D.  264. 
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the  caveators  to  show  that  the  applicant's  original  title 
has  been  defeated,  or  in  other  words  that  the  entry  in 
1875  was  not  effective. 

Then  it  was  objected  that  the  findings  of  the  jury  a» 
to  Broughton's  entries  on  the  land  come  to  nothing. 
The  statute,  it  was  pointed  out,  declares  that  no  person 
shall  be  deemed  to  have  been  in  possession  of  any  land 
within  the  meaning  of  the  Act  "merely  by  reason  of 
having  made  an  entry  thereon."  That  "evidently 
applies,"  as  Lord  Campbell  observes  in  Randall  v.  Ste- 
vens,^ "  to  a  mere  entry,  as  for  the  purpose  of  avoiding 
a  fine,  which  may  be  made  by  stepping  on  any  corner 
of  the  land  in  the  night  time  and  pronouncing  a  few 
words,  without  any  attempt  or  intention  or  wish  to  take 
possession."  In  the  present  [*560]  case  there  is  no 
ground  for  supposing  that  the  findings  of  the  jury,  who 
must  have  had  their  minds  directed  to  this  question 
— the  substantial  question  between  the  parties — ^were 
illusory  and  unmeaning.  The  entries  must  have  been 
regarded  by  the  jury  as  effective.  They  are  so  treated 
by  the  Court  which  included  the  learned  Judge  who 
presided  at  the  trial.  And,  if  the  evidence  is  to  be 
looked  at  it  is  plain  that  these  entries  were  made 
animo  possidendi,  and  that  in  entering  upon  the  land 
Broughton  was  in  of  his  fee  simple  title,  and  that  anj 
other  person  there  not  having  his  license  or  authority 
would  have  been  a  mere  trespasser. 

Under  these  circumstances  it  was  for  the  caveators 
to  prove  that  Broughton's  entry  in  1875  was  of  no  avail. 
That  could  only  be  done  by  showing  that  Broughton's 
right  and  title  had  been  previously  extinguished.  Now 
the  facts  are  these : — William  Gk>re  mortgaged  the 
land  in  fee  in  1840.  He  died  intestate  in  1845,  leaving 
his  son  William  Bligh  Gore  his  heir-at-law.  In  May, 
1855,  the  successor  in  title  of  the  original  mortgagees 
sold  the  land  as  he  was  entitled  to  do  by  the  terms  of 
the  mortgage  deed.  The  purchaser  in  that  sale  mort- 
gaged the  land  in  fee  to  Broughton  on  the  15th  of  June, 
1855,  and  Broughton  purchased  the  equity  of  redemp- 

T2  El.  &  Bl.  652. 
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tion  in  1861.  So  long  as  the  mortgage  continued  the 
possession  of  William  Bligh  Gore,  the  heir-at-law  of  the 
mortgagor,  was  not  hostile  to  or  inconsistent  with  the 
mortgagee's  right.  It  was  said  that  there  was  no  proof 
that  interest  was  ever  paid  on  the  mortgage.  It  was 
for  the  caveators  to  prove  non-payment  of  interest,  if 
that  fact  was  supposed  to  be  material.  It  could 
not  really  have  been  material,  because  no  title 
could  have  been  acquired  under  the  Statute  of  Limita- 
tions between  1840,  the  date  of  the  mortgage,  and  1855, 
the  date  of  the  sale.  If  William  Bligh  Gore  continued 
in  possession  after  the  sale,  as  it  may  be  presumed  he 
did,  until  Broughton's  entry  in  the  following  June,  he 
must  either  have  been  tenant  at  will  or  tenant  at  suf- 
ferance. Broughton,  it  seem«,  took  William  Bligh  Gore 
with  him  when  he  made  the  entry  in  June,  1855,  and 
authorized  him  to  remain  in  occupation.  Whether  Wm. 
Bligh  Gore  in  fact  acted  as  Broughton's  agent  or  not, 
from  June,  1855,  he  was  tenant  at  will,  and  even  if  there 
[*561]  had  been  continuous  occupation  from  that  date 
by  William  Bligh  Gore  and  persons  claiming  under  him 
without  any  acknowledgment  of  Broughton's  title,  no 
title  could  have  been  acquired  under  the  Statute  of 
Limitations  until  June,  1876,  and  it  is  found  that 
Broughton  entered  again  in  1875.  The  same  result  may 
be  reached,  as  it  has  been  reached  by  the  Full  Court, 
on  the  showing  of  the  caveators  themselves.  They  seek 
to  set  up  a  possessory  title  derived  from  one  French, 
who  died  in  October,  1875,  and  who  was  the  husband  of 
Mrs.  French,  one  of  the  appellants.  But  French  did  not 
enter  until  after  the  death  of  William  Bligh  Gore  in 
1863,  and  the  appellants  cannot  connect  French  in  title 
with  William  Bligh  Gore.  French  was  a  nephew  of 
William  Bligh  Gore,  but  he  was  neither  his  devisee  nor 
his  heir  nor  one  of  his  next  of  kin.  There  must  have  been 
an  interval  between  the  death  of  William  Bligh  Gore 
and  the  entry  of  French.  During  that  interval,  whether 
William  Bligh  Gore  was  tenant  at  will  or  tenant  at 
sufferance,  the  rightful  owner  on  the  determination  of 
the  tenancy  by  the  death  of  the  tenant  must  have  been 
ifl  of  his  fee  simple  without  the  presence  of  any  other 
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perBon  an  the  land  who  coald  carry  on  or  initiate  a 
claim  hostile  to  or  inconsistent  with  his  right 

Under  these  circumstances  the  caveators  cannot  con- 
nect themselves  with  William  Bligh  Gore,  and  the  au- 
thority of  Doe.  V.  Barnard,®  on  which  they  seem  to  have 
relied  in  the  Court  below  is  really  against  them. 

Their  Lordships  will  therefore  humbly  advise  Her 
Majesty  that  this  appeal  ought  to  be  dismissed.  The 
appellants  will  pay  the  costs  of  the  appeal. 

Solicitors  for  appellants  : — Henry  Kimber  &  Co. 
Solicitors  for  respondent :— Want  &  Co. 


Privy  Council.*]  [6  R.  429. 

WILSON,  Plaintiff 

AND 

McINTOSH,  Defendant 

On  appeal  from  the  Supreme  Court  of  New  South 
Wales. 

New  South  Wales — Land — Caveat — Limitation  of  time — Waiver — 
Quilibet  potest  renunciari  juH  pro  se  introducto — Real  Property 
Act,  1862  f2Q  Vict.,  No.  9j  ss.  21,  22,  23^Real  Property  Act, 
Further  Amendment  Act,  1877  (41  Vict.,  No.  18). 

The  period  of  three  months,  which  is  the  limit  allowed  by  Sec. 
23  of  the  Real  Property  Act  of  New  South  Wales  for  taking  pro- 
ceedings after  entering  a  caveat,  is  introdnced  for  the  benefit  of 
the  person  applying  to  have  the  land  to  which  the  caveat  applies 
brought  under  the  Act,  and  may,  therefore,  be  waived  by  him. 

On  8th  Januai7, 1887,  the  respondent  Mcintosh  lodged 

an  application  in  the  office  of  the  Registrar-General  to 

bring  under  the  Real  Property  Act  (26  Vie.  No.  9)  certain 

lands,  comprising   about  forty   acres.     The  applicant's 

title  was  alleged  to  depend  on  the  will  of  one  Cornelius 

Sheehan,   a   former   owner   of   the  lands,   whereby   he 

«  13  Q  B..  945. 

•Preee  it  :— Lords  Watson,  Halabnry,  Macnaghten  and  Morris,  Sir 
Richard  Couch  and  Davey,  L.J. 
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devised  his  real  estate  to  his  then  wife,  Isabella  Shee- 
haiiy  for  life,  with  remainder  to  the  applicant  in  fee. 

In  his  declaration  in  support  of  the  application  the 
respondent  alleged  that  there  was  no  one  in  possession 
or  occupation  of  the  land  adversely  to  his  interest,  ano 
that  there  was  not  any  fact  or  circumstance  material  to 
the  title  which  was  not  fully  and  fairly  disclosed  to  the 
utmost  extent  of  his  knowledge  and  beflef. 

On  12th  May,  1887,  the  Appellant  lodged  a  caveat 
against  the  land  being  brought  under  the  provisions  of  the 
Act,  but  she  did  not  take  any  proceedings  to  e«rtablish  her 
title  or  apply  for  an  injunction  restraining  the  Regis- 
trar-General from  bringing  the  land  under  the  provi- 
sions of  the  Act  The  appellant  denied  the  title  of  the 
respondent  on  the  allegation  that  Isabella  Sheehan,  the 
former  wife  of  the  testator  Cornelius  Sheehan,  died  in 
his  life  time,  and  that  the  testator  had  subsequently 
married  again  and  thereby  revoked  his  will,  and  she 
further  alleged  that  she  and  those  through  [*430]  whom 
she  claimed  had  acquired  title  to  the  land  by  possession 
under  the  Statute  of  Limitations. 

On  1st  November,  1887,  more  than  three  months  after 
the  lodging  of  the  caveat,  the  respondent  stated  a  case 
for  the  opinion  and  direction  of  the  Supreme  Court  On 
4th  November  he  applied  for  and  obtained  an  order  of 
the  Court  directing  the  appellant  to  state  and  file  a  case 
on  her  behalf,  which  she  did  on  18th  November. 

Having  obtained  from  the  appellant  a  statement  of 
her  case,  the  respondent  did  not  further  proceed  with 
his  application,  but  on  24th  July,  1890,  he  served  the 
appellant  with  a  notice  of  motion  to  have  her  caveat  set 
aside  on  the  ground  that,  as  she  had  failed  to  take  any 
proceedings  within  three  months  of  its  filing,  as  pro- 
vided by  Sec.  23  of  the  Real  Property  Act,  the  caveat 
lapsed. 

It  appeared,  from  the  appellant's  affidavits  in  opposi- 
tion to  the  motion,  that  on  Sth  May,  1888,  her  solicitor 
had  inquired  by  letter  whether  the  respondent  intended 
to  proceed  with  the  case,  and  receiving  no  answer,  had 
ient  his  clerk  to  inquire,  and  that  the  clerk  stated  that 
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the  respondent's  solicitor  informed  him  that  there  was 
a  dispute  as  to  costs  between  him  and  his  client, 
and  that  he  would  have^  nothing  more  to  do  with  the 
matter.  The  respondent's  present  solicitor,  however, 
made  an  affidavit  of  his  belief  that  his  client  was  not 
aware  until  recently  that  the  appellant  had  not  ob- 
tained an  injunction.  On  8th  August,  1890,  an  order 
was  made  removing  the  caveat.  From  that  order  the 
appellant   now  appealed. 

Sections  21,  22  and  23  of  the  Real  Property  Act  (26 
Vic.   No.  9)  are  as  follows  : — ^ 

^  Sec.  21  :  Any  person  having  or  claiming  an  interest  in  any 
land  so  advertised  as  aforesaid,  or  the  attorney  of  any  sach  person 
may  within  the  time  by  any  direction  of  the  commissioners  for  that 
purpose  limited  lodge  a  caveat  with  the  Registrar-General  in  form 
B.  of  the  schedule  hereto,  forbidding  the  bringing  of  such  land 
under  the  provisions  of  this  Act,  and  every  such  caveat  shaU 
particularize  the  estate,  interest,  lien  or  charge  claimed  by  the  per- 
son lodging  the  same,  and  the  person  lodging  such  caveat  shall,  if 
required,  deliver  a  full  and  complete  abstract  of  his  title." 

Sec.  22  :  "  The  Registrar-General,  upon  receipt  of  any  such 
caveat  within  the  time  limited  as  aforesaid,  shall  notify  the  same 
to  such  applicant  proprietor,  and  shall  suspend  further  action  in  the 
mattf*r,  and  the  lands  in  respect  of  which  such  caveat  may  have 
been  lodged  shall  not  be  brought  under  the  provisions  of  this  Act 
until  such  caveat  shall  have  been  withdrawn  or  shall  have  lapsed 
from  any  of  the  causes  hereinafter  provided,  or  until  a  [^43]  deci- 
sion shall  have  been  obtained  from  the  Court  having  jurisdiction 
in  the  matter." 

Sec.  23:  "After  the  expiration  of  three  months  from  the 
receipt  thereof  every  such  caveat  shall  be  deemed  to  have  lapsed, 
unless  the  person  by  whom  or  on  whose  behalf  the  same  was  lodged 
shall  within  that  time  have  taken  proceedings  in  any  Court  of 
competent  jurisdiction  to  establish  his  title  to  the  estate,  interest, 
lien,  or  charge,  therein  specified,  and  shall  have  given  written 
notice  thereof  to  the  Registrar-General,  or  shall  have  obtained  from 
the  Supreme  Court  an  order  or  injunction  restraining  the  Registrar- 
General  from  bringing  the  land  therein  referred  to  under  the  pro- 
visions of  this  Act." 

By  Sec.  4  of  the  Amending  Act,  41  Vic.  No.  18,  it  is  provided 

that  :—  .       1     ^       J 

"  Where  any  caveat  against  an  application  to  bring  land  under 
the  principal  Act  shall  have  been  lodged  in  pursuance  of  Sec.  21 
by  any  person  (hereinafter  called  the  caveator)  daimmg  such  land 
or  a  portion  thereof,  or  an  interest  therein  adversely  to  the  appli- 
cant, it  shall  not  be  necessary  for  such  caveator  to  take  proceed- 
Ines  in  any  Court  to  establish  such  claim,  but  the  applicant  may 
state  a  case  for  the  opinion  and  direction  of  the  Supreme  Court 
upon  the  matter,  and  the  caveator  may  apply  to  the  said  Coij^  for 
an  order  on  the  Registrar-General,  as  provided  by  Sec.  fH,  to 
restrain  him  from  proceeding  till  the  further  order  of  the  Oonrt, 
And  the  Court  may  make  such  an  order,  and  may  in  its  discretion 
direct  the  caveator  to  lodge  in  the  Court  on  or  before  a  certain  day 
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[*431]  J.  Ashton  Gross,  for  the  appellant 
The  respondent  was  not  represented. 

The     judgment    of    the     Judicial     Committee    was 
delivered  by, 
DAVEY,  L.,  J  :— 

[His  Lordship,  after  stating  the  facts,  continued  :] 
Their  Lordships  are  of  opinion  that  the  limitation  of 
time  contained  in  Sec.  23  is  introduced  for  the  benefit 
of  the  applicant  to  enable  him  to  obtain  a  speedy  deter- 
mination of  his  right  to  have  the  land  brought  under  the 
provisions  of  the  Act  without  being  embarrassed  by  the 
tiling  of  a  caveat  which  is  not  proceeded  with  in  due 
time.  It  was  argued  on  behalf  of  the  appellant  that  the 
effect  of  Sec.  4  of  the  Amending  Act  is  to  prevent  the 
lapse  of  the  caveat  by  reason  of  the  caveator  not  taking 
any  proceeding,  [*432]  inasmuch  as  it  is  thereby  provided 
that  **  it  shall  not  be  necessary  for  such  caveator  to  take 
proceedings,"  and  liberty  is  given  to  the  applicant  to 
take  the  initiative  by  stating  a  case,  and  no  time  is  limited 
within  which  the  case  must  be  stated.  Their  Lordships 
do  not  think  it  necessary  to  express  any  opinion  upoi* 
this  point  or  upon  the  question  whether,  if  the  caveat 
had  lapsed,  the  caveator  is  concluded  and  deprived  of 
every  other  means  of  asserting  her  title.  Their  Lord- 
ships are  of  opinion  that  the  maxim,  Quilibet  potest 
rennnciare  juri  pro  se  introducto,  applies  to  this  case, 
that  it  was  competent  for  the  applicant  to  waive  the 
limit  of  the  three  months  and  the  lapse  of  the  caveat  by 
Sec.  23,  and  that  the  resident  did  waive  it  by  stating 
a  case  and  applying  for  and  obtaining  an  order  upon  the 
appellant  to  state  her  case,  both  which  steps  assumed  an 

a  case  on  his  own  behalf,  stating  whether  he  claims  in  his  own 
right  or  under  another  person,  together  with  such  other  particulars 
(if  any)  as  the  Court  shall  think  fit  to  order,  and  tiie  Court  shall 
thereupon  direct  an  issue  or  issues  to  be  tried  by  a  jury  as  to  any 
fact  or  facts,  or,  should  no  fact  be  in  contest,  may  decide  the  mat- 
ter upon  the  case  stated,  and  for  the  purpoees  nforehaid  may  make 
all  such  orders  as  the  Court  shall  think  fit,  and  the  decision  of  the 
Court  finally  upon  the  matter  shall  be  conclusiye  on  the  parties  and 
on  the  Registrar-General  and  commissioners,  and  the  costs  of  eyery 
proceeding  under  this  section  shall  be  borne  by  the  party  finally 
uiumccettful." 

B.T0R.CA8. — 6 
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proceeded  on  the  asumption  of  the  continued  existence  of 
the  caveat.  In  holding  that  it  was  competent  for  an  appli- 
cant to  waive  the  lapse,  their  Lordships  do  not  under- 
stand that  they  are  differing  from  the  learned  judges 
in  the  Court  below.  In  Phillips  v.  Martin^  the  facts 
were  very  similar  to  those  in  the  present  case,  with  the 
addition  that  issues  had  been  settled  on  the  cases  stated 
and  had  been  tried  by  a  jury,  who  found  against  the 
applicant,  and  proceedings  had  then  been  taken  un«ac- 
cessfully  for  a  new  trial  ending  in  an  appeal  to  this 
Board.  In  the  course  of  his  judgment  on  that  case  th* 
Chief  Justice  said  :  "  Here  there  is  abundant  evidence 
of  waiver,  and  it  is  quite  clear  that  a  man  may  by  his 
conduct  waive  a  provision  of  an  Act  of  Parliament 
intended  for  his  benefit  The  caveator  was  not  brought 
into  Court  in  any  way  until  the  caveat  had  lapsed.  And 
now  the  applicant,  after  all  these  proceedings  have 
been  taken  by  him,  after,  doubtless,  much  expense  has 
been  incurred  on  the  part  of  the  caveator,  and  after 
lying  by  and  hoping  to  get  a  judgment  of  the  Court  in 
his  favour,  asks  the  Court  to  do  that  which,  but  for  some 
reasons  known  to  himself,  he  might  have  asked  tne 
Court  to  do  before  any  other  step  in  the  proceedings 
had  been  taken.  I  think  he  is  altogether  too  late.  It  is 
to  my  mind  a  clear  principle  of  equity,  and  I  have  no 
doubt  there  are  abundant  authorities  on  the  point  tiiai 
equity  will  interfere  to  prevent  the  machinery  of  an 
Act  of  Parliament  being  used  by  a  [*433]  person  to  defeat 
equities  which  he  has  himself  raised,  and  to  get  rid  of 
a  waiver  created  by  his  own  acts." 

Their  Lordships  agree  with  these  observations  of  the 
€hief  Justice,  and  think  that  they  apply  to  the  present 
<;ase,  notwithstanding  that  the  respondent  did  not  think 
fit  to  obtain  a  decision  of  the  Court  on  the  case  which 
he  had  compelled  the  present  appellant  to  state.  Mr. 
Justice  Windeyer  distinguished  the  case  of  Phillips  v. 
Martin  ^  from  the  present  case  on  the  ground  that  the 
case  has  not  gone  so  far  as  it  went  in  Phillips  v.  MartiA.^ 
The  learned  Judge  said  :    "  In  Phillips  v.  Martin  *  tiie 

'  n  N.  S.  W.  L.  R.  163. 
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applicant  brought  the  case  before  this  Court,  and  ob- 
tained a  decision,  and  from  that  decision  he  unsuccess- 
fully appealed  to  the  Privy  Council,  and  that  case  was 
decided  upon  the  clear  principle  of  law  that,  where, 
although  the  Court  has  no  jurisdiction,  the  parties  have 
allowed  it  to  exercise  jurisdiction  and  to  go  to  the 
length  of  pronouncing  judgment,  the  unsuccessful  party 
cannot  then  turn  round  and  deny  the  jurisdiction  of  the 
Com't  That  principle,  however,  has  no  application  to 
the  present  case." 

Their  Lordships  cannot  regard  these  circumstances 
as  making  any  difference  in  principle.  The  respondent 
in  the  present  case  invoked  the  jurisdiction  of  the  Court 
to  colnpel  the  appellant  to  state  her  case,  and  the  appel- 
lant did  so,  and  no  doubt  incurred  costs  in  doing  so, 
and  all  the  risk  involved  in  showing  her  title.  If  it  be 
once  admitted  that  an  applicant  may  waive  the  lapse, 
it  is  a  question  of  fact  on  the  circumstances  of  each  case 
whether  there  has  been  a  waiver  or  not  Their  liord- 
ahips  agree  with  the  observations  of  Mr.  Justice  Stephen 
on  this  part  of  the  case.  Their  Lordships  will  therefore 
humbly  advise  Her  Majesty  that  the  order  appealed 
from  be  reversed  and  the  original  motion  refused  with 
costs.  The  respondent  must  also  pay  the  costs  of  this 
appeal. 

Solicitors : — Parker,  Gharrett  &  Parker,  for  the  appellant. 


Supreme  Coubt,  Victohia.]  [17  V.  L.  R  108  (1891) ; 

[Also  Reported  12  A.  L.  T.  207. 

In  re  ANNAND. 

Trwujer  of  Land  Act,  1890  (No.  1149),  s.  145— Practice— Pro- 
ceedings to  remove  caveat — Costs. 

The  4siMiiiiiittee  of  a  lonatic  resident  in  England  had  power 
^ren  to  him  by  the  English  Courts  to  sell  the  property  of  the  luna- 
^  in  Victoria.  The  next-of-kin  of  the  Innatic  lodged  a  caveat  to 
Pntent  any  deaUofSa  in  respeot  of  the  land.  The  atiorney-undor- 
Power  of  the  committee  of  the  Innatic  applied  by  way  of  motion 
to  have  the  caveat  removed. 
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Held,  that  the  attomey-under-power  was  entitled  to  make  the 
application,  and  that  ^he  next-of-kin  had  no  power  to  lodge  the 
caveat  Proceedings  nnder  Sec.  145  of  the  Act  may  be  taken  either 
by  way  of  motion  or  by  sommonB. 

The  Fnll  Court  has  power  to  deal  with  the  question  of  costs  in  proceed- 
ings to  remove  a  caveat. 

This  was  an  application  by  motion  to  remove  a  cay- 
eat  nnder  Sec.  145  of  the  Transfer  of  Land  Act  1890. 
The  application  was  made  on  behalf  of  the  attorney 
under  power  for  the  committee  [*109]  of  one  George 
Annand,  a  lunatic.  The  committee  had  been  given 
power  to  deal  with  the  real  estate  of  the  lunatic  by  the 
English  Courts.  The  caveators  were  the  next-of-kin  of 
the  lunatic. 

Weigall,  in  support  of  the  motion. 

Hayes  to  oppose  on  behalf  of  the  caveators — ^These 
proceedings  should  have  been  taken  by  way  of  summons, 
and  not  by  motion.  By  Sec.  145  of  the  Transfer  of  Land 
Act,  1890,  a  person  may,  "if  he  think  fit,  summon  the 
caveator  to  attend  before  the  Supreme  Court"  The 
practice  has  never  been  clearly  defined. 

Weigall  : — ^The  practice  has  been  to  proceed  by  way 
of  motion.  The  proceedings  may  be  by  motion  or  by 
summons,  and  if  the  caveator  receives  due  notice  to 
appear,  and  does  appear,  then  the  Court  may  deal  with 
the  application. 

Counsel  referred  to  ex  parte  Vincent^ 

Per  curiam.  We  think  that  the  caveator  may  be 
brought  before  the  Full  Court  either  by  a  Judge's  sum- 
mons or  by  a  notice  of  motion.  A  notice  of  motion  or 
a  summons  will  serve  "  to  summon  "  the  caveator  before 
the  Court  within  the  meaning  of  Sec.  145.  We  will  hear 
the  application. 

Weigall  in  support  of  the  motion  : — The  caveators 
had  no  power  to  lodge  a  caveat.  They  claim  to  be  the 
next-of-kin  of  a  living  person  ;  they  have  no  interest 
which  could  possibly  be  the  subject  of  a  caveat  Tne 
only  persons  who  can  lodge  a  caveat  are  beneficiaries 
and  those  who  claim  an  interest  in  the  land. 

1  8  A    L.  T.  181. 
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[Counsel  was  stopped  by  the  Court] 

Hayes  : — ^The  committee  cannot  apply  to  remove  the 
caveat,  as  he  is  not  the  proprietor  of  the  land,  and  does 
not  come  within  the  meaning  of  Sec.  145.  I  cannot  con- 
tend that  the  caveators  have  any  interest  in  the  land, 
or  that  they  are  beneficiaries. 

Per  curiam.  [Higinbotham,  C.J.,  and  a'Beckett  and 
Hodges,  J  J.]. — ^We  think  that  the  applicant  has  a  right 
to  take  steps  to  remove  the  [*110]  caveat,  and  that  the 
caveators  had  no  power  to  lodge  such  caveat.  The 
motion  will  be  granted,  with  costs. 

Hayes  : — ^The  Court  has  no  i)ower  to  order  costs. 

Weigall  : — Under  Sec.  145  the  Court  may  make  such 
order  as  may  be  just,  and  that  would  include  costs.  Sec. 
218  makes  the  Rules  of  the  Supreme  Court  applicable  to 
proceedings  under  this  Act,  and  by  Order  LXV.,  r.  1, 
the  applicant  would  be  entitled  to  costs. 

[Higinbotham,  C.J. — There  appears  to  be  no  express 
power  to  give  costs.  It  is  very  desirable  that  the  prac- 
tice should  be  settled  definitely.] 

Cur.  adv.  vult. 

Higinbotham,  C.J.,  delivered  the  judgment  of  the 
Court  [Higinbotham,  C.J.,  a'Beckett  and  Hodges,  JJ.] — 
This  was  an  application  on  motion  by  notice  to  remove 
a  caveat  under  Sea  145  of  the  Transfer  of  Land  Act, 
1890.  The  motion  was  granted  ;  the  question  of  costs 
was  reserved.  In  the  case  of  the  Caveat  of  Turner,^  it 
was  held  by  Williams,  J.,  upon  an  application  to  remove 
a  caveat  under  the  corresponding  section  of  the  "  Trans- 
fer of  Land  Statute ''  (No.  301),  that  as  no  provision  for 
costs  was  made  by  that  section,  a  Judge  had  no  power 
to  grant  costs  on  such  an  application.  We  think  that 
that  ruling  cannot  be  upheld.  By  Order  LXV.,  r.  1,  it 
is  provided  that  "  subject  to  the  provisions  of  this  Act 
and  these  Rules  the  costs  of  and  incident  to  all  proceed- 
ings in  the  Court,  including  the  administration  of  estates 
and  trusts,  shall  be  in  the  discretion  of  the  Court"  It 

»7  A.  L.  T.  75. 
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lias  been  held  by  a  Court  of  Appeal  in  England,  upon 
the  language  of  the  Judicature  Acts  andof  acrolein  the 
same  terms  as  the  Victorian  rule  above  cited,  that  the 
Judicature  Acts  and  the  rule  do  not  enable  the  Ck>urt 
or  a  Judge  to  order  costs  to  be  paid  by  persons  who^ 
before  the  Acts  came  into  operation,  could  not  have 
been  ordered  to  pay  them  ;  but  that  the  true  construc- 
tion of  this  rule  is  that  it  was  only  intended  to  regulate 
the  way  in  which  costs  were  to  be  dealt  with  when 
power  was  given  to  the  Court,  or  [*111]  independently 
of  an  Act  of  Parliament,  the  Court  had  power  to  deal 
with  costs  :  Be  Mill's  Estate,  ex  parte  Commissioner 
of  Works  and  Public  Buildings,^  following  Foster  y. 
Great  Western  Bailway  Company.*  The  construction  of 
this  rule,  adopted  by  the  English  Court  of  Appeal,  may 
be  fairly  open  to  argument,  and  it  seems  to  be  incon- 
sistent with  the  decisions  in  Fahey  v.  Ivey  &  Anr,*  which 
is  based  on  a  larger  construction  of  Order  LXV.,  r.  1. 
The  decision  of  the  English  Court  is  not  binding  upon 
this  Court,  but  in  accordance  with  our  practice  in  the 
analogous  case  of  a  decision  of  a  Court  of  Appeal  in 
England  upon  the  terms  of  an  English  Act  of  Parlia- 
ment,  identical  with  those  of  a  Victorian  Act  of  Parlia- 
ment, we  adopt  and  follow  it.  The  power  of  the  Court 
to  deal  with  costs  on  applications  in  caveat  proceedings, 
before  the  coming  into  force  of  "The  Judicature  Act  of 
1883,"  appears  from  two  cases  :  Power  v.  Smith  •  was 
decided  under  Sec.  24  of  the  "Transfer  of  Land  Sta- 
tute" as  to  a  caveat  against  bringing  land  under  the 
operation  of  the  Act  It  appears,  not  in  the  report  but 
in  the  order  drawn  up,  that  the  summons  in  this  case 
was  dismissed  with  £3  3s.  costs.  In  ex  parte  Ounn,^  which 
was  also  under  section  24,  the  Court  held  that  the  case 
was  not  one  for  costs,  an  observation  which  assumed 
that  costs  could  be  given.    In  both  of  these  cases  the 

8  34  Ch.   D.  24. 
*  8  Q.  B.  D.  26. 
»  6  A.  L.  T.  26. 
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gnestion  of  coets  was  considered  by  the  Court,  and  they 
most  be  taken  as' showing  what  the  then  existing  prac- 
tice was,  and  that  the  Court  held  that  it  had  power 
under  the  statute  to  deal  with  costs  upon  applications 
under  the  caveat  sections.  If  the  Court  possessed  the 
power  to  grant  costs  before  ^^The  Judicature  Act,  1883," 
came  into  operation,  that  power  has  not  been  taken 
away  by  the  Act  or  the  rules  made  under  the  Act  We 
grant  the  costs  of  this  motion. 

Solioitors  for  the  applio^nt : — Blake  &  Rifzgall. 
Solicitors  for  the  caveators  :— Taylor  &  Russell. 


Victoria.]  [10  V.  K  R  (E.)  186  (1884). 

MouswoRTH,  J.]  [Also  reported  :  6  A.  L.  T.  34. 

CROW  V.  CAMPBELL. 

Tmifa  and  eesiui  que  tnut — Land  purchased  on  security  of  trtuit 
estate — ^*  Statute  of  Frauds** — Consideration — Void  agree- 
ment^'* Transfer  of  Land  Statute  "  {No.  301),  s.  SO—Volun- 
tary  conveyance — Sominal  consideration — Practice  of  Office  of 
Titles. 

Land  purchased^  by  a  trustee  with  money  raised  by  mortgage 
of  the  trust  estate  declared  subject  to  the  same  trusts. 

An  ante-nuptial  amreement,  void  under  the  Statute  of  Frauds, 
cumot  form  a  valuable  consideration  for  the  conveyance  of  land 
after  the  marriage. 

Sec.  60  of  the  '*  Transfer  of  Land  Statute  "  (No.  301)  does  not 
apply  to  a  voluntary  transfer  of  land. 

An  administratrix  held,  as  part  of  the  intestate's  estate,  land 
Hot  Q  of  which  the  intestate  was  at  his  death  proprietor  in  fee 
under  "  The  Transfer  of  Land  Statute  "  (No.  301),  and  other  land 
(lot  7)  of  which  he  was  tenant  only.  She  purchased  the  latter, 
Mortgaged  both  lots  to  secure  the  payment  of  the  purchase  money, 
and  became  in  her  own  name  registered  proprietor  in  fee  of  both, 
nibject  to  the  mortgage.  She  then  married  again,  having  before 
tiM  marriage  had  an  agreement  (not  in  writing)  with  her  proposed 
husband,  who  did  not  know  that  she  held  as  administratrix,  that 
tt  be  would  expend  money  in  improvements  on  both  lots  and  pay 
of  the  mortgage,  she  would  transfer    lot    7  to  him.      After    the 
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marriage  he  expended  considerable  money  in  improving  them  ;  she 
transferred  lot  7  to  him  for  the  nominal  consideration  of  £5,  and 
he  became  registered  proprietor  of  it.  In  a  suit  for  the  adminis- 
tration of  the  intestate's  estate  :— 

Held— That  both  lots  were  subject  alike  to  the  trusts  of  the 
administration  ;  that  the  agreement  before  marriage  was  void  under 
the  Statute  of  Frauds,  and  formed  no  valuable  consideration  for 
the  transfer  of  lot  '7,  and  that  the  transferee  was  not  protected 
by  Sec.  50  of  the  Transfer  of  Land  Statute  (No.  301). 

Semble— The  practice  of  the  Office  of  Titles  of  endorsing  o^ 
a  certificate  of  tilJe  issued  on  a  voluntary  transfer  a  reference  to 
the  liability  of  the  title  to  be  defeated  by  creditors  of  the  traoa- 
feror  is  wrong. 

The  wife  allowed  leave  to  answer  separately. 

Suit  by  the  children  of  Alexander  Crow  deceased 
intestate  against  his  widow  and  administratrix,  Mary 
Anne  Campbell,  who  had  married  again,  and  Alexander 
Campbell  her  husband,  for  the  administration  of  the 
estate  of  the  intestate. 

The  wife  obtained  leave  to  answer  separately. 

Alexander  Crow  was  tenant  of  lot  No.  7  of  sec  H, 
Ballarat,  on  which  there  was  an  hotel  ;  and  owner  in  fee 
and  registered  proprietor  of  an  adjoining  lot  No.  6,  on 
which  there  was  a  billiard  room  used  with  the  hotel. 
Both  lots  were  held  under  the  Transfer  of  Land  Statute 
(No.  301). 

In  1877  he  died  leaving  a  widow,  the  defendant,  Mary 
Anne,  and  eight  children,  the  plaintiffs.  The  widow 
carried  on  the  business  as  her  own,  and  in  July,  1878, 
took  out  administration  ['187]  to  Crow,  and  paid  bis 
debts,  funeral  and  testamentary  expenses.  She  then 
purchased  the  fee  of  lot  No.  7  for  £650,  securing  the 
payment  of  the  purchase  money  by  mortgaging  lots  6 
and  7,  and  became  the  registered  proprietor  of  both, 
subject  to  the  mortgage.  On  29th  March,  1880,  she 
married  the  defendant,  Alexander  Campbell,  who  owned 
comparatively  large  property.  The  hotel  business  and 
premises  were  then  in  a  bad  condition. 

Campbell  asserted  that  before  marriage  he  had  a 
conversation  with  Mrs.  Crow,  and  on  her  telling  him 
that  everything  about  the  hotel  was  hers,  and  about  the 
purchase  of  the  hotel  and  mortgage,  he  entered  into  an 
oral  agreement  with  her  to  marry  her  and  spend  his 
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own  money  in  putting  the  place. in  repair  and  paying 
ofF  the  mortgage,  he  getting  lot  7  and  the  hotel  for  him- 
self, lot  6  being  held  by  Mrs.  Crow  clear  of  the  mort- 
gage, for  the  benefit  of  Crow's  children.  She,  as  witness 
for  the  plaintiffs,  said  there  was  no  contract,  but  merely 
a  conyersation  as  to  her  pecuniary  affairs.  The  hotel 
was  worth  about  £1,000.  After  the  marriage,  the  defen- 
dant Alexander  put  the  hotel  in  repair,  bought  some 
new  furniture,  carried  on  the  business,  and  had  the 
license  transferred  to  himself.  At  the  end  of  January, 
1882,  the  value  of  the  hotel  was  more  than  £2,000. 

On  the  9th  February,  1882,  a  transfer  of  the  hotel 
under  the  "Transfer  of  Land  Statute"  (No.  301)  was 
made  to  Campbell  by  his  wife  as  for  the  expressed  con- 
sideration of  £5.  The  mortgage  was  paid  and  a  certificate 
of  title  to  lot  7  was  issued  to  Campbell  and  of  lot  6  to 
Mb  wife. 

Quarrels  arose  between  Campbell  and  the  plaintiffs, 
and  about  January,  1884,  Mrs.  Campbell  left  the  hotel 
and  got  her  solicitor  to  demand  a  separate  maintenance. 
The  plaintiff's  solicitor  then  claimed  that  the  properties 
were  to  be  regarded  as  having  been  held  by  the  admin- 
istratrix in  trust  for  herself  and  the  plaintiffs,  and  the 
bUl  sought  to  enforce  that  claim. 

Mr.  a'Beckett  and  Mr.  Neighbour,  for  the  plaintiffs: — 
The  alleged  contract  relied  on  by  Campbell  is  not  a 
sufficient  consideration  for  the  transfer  by  his  wife  to 
him,  it  was  an  ante-nuptial  conversation  only,  and  not 
in  any  sense  a  contract  But  even  if  it  were  a  contract, 
it  was  not  in  writing  and,  therefore  [•188]  void  under 
the  Statute  of  Frauds,  and  could  not  form  a  good  con- 
sideration for  the  transfer.  Warden  v.  Jones  ;^  besides  it 
was  a  contract  between  an  intending  husband  and  wife 
to  the  detriment  of  the  wife's  children  by  her  former 
husband. 

The  transfer  states  the  consideration  as  £5,  whereas 
the  value  of  the  property  was  over  £2,000.  The  under- 
standing to  pay  the  mortgage  (£650)  does  not  make  a 
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good  consideration  :  In  re  "  The  Land  Tax  Act,  1877,^ 
ex  parte  Pinlay.^ 

When  allotment  No.  7  was  purchased  by  Mrs.  Gamp- 
bell,  by  means  of  moneys  raised  on  the  sec^irity  of  the 
intestate's  estate,  it  became  part  of  his  estate.  Camp- 
bell acquired  no  right  in  the  property  by  reason  of  the 
marriage,  as  it  was  after  the  Married  Women's  Property 
Act  (No.  384)  ;  besides,  she  was  administratrix  :  Bright 
on  Husband  and  Wife,  vol.  I.  p.  39. 

We  ask  that  allotments  Nos.  6  and  7  may  be  sold^ 
and  the  shares  of  the  adult  children  paid  to  them,  and 
those  of  the  infants  invested.  Past  maintenance  may  be 
set  off  against  past  income.  As  Campbell  has  asserted  a 
claim  which  he  cannot  maintain,  he  should  pay  the 
costs  of  the  suit. 

Mr.  Topp,  for  the  defendant,  Mrs.  Campbell. 

It  lies  on  Campbell  to  prove  that  he  is  a  bona  flde 
holder  for  value  without  notice  of  the  trusts  of  the 
administration,  and  he  has  not  done  so. 

The  recital  that  the  consideration  for  the  transfer 
was  £5  is  false,  and  a  false  recital  is  one  of  the  strongest 
indicia  of  fraud.  Mrs  Campbell,  as  in  Reed  v.  Buck,'^ 
had  no  legal  advice  when  she  made  the  transfer.  She 
acted  solely  on  the  directions  of  her  husband.  [Mr.  Jus- 
tice Molesworth — If  a  married  woman,  having  separate 
property,  gives  it  to  her  husband,  am  I  to  decide  whether 
she  was  a  fool  or  not  in  signing  it  away  ?] 

Mr.  Higgins,  for  the  defendant,  Alexander  Campbell: 

This  is  an  attempt  to  get  back  property  which  has 
become  more  valuable  since  its  transfer. 

The  plaintiffs  argument  rests  on  the  assumption  that 
the  contract  is  executory,  for  the  Statute  of  Frauds 
applies  only  to  ['ISO]  executory  contracts.  But  it  is 
not  so,  for  Campbell  is  the  registered  proprietor  under 
the  Transfer  of  Land  Statute  (No.  301). 

There  was  nothing  on  the  register  to  show  him  that 
Mrs.  Campbell  was  an  administratrix,  and,  as  there  waa 
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no  fraud,  he  is  protected  by  the  Transfer  of  Land 
Statute  (No.  301),  Sec.  50.  [Mr.  Justice  Molesworth:— A 
woman  who  is  the  registered  proprietor  of  land  (her 
title  being  only  as  an  administratrix)  marries  a  man  who 
does  not  know  she  is  an  administratrix.  If  it  had  been 
her  own  it  would  continue  to  be  so  after  the  marriage, 
and  if  it  so  continue,  is  there  anything  to  prevent  her 
aadgning  it  to  her  husband  ?  Would  the  operation  of 
the  Transfer  of  Land  Statute  apply  T\  I  apprehend  the 
statute  would  apply.  It  places  him  in  such  a  capacity 
that  he  can  contract  with  her  as  though  sh^  were  a 
stranger  ;  and  under  the  Married  Women's  Property 
Act  (No.  384)  it  is  quite  competent  for  them  to  contract, 
although  there  be  no  valuable  consideration.  The  wife 
willingly  allowed  the  license  to  be  transferred  to  her 
husband's  name,  which  supports  his  contention  as  to 
the  ante-nuptial  agreement. 

In  this  case  the  false  recital  of  the  £5  consideration 
is  not  an  indicium  of  fraud,  as  it  arises  merely  from  the 
practice  of  the  OflBce  of  Titles  in  requiring  some  pecuni- 
ary consideration  to  be  stated.  The  office  will  not 
recognize  a  title  as  absolute  unless  some  money  con- 
sideration be  inserted  :  a'Beckett,  Transfer  of  Land 
Statute  (2nd  edition),  119.  pir.  Justice  Molesworth  : — 
That  seems  rather  an  odd  course  for  the  office  to  pur- 
sue. Does  the  office  hold  that  a  voluntary  settlement 
of  land  cannot  be  registered  as  passing  the  title?]  They 
endorse  on  the  certificate  of  title,  "  Subject  to  the  pos- 
sibility of  the  transfer  being  upset  under  the  Insolvency 
Statute,  1871,  and  the  Statute  of  13  Eliz.  c.  5."  [Mr. 
•justice  Molesworth  : — Is  it  only  with  reference  to  those 
Acts  that  that  is  inserted  ?  Do  they  allow  it  to  have 
operation  as  a  transfer  ?]  They  merely  say  that  the 
statute  will  not  protect  a  settlement  for  which  there  is 
no  money  consideration.  [Mr.  Justice  Molesworth  : — 
Then  they  are  wrong,  because  the  certificate  would 
equally  give  no  title  against  a  subsequent  purchaser  for 
value.  I  do  not  see  why  the  office  should  take  upon 
itself  to  protect  one  class  of  interests  and  not  another. 
It  ought  to  [*190]  do  one  thing  or  the  other.].    In  War- 
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den  y.  Jones  ^  there  was  no  part  performance,  and  the 
settlement  was  held  void  as  fraudulent  against  credi- 
tors. [Mr.  Justice  Molesworth  : — There  is  one  part  of  the 
case  which  has  been  overlooked,  viz.,  as  to  the  business 
This  is  the  case  of  a  woman  having  taken  out  adminis- 
tration carrying  on  business  after  the  intestate's  deatn. 
If  the  plaintiffs  succeed  as  to  the  hotel,  have  they  not 
a  right  to  succeed  also  as  to  the  business  ?]  The  plain- 
tiffs do  not  ask  for  that,  but  only  for  the  land  and  furni- 
ture. The  license  has  been  transferred  into  Campbell's 
name.  [Mr.  Justice  Molesworth  : — I  think  she  intended 
to  give  Campbell  everything,  but  the  question  is 
whether  she  could.]  She  was  only  a  constructive  trus- 
tee of  lot  7,  it  was^  not  purchased  with  moneys  of  the 
estate.  She  undertook  the  risk  of  mortgaging  part  of 
the  estate,  but  that  mortgage  has  now  been  paid  off,  and 
the  estate  has  sustained  no  loss. 

Campbell  is  quite  willing  that  there  should  be  an 
inquiry  as  to  the  rent  of  lot  No.  6,  for  he  has  spent  more 
money  on  it  than  has  come  out  of  it.  If  the  business 
does  not  belong  to  him  he  is  entitled  to  an  inquiry  as 
to  the  maintenance  and  education  of  the  children. 

Mr.  a'Beckett  in  reply  : — 

The  practice  of  the  OflSce  of  Titles  is  as  alleged  ;  but 
whatever  equities  would  attach  to  the  property  when  in 
the  transferor  would  attach  to  it  when  in  the  transferee. 
In  Chomley  v.  Firebrace  *  your  Honour  held  that  where 
the  transferee  was  innocent  of  fraud  he  was  protected 
by  section  50  of  the  Transfer  of  Land  Statute  (No.  301), 
but  the  Full  Court  held  that  if  the  fraud  were  in  the 
transferor,  it  was  sufficient.  There  must  be  distinct 
evidence  of  the  ante-nuptial  agreement  before  the  Court 
will  act  on  it  :   Alderson  v.  Maddison.* 

Cur.  adv.  vult. 

Mr.  Justice  Molesworth  : — Mr.  Alexander  Crow  car- 
ried   on   business  as   keeper  of   the  St.  Mungo    Hotel, 
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Ballarat ;  he  was  tenant  of  lot  No.  7,  sec.  H,  and 
acquired  the  freehold  of  an  adjoining  lot,  No.  6,  on 
which  there  [*191]  was  a  billiard  room  nsed  with  No.  7. 
He  died  November,  1877,  leaving  a  widow — the  defend- 
ant Mary  Anne  (now  the  wife  of  the  defendant,  Mr. 
Campbell) — ^and  eight  children,  the  plaintiffs.  The 
widow  treated  the  property  as  hers,  carried  on  the  busi- 
ness, maintaining  herself  and  family,  except  the  oldest 
son,  Alex.  Brown  Crow,  who  was  in  a  railway  office  sup- 
porting himself  from  1876. 

She  took  administration  to  her  husband  in  July, 
1878,  representing  his  real  property  as  under  £200,  his 
personal  as  under  £260.  She  paid  all  his  debts,  funeral 
and  testamentary  expenses.  She  purchased  lot  No.  7 
from  the  landlord  for  £650,  securing  that  price  with  in- 
terest at  10  per  cent  by  mortgaging  Nos.  6  and  7  to 
Deveson.  Under  the  Act,  No.  301,  she  was  proprietor 
of  both,  subject  to  the  mortgage.  She  married  the 
defendant  Campbell  on  29th  March,  1880,  who  also  car- 
ried on  an  hotel  business  and  a  trade  in  coal  and  wood 
at  Haddon,  and  had  comparatively  large  property. 

She,  as  witness  for  the  plaintiff,  says  that  there  was 
no  contract  before  their  marriage  ;  that  he  made  some 
inquiries  as  to  her  pecuniary  position.  He  says  that 
she  said  that  everything  about  the  hotel,  etc.,  was  hers, 
that  she  had  bought  the  hotel,  but  did  ilot  pay  for  it, 
but  gave  it  and  the  billiard  room  as  part  security  for 
the  price  ;  that  she  said  she  was  a  little  in  debt,  £70  or 
£80  ;  that  he  said  that  if  he  married  her,  and  came  and 
spent  his  money  putting  the  place  to  rights,  he  must 
have  the  hotel  in  his  own  name,  not  hers.  She  said 
he  should  have  that,  but  she  should  like  to  have  the 
billiard  room  for  the  children  ;  that  he  said  she  should 
have  it  clear  of  the  mortgage.  She  expressed  thanks, 
and  he  said  he  would  not  have  it  transferred  until  the 
mortgage  was  up  ;  that  they  discussed  the  discretion 
of  her  having  purchased  the  hotel  ;  that  he  told  her 
that  the  hotel  was  not  fit  to  live  in  as  it  was  ;  that  she 
said  that  she  had  no  money  to  repair  it ;  that  he  said 
that  it  would  take  much  money  to  repair  it.    She  said 
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that  if  it  was  put  right  it  would  improve  the  basinesB 
very  much,  and  that  she  was  doing  no  business  in  the 
house  then. 

In  fact,  from  the  entire  evidence,  I  would  say  that 
the  business  was  doing  badly.  She  had  sold  the  billiard 
table  for  £80,  owed  some,  not  considerable,  business  and 
other  debts,  and  the  hotel  was  worth  about  £1,000, 
subject  to  the  mortgage  for  £650. 

[*192]  He  put  in  some  furniture  before,  more  after, 
the  marriage.  He  from  the  marriage  acted  as  master 
of  the  property,  carried  on  the  business  in  all  import- 
ant points,  and  had  the  license  transferred  to  him. 
She  and  her  eldest  daughter  generally  acted  at  the  bar, 
and  she  kept  the  accounts,  mixing  the  receipts  at  the 
bar  with  other  moneys  passing  through  her  hands, 
helped  herself  at  discretion,  defrayed  all  small  house 
and  family  expenses,  mixed  together,  as  might  have 
been  expected  if  he  married  another  woman  accustomed 
to  such  business,  and  took  the  support  of  her  family. 
All  the  bar  takings  were  put  into  a  till,  which  be 
emptied  and  lodged  to  his  general  bank  account.  He 
quarrelled  with  one  of  the  plaintiffs,  Louis,  the  second 
son,  and  sent  him  out  to  support  himself.  He  expended 
much  money,  he  says  over  £400,  in  improving  the  hotel. 
Its  business  increased.  At  the  end  of  January,  ISSZ, 
the  value  of  the  hotel  had  increased  to  more  than  £2,000, 
the  furniture  of  1880  had  been  generally  laid  aside,  and 
other  and  better  had  been  substituted.  There  had  been 
some  disputes  between  Campbell  and  his  wife.  Hf^ 
complained  of  extravagance,  talk^  of  being  driven  to 
the  Insolvent  Court  On  29th  January,  1882,  for  the 
first  time,  the  plaintiff,  Alexander  Brown  Crow,  had  a 
dispute  with  Campbell  in  her  presence.  Campbell  said 
the  place  was  his  and  he  would  allow  no  interference 
with  it  The  son  said  otherwise,  and  that  Campbell 
could  not  pretend  to  have  bought  it  by  an  outlay  o? 
£150.    The  mother  heard  them,  and  took  no  part 

About  that  time  Campbell,  as  he  says,  according  to 
the  pre-contract,  called  upon  his  wife  to  traasler 
the  hotel  to  him.    She  says  she  did  not  understand  Oie 
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meaaing  of  the  transfer,  which,  in  fact,  was  made  on 
9th  February,  1882,  under  the  Act  No.  301.  Mr.  Mann, 
Campbell's  solicitor,  prepared  it  by  his  instructions.  It 
was  as  in  consideration  of  £5.  As  brought  to  her  it  in- 
cluded lots  Nos.  6  and  7,  contrary  to  Campbell's  version 
of  the  agreement,  but  admitting  explanation  from  Mann, 
being  informed  by  the  deeds,  which  mixed  the  proper- 
ties. The  wife  objected  to  the  transfer  of  lot  6,  saying 
she  thought  it  was  to  be  left  for  the  children,  which 
supports  Campbell's  version  of  the  pre-contract  ;  and, 
in  fact,  the  mortgage  to  Deveson  was  paid,  the  certifl- 
oate  of  title  to  lot  No.  7  was  issued  to  Campbell,  and 
of  No.  6  to  his  wife  [*193],  and  the  manner  of  dealing 
with  the  hotel,  etc.,  was  resumed.  But  their  disagree- 
ments increased.  Campbell  complained  that  he  did  not 
get  all  the  money  which  went  or  should  have  gone  to 
the  till,  and  ultimately,  about  January,  1884,  he  ordered 
the  oldest  daughter  to  leave  the  bar.  The  wife  with- 
drew from  it  and  interference  with  the  hotel,  and  got 
A  solicitor  to  write  to  Campbell  demanding  a  separate 
maintenance  from  incompatibility  of  temper  of  them- 
selves and  their  respective  children.  Another  solicitor, 
acting  for  the  plaintiffs,  put  forward  their  claim  to  the 
properties  to  be  regarded  as  a  trust  by  the  administra- 
trix for  the^  plaintiff,  Alex.  B.  Crow  and  the  infant 
children.  That  case  is  sought  to  be  enforced  by  this  bilL 
I  think  that  the  widow,  using  lot  No.  6  as  she  did 
for  acquiring  No.  7,  would  make  Nos.  6  and  7  alike 
subject  to  the  trusts  of  administration  alike.  I  doubt 
whether  Campbell  should  take  subject  to  such  trusts, 
if  Uie  property  were  conveyed  to  him  without  regard 
to  the  Act  No.  301.  There  is  no  direct  evidence  that 
he  kkiew  she  was  the  administratrix.  He  knew  that 
Crow  hud  occupied  both  the  properties,  that  she  had  suc- 
ceeded him,  and  had  mortgaged  lot  No.  6  to  buy  No.  7. 
Bit  married  women  having  property  independent  of 
their  husbands  is  now  a  common  thing  here  ;  and  even 
if  he  fttferred  that  she  derived  from  Crow,  It  would  not 
follow  ttat  she  took  it  as  his  administratrix,  it  might  as 
probably  be  as  her  devisee.    Her  treatment  of  the  pro- 
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perty  was  quite  contrary  to  her  duties  as  administra- 
trix — carrying  on  business  herself,  mortgaging  lot  No. 
6  in  order  to  buy  No.  7. 

I  do  not  adopt  the  version  of  either  Campbell  or  her 
as  to  the  agreement  before  marriage.  By  the  Statute 
of  Frauds  it  was .  inoperative,  being  verbal.  Besides,  it 
was  indistinct.  I  do  not  think  that  the  document  of 
9th  February,  1882,  is  subject  to  the  imputation  of  being 
improperly  obtained  from  a  woman  insufficiently  ad- 
vised. I  think  she  knew  what  she  was  about  suffici- 
ently, and  had  the  powers  of  a  proprietor  under  the  Act 
No.  301.  She  had  obtained  the  certificate,  and  the 
transfer  spoke  plainly  for  itself. 

Campbeirs  credit  has  been  attacked,  saying  he 
would  defer  the  transfer  until  Deveson's  mortgage  was 
due,  aud  seeking  it  before.  He  says  Deveson  told 
him  the  mortgage  would  be  due  in  [*194]  1882,  and  he 
believed  him  ;  and  what  proves  his  statement  is  that 
Deveson  did,  in  fact,  at  the  time  of  the  transfer,  reduce 
interest  to  6^  from  10  per  cent,  for  the  next  year.  If 
there  was  a  contract  distinctly  made  for  the  transfer 
of  1882,  I  would  hold  the  conveyance  to  Campbell  effec- 
tual, and  protected  by  the  Act  No.  301,  s.  50,  from  all 
notices  of  trust  In  Chomley  v.  Firebrace^  a  trustee 
being  in  default  as  to  one  set  of  persons,  transferred 
the  property  which  he  held  as  trustee  for  another,  under 
the  Act,  to  the  first  set,  all  of  his  own  motion  and  with- 
out communicating  with  the  principals,  to  compensate 
for  his  default.  I  held  that,  as  the  transferees  were 
innocent,  and  might  lawfully  take,  they  were  protected 
by  section  50.  The  other  judges  differed  from  me  on 
appeal.  I  have  considered  their  judgments  and  some 
other  cases  referred  to  in  a'Beckett's  Transfer  of  Land 
Statute  (2nd  edition)  upon  that  section.  "No  person 
contracting  or  dealing  with,  or  taking  or  proposing  to 
take  a  transfer  from  the  proprietor  of  any  registered 
land  shall  be  required  or  in  any  manner  concerned  to 
inquire  or  ascertain  the  circumstances  under,  or  the  con- 
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sideration  for  which  such  proprietor  was  registered,  or 
Bhall  be  affected  by  notice,  actual  or  constructive,  of  any 
trust  or  unregistered  interest,"  etc. ;  and  in  deference  to 
the  views  of  others  principally,  am  prepared  to  decide 
that  the  section  does  not  apply  to  a  transaction  such  vb 
this,  without  consideration  at  the  time  of  the  transfer 
or  previous  legal  obligation  to  transfer. 

The  nominal  consideration  of  £5  I  consider  imma- 
terial. It  was  introduced,  I  believe,  according  to  an 
old  habit  of  conveyancers  in  voluntary  transactions,  and 
is  not,  I  think,  a  badge  of  fraud.  It  was  talked  of.  It 
seems  there  is  a  usage  in  the  Titles  office  to  act  as  to 
issuing  certificates  of  transfer  upon  the  insertion  of 
nominal  considerations ;  see  a'Beckett's  Transfer  of 
Land  Statute,  2nd  edition,  119.  I  am  unable  to  see  any 
good  reason  for  this  course. 

Campbell  has  since  mortgaged  this  property  under 
the  Act  No.  301.  I  hold  both  defendants  bound  to  con- 
vey those  lots,  Nos.  6  and  7,  upon  the  trusts  of  the  admin- 
istration of  Crow's  estate,  as  to  which,  I  think,  it 
should  be  divided  like  personal  estate  into  three  parts — 
two-thirds  to  the  plaintiffs  equally,  [•195]  and  the  remain- 
ing third  to  the  defendant  Campbell  in  his  marital  right 

In  cases  of  this  class  it  is  impossible  to  work  out 
rights  in  minute  detail.  Campbell  has  been  receiving 
the  income  belonging  to  the  family  and  maintaining 
them.  I  shall  set  them  off.  Bo  as  to  her  receiving  and 
applying  income.  He  should  be  allowed,  I  think,  for 
lasting  and  permanent  improvements  on  lot  No.  7.  He 
got  possession  of  the  furniture  of  Crow  and  mixed  it 
with  purchased  furniture.  I  shall  hold  him  liable  for 
the  value  of  the  furniture  whi<?h  came  to  his  possession 
and  authorize  him  to  keep  that  now  in  the  hotel.  I 
think  Campbell  should  be  directed  to  hold  the  license 
for  the  trust.  I  shall  order  him  to  pay  the  plaintiff's 
costs  of  suit 

Solicitors  for  plaintiffs :— Smale,  Hamilton  A  Wynne,  for  Cathbert 
and  W3mne,  Ballarat. 

Solicitora  for  the  defendant  Mary  Anne  Campbell,— Da  vies  St  Gamp- 
beU  for  Holmes  A  Salter,  Ballarat. 

Solicitors  for  defendant  Alexander  Campbell :— Madden  A  Bntjer 
for  Mann,  Ballarat. 

H.TOR.CA8.— 7 
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Supreme  Court,  Victoria,  1878.]         [5  V.  L.  R  (E.)  57. 
CHOMLEY  V.  FIREBRACE. 


**  Transfer  of  Land  Statute  *'  {No.  301),  8.  60— Solicitor  and  client 
— Mortgage  notice — Breach  of  trust — Fraud — Evidence  — 
Admissions  against  interest, 

A.,  a  solicitor  was  the  survivor  of  two  trustees  of  a  settlement, 
under  which  they  had  power  to  invest  and  to  vary  investments 
with  the  consent  of  the  tenant  for  life,  and  the  tenant  for  life  had 
power  to  appoint  new  trustees,  which  was  never  exercised.  A.  was 
also  attorney  under  power  of  the  defendants,  trustees,  to  invest 
money.  He  invested  moneys  of  the  settlement  trust  in  his  own 
name  upon  mortgages,  one  under  the  '"Transfer  of  Land  Statute"  and 
paid  the  income  to  the  tenant  for  life,  rendering  signed  accounts 
referring  to  them.  Shortly  after,  being  indebted  to  the  defendants, 
he,  without  the  consent  of  the  tenant  for  life,  drew  and  executed 
transfers  of  the  mortgages  to  them,  untruly  reciting  receipt  of  the 
consideration  moneys.  Two  days  after  he  killed  himself,  dying  in 
insolvent  circumstances.  Upon  bill  by  new  trustees  of  the  settle- 
ment against  the  defendants,  seeking  a  retransfer  of  the  mort- 
jfages  :— 

Held — On  appeal  (affirming  the  decision  of  Molesworth,  J.)  that 
;as  to  the  mortgages  under  the  old  law,  the  detendants  should 
be  deemed  to  have  had  notice  of  A*b  breach  of  trust,  and 
should  re-transfer  the  mortgages  to  the  plaintiffs  ;  and  revers- 
ing the  decision  of  Molesworth,  J.),  that  the  same  principle  appliefl 
to  the  mortgage  under  the  **  Transfer  of  Land  Statute." 

The  doctrine  of  constructive  notice  i«  not  aflfectfd  by  the 
"  Transfer  of  Land  Statute  "  (Xo.  301),  s.  50,  as  protecting  a  pur- 
chaser. 

A  trustee  having  invested  trust  moneys  upon  several  mortgage* 
in  his  own  name,  rendered  accounts  to  the  cestui  que  trust  signeii 
by  him,  giving  credit  for  sums  received  for  interest  upon  such  mort- 
gages. 

Held— That  these  documents  were  sufficient  evidence  of  the 
trust  notwithstanding  the  Statute  of  Frauds,  and  were  admis- 
sible in  evidence  against  persons  claiming  as  assignees  from  hiio. 
after  his  death,  as  being  admissions  by  a  deceased  person  against 
his  interest. 

The  "Transfer  of  Land  Statute"  (No.  301).  s.  50,  should  be 
construed  strictly,  its  exceptions  liberally.  Fraud  in  that  section  ap- 
plies equally  in  the  cases  of  fraud  by  a  purchaser,  and  by  a 
vendor. 

Suit  by  A.  W.  Chomley  and  H.  J.  Henty,  trustees  of 
a  settlement,  29th  September,  1862,  against  Anne  Fire- 
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brace  and  Robert  Tarver  Firebrace,  Beeking  for  a 
declaration  of  title  to  certain  mortgage  secnrities  tran»- 
ferred  by  E.  J.  Murphy  to  the  defendants. 

By  indenture  of  sei:tlement  of  the  29th  September, 
1862,  upon  the  marriage  of  Mary  Martha  Murphy  and 
John  Steavenson,  a  sum  of  £5,000  was  vested  by  John 
Robert  Murphy  in  Edward  Joseph  Murphy  and  John 
Terry  Murphy,  ux)on  trust  to  invest  and  pay  the  Income 
thereof  to  M.  M,  Murphy  for  life,  and,  after  her  death,  to 
J.  Steavenson,  for  his  life,  and  after  the  death  of  the  sur- 
vivor, upon  certain  trusts  for  the  benefit  ot  the  children 
of  the  marriage ;  and,  if  there  should  be  no  child,  in 
trust  for  J.  R.  Murphy,  with  power  for  the  trustees  at 
the  request  of  M.  M.  [*58]  Murphy  to  sell  any  investment 
aad  hold  the  proceeds  upon  the  like  trusts.  The  power 
to  appoint  new  trustees  in  the  event  of  the  death  of  any 
trustee  was  exercisable  by  M.  M.  Murphy  by  deed  ;  and, 
thereupon,  the  investments  and  estate  should  be  trans- 
ferred to  and  vested  in  the  new  trustees,  and  the  receipt 
of  the  trustees  for  any  securities  transferred  or  money 
paid  to  them  should  be  a  good  discharge. 

The  marriage  took  place  on  the  30th  September, 
1862.  J.  T.  Murphy  died  on  the  27th  July,  1872.  No  new 
trustee  was  appointed;  and  all  moneys  of  the  trust  were 
subsequently  invested  in  the  name  of  E.  J.  Murphy 
alone. 

By  an  indenture  of  mortgage  on  the  17th  April,  1874, 
Richard  Youl  and  Joseph  Anderson  Panton  conveyed 
certain  lands  in  the  county  of  Evelyn  (subject  to  a  prior 
moi-tgage  to  John  Manifold  to  secure  £10,000)  to  E.  J. 
Murphy,  to  secure  £2,000  with  interest  at  8  per  cent; 
and  the  same  sum  and  interest  was  also  secured  by  a 
mortgage  of  that  date  under  the  Transfer  of  Land  Sta- 
tute from  them  to  E.  J.  Murphy  of  certain  other  lands 
at  the  same  place,  and  subject  also  to  the  mortgage  to 
Manifold.  By  an  indenture  of  mortgage  of  the  1st  October, 
1S74,  Thomas  Wykes  Hall  conveyed  certain  lands  at 
Kyneton  to  E.  J.  Murphy,  to  secure  the  sum  of  £1,000 
and  interest  at  8  per  cent.  By  an  indenture  of  mort- 
gage of  the  7th  October,  1874,  Thomas  Bathie  Reid  con- 
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veyed  certain  lands  in  North  Melbourne  to  E.  J.  Murphy^ 
to  secure  £400  and  interest  at  8  per  cent  These  three 
sums  of  £2,000,  £1,000,  and  £400  formed  part  of  the 
settled  estate,  and  the  interest  on  these  mortgages  waa 
duly  accounted  for  and  paid  to  Mrs.  Steavenson  by  E.  J. 
Murphy. 

By  three  indentures  of  the  28th  October,  1875,  and 
by  a  transfer  under  the  statute,  E.  J.  Murphy  trans- 
ferred the  beforementioned  securities  to  the  defendants 
for  the  considerations  of  £2,012  5s.  5d.,  £1,006  2s.  8d.,  and 
£402  9s.  Id.,  respectively  therein  expressed  to  have  been 
severally  paid  by  them  to  him.  The  bill  alleged  that  in 
fact  such  sums  were  not  so  paid,  and  that  the  indentures 
and  transfer  were  executed  without  consideration,  for 
some  fraudulent  purpose  of  E.  J,  Murphy's,  without  the 
knowledge  or  consent  of  any  of  the  persons  interested 
under  the  settlement  The  bill  also  alleged  that  the 
transfers  were  not  [*59]  executed  in  pursuance  of  any 
contract  or  dealing  with  the  defendants,  and  that  they 
were  prepared  by  E.  J.  Murphy  himself  ;  and  charged 
that  the  defendants  had,  through  him  as  their  solicitor^ 
notice  that  the  execution  of  the  transfers  was  without 
any  consideration,  and  fraudulent  against  the  persons 
interested  under  the  settlement  and  a  breach  of  its 
trusts. 

E.  J.  Murphy  committed  suicide  on  the  30th  October, 
1875,  and  died  intestate,  and  in  insolvent  circumstances^ 
On  the  25th  November,  M.  M.  Steavenson  appointed  the 
plaintiffs  new  trustees  of  the  settlement  The  Curator  of 
Intestate  Estates  obtained  a  rule  to  administer  the 
estate  of  E.  J.  Murphy,  and  delivered,  2nd  December,  to 
the  defendants  the  several  transfers  of  the  three  mort- 
gages. The  plaintiffs  filed  this  bill  for  a  declaration 
that  the  transfers  were  without  consideration,  and 
fraudulent,  and  for  the  execution  of  re-transfers  to  the 
plaintiffs. 

The  defendants,  who  for  many  years  resided  in  Eur- 
ope, by  their  answer  stated  that  they  were  the  trustees 
of  the  will  of  the  late  Wm.  Pirebrace,  and  that  E.  J. 
Murphy  acted  for  many  years  as  their  attorney,  under 
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a  power  which  did  not  authorize  him  to  prepare  deeds 
or  otherwise  act  as  their  solicitor  ;  that  at  the  time  of 
the  transfers  Murphy,  as  such  attorney^  had  large 
sums  of  money  of  the  defendants  in  his  hands  for  invest- 
meat ;  and  that  the  considerations  for  them  were  paid 
thereout,  it  being  his  duty  to  invest  such  moneys. 

The  evidence  is  fully  stated  in  the  judgment  of  His 
Honour  Mr.  Justice  Molesworth. 

Mr.  Holroyd  and  Mr.  a'Beckett  for  the  plaintiffs  : — 
The  defendants  are  mere  volunteers,  and  therefore  are 
in  no  better  position  than  E.  J.  Murphy  .  No  considera- 
tion passed  from  the  defendants  to  the  plaintiffs  upon 
the  transfer  of  the  mortgages.  The  estate  may  there- 
fore be  followed  into  their  hands.  Lewin  on  Trusts  (6th 
edition),  699  ;  Spurgeon  v.  Collier/  Mansell  v.  Mansell/^' 
Thorndike  v.  Hunt* 

Further,  the  transfers  were  made  without  the  con- 
sent of  Mrs.  Steavenson,  and  therefore  Murphy  commit- 
ted a  breach  of  trust.  The  defendants  had  constructive 
notice  thereof,  through  him  as  [•60]  their  solicitor  and 
attorney  under  power,  and  are  bound  to  replace  the  loss 
occasioned  by  such  breach  of  trust,  Boursot  v.  Bavage,^ 
Atterbury  v.  Wallis.'  One  of  the  mortgages  being  a 
«eeond  mortgage  was  of  an  equitable  interest  only,  and 
therefore  the  defendants  would  take  subject  to  the  equi- 
ties, Stackhouse  v.  Countess  of  Jersey.* 

The  evidence  is  clear  that  the  transferred  securities 
formed  part  of  the  estate  of  Mrs.  Steavenson  ;  the  admis- 
sions of  E.  J.  Murphy  being  against  his  interest  are 
admissable  evidence,  Taylor  on  Evidence  (7th  edition), 
o80;  Wool  way  v.  Rowe.^  It  is  admitted  that  the  trans- 
action was  within  the  authority  of  the  power  of  attoi- 

11  Ed.  55. 

»  2  Pr.  Wms.  678-680. 

a  3  I>e  G.  &  J.  563. 
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as  old  debts  were  paid  off  he  received  and  kept  the 
money  in  his  hands  nntil  opportunities  offered  for 
re-investment 

The  subject  of  this  suit  is,  four  mortgages  executed 
to  Murphy,  the  two  first  for  one  sum,  dated  April  17, 
1874,  by  Messrs.  Youl  and  Panton,  one  of  land  of  ordin- 
ary tenure,  the  other  of  land  under  the  "Transfer  of 
Land  Statute,"  both  of  equities  of  redemption  ;  a  third 
dated  the  1st  October,  1874,  by  Mr.  Hall  ;  and  a  fourth, 
dated  3rd  October,  1874,  by  Mr.  Reed,  of  an  equity  of 
redemption.  These  mortgages  together  were  for  £3,400, 
and  bore  interest  each  at  8  per  cent 

Murphy  owed  much  more  than  he  was  worth,  but 
preserved  his  credit,  and  apparently  was  not  pressed  by 
creditors.  He  had  in  his  hands  about  October  29,  1875, 
money  of  the  Firebrace  trust  received  from  time  to 
time,  more  than  £3,500,  and  he  then  stated  to  his  clerk, 
untruly,  that  Mrs.  Steavenson  wanted  to  apply  her  settle- 
ment money  otherwise,  and  directed  him  to  prepare 
assignments  of  the  above  four  mortgages  from  him  to 
the  defendants,  as  upon  payment  of  sums  equal  to  the 
principal,  and  small  amounts  of  interest  due  upon  them 
respectively.  These  assignments  as  to  lands  of  ordinary 
tenure  were  affixed  to  the  respective  mortgages  with 
receipt  for  consideration,  endorsed,  duly  executed  by 
Murphy,  28th  October,  and  the  mortgage  under  the 
Transfer  of  Land  Statute  duly  assigned,  there  being  no 
actual  or  symbolic  payment  of  money,  and  no  communi- 
cation with  anybody  on  the  subject  except  the  clerk, 
who,  by  Mr.  Murphy's  directions,  altered  the  mortgage 
books,  passing  them  from  one  list  of  mortgages  held  for 
Mrs.  John  Steavenson's  trustees  to  the  other,  and  in  his 
cash  book  crediting  the  one  and  debiting  the  other  fund 
as  for  so  much  cash  paid,  £3,420  17e.  2d.  He  killed  him- 
self on  the  30th,  [♦63]  and  the  above  deeds  and  dealings 
were  afterwards  disclosed  to  the  parties  interested. 
(Steavenson  and  wife  and  Ed.  Bell  Firebrace  immediately, 
the  defendants  in  course  of  post),  and  reconveyances 
were  at  once  demanded. 

The  defendants  insist — ^firstly,  that  there  is  no  evi- 
dence against  them  that  the  mortgages  were  for  money 
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part  of  the  settled  £5,000,  and  that  there  is  no  written 
declaration  of  trust  of  them.  The  payment  of  the  £5,000 
is  admitted  by  the  trustees  executing  the  settlement,  as 
stated  generally  by  Mrs.  Steavenson's  evidence.  The  dis 
posal  of  the  £5,000  from  time  to  time  appears  in  the 
above  book  kept  by  the  direction  and  under  the  super- 
intendence of  Murphy,  so  that  there  is  no  doubt  of  the 
earmarking  of  those  mortgages  to  ordinary  apprehen- 
sion. There  are  in  evidence  documents  having  Murphy's 
name  written  by  him  ;  as  to  BeidV  mortgage  memoran- 
dum of  instructions  for  its  preparation,  25th  April,  1S75, 
describing  the  property,  the  sum  of  £400,  the  rate  of  inter- 
est, and  the  time  of  payment ;  as  to  HalPs  mortgage,  a 
receipt,  22nd  April,  1875,  by  Murphy  for  half  year's 
interest  on  mortgage  to  Mrs.  Steavenson's  trustees  up 
to  and  ending  1st  April,  1875  ;  as  to  Toul  and  Panton's 
mortgages,  a  receipt,  16th  July,  1875,  for  a  quarter's  inter- 
est on  mortgage  to  Mrs.  J.  Steavenson's  trustees  up  to 
Ist  July,  1875  ;  as  to  Youl  &  Panton's  mortgages,  a  letter 
26th  July,  1875,  Murphy  to  Steavenson,  with  a  cheque  for 
£50  on  account  of  Mrs.  Steavenson's  income  for  the  July 
quarter,  accompanied  by  an  account  signed  by  Murphy, 
giving  credit  amongst  others,  for  the  interest  to  1st 
July,  received  from  Youl  and  Panton  ;  and  there  is 
further  a  letter,  18th  October,  1875,  from  Murphy  to 
Hteavenson,  enclosing  Mrs.  Steavenson's  income  account 
for  quarter  ending  1st  October,  with  a  cheque  for 
amount  to  credit.  The  accompanying  account  signed, 
by  Murphy,  giving  credit  amongst  others  for  Youl  and 
Panton's  interest.  Hall's  interest,  and  Reid's  interest, 
18th  May  to  1st  October,  1875,  (which  last  was  payable 
on  that  day,  but  which  he  had  not  in  fact  received). 

These  documents  appear  to  me  to  be  suflQcient  evid- 
ence of  the  trust.  They  are  admissions  by  a  de- 
ceased person  in  the  ordinary  course  of  business,  by  a 
person  through  whom  the  defendants  claim  the  mort- 
gages ;  and  I  think,  as  against  the  interest  of  [*64] 
Murphy  conflicting  with  his  apparent  right  to  the  mort- 
gages for  his  own  beneflt.  I  have  been  pressed  with 
argument  that  these  were  not  statements  against  his 
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interest,  as  they  tended  to  discharge  him  from  a  lia- 
bility to  invest  But  in  those  eases  of  admissions  one 
might  generally  find  something  which  could  be  regarded 
as  favourable  to  the  person  making  them.  If  the  money 
is  sufficiently  earmarked,  it  being  applied  would  consti- 
tute a  trust,  notwithstanding  the  Statute  of  Frauds. 

We  have  Murphy,  then,  for  some  motive  of  prefer- 
ence not  disclosed  in  evidence,  attempting  to  apply  pro- 
perty which  he  held  upon  one  trust  to  discharge  his 
debts  as  a  defaulter  upon  another  trust.  Murphy  might 
in  one  capacity  deal  with  himself  in  another.  If  he  wut* 
in  no  default,  and  had  Mrs.  Steavenson's  consent,  it  would 
be  a  legitimate  transaction  to  buy  her  trust  securities 
with  money  of  the  Firebrace  trust  in  his  hands  and  keep 
it  for  her  trust,  and  w^ork  the  transaction  by  deeds  of 
assignment  such  as  he  executed,  and  the  application  of 
the  Firebrace  trust  money  would  be  sufficient  considera- 
tion for  the  assignments  to  the  defendants. 

But  the  plaintiffs  insist  that  Murphy,  as  solicitor, 
acted  for  assignor,  himself,  and  assignees,  defendants, 
in  the  assignments  of  28th  October,  1875;  that  he  was 
guilty  of  breach  of  trust  in  disposing  of  the  mortgages 
without  Mrs.  Steavenson's  consent  and  appropriating  the 
proceeds  to  his  own   use,  and  that  through  him,  the 
defendants  should  be  deemed  to  have  had  notice  of  this, 
and   cannot  keep  the  benefit  of  the  assignments.     In 
fact,  the  defendants  had  no  mind  in  the  matter,  they 
were  represented  by  a  mind  fully  informed  of  the  fraud. 
There  are  old  authorities  which  would  fully  sustain  this 
argument,  for  instance,  Sheldon  v.  Cox,^^  where  even  a 
registered  deed  was  held  to  lose  its  priority.    But  a  dis- 
tinction has  been  regarded  in  modern  cases,  that  where 
a  solicitor  is  guilty  of  fraud  personally,  he  should  not 
be  supposed  to  communicate  the  facts  to  a  subsequent 
purchaser,  and  should  not  affect  him  with  notice  :  Ken- 
nedy V.  Green,^2  Atterbury  v.  Wnllis,^^  Boursot  v.  Sav- 

11  2  Eden.  224. 

12  3  M   &  K.  699. 

18  8  D.  M.  &  G.  454. 
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age,^*  Waldy  v.  Gray."  But  this  [•65]  distinction,  again, 
is  qualified  in  some  of  these  eases  by  saying  that  if  an 
unconnected  solicitor  employed  in  the  second  transac- 
tioB  would  have  discovered  the  fraud,  notice  should  be 
attributed  to  the  purchaser  in  it 

As  to  the  present  case,  if  a  solicitor  other  than  Mur- 
phy had  acted  for  the  defendants,  he  would  in  the  or- 
dinary course  of  dealing  have  applied  to  the  mortga- 
gors for  information  as  to  their  subsisting  liability.  (Set 
Sugden  on  Vendors  and  Purchasers,  197),  also,  perhaps 
to  give  notice  of  the  intended  assignment  If  so,  he 
would  probably  have  learned  from  them  of  the  trust  of 
which  they  were  informed.  In  this  view  the  plaintiffs 
should  have  priority. 

There  is  a  view  which  has  been  pressed  upon  my 
mind,  upon  which  I  have  not  been  able  to  find  author- 
ity, perhaps  from  the  circumstances  of  the  case  being 
very  uncommon,  that  the  defendants,  in  fact,  gave  noth- 
ing for  these  assignments,  never  acted  upon  them  before 
they  were  apprised  of  the  breach  of  trust.  If  the  a8sin;n- 
ments  were  set  aside  they  would  be  in  no  worse  position 
than  if  they  had  never  been  made.  In  a  case  having 
some  resemblance  to  the  present,  Thorndike  v.  Hunt/® 
where  a  trustee  had  brought  into  the  credit  of  a  cause 
a  sum  for  which  he  was  liable  for  one  trust,  money  pro- 
duced by  breach  of  another  trust  the  beneficiaries  in 
which  sought,  after  an  interval,  to  have  the  money 
replaced,  and  were  refused,  the  CJourt  noticed  that 
those  entitled  under  the  former  could  not  be  reinstated 
in  their  position  before  the  payment  into  Court.  In 
cases  where  banks  claim  the  benefit  of  securities  de- 
posited, as  transferees  of  them,  they  have  to  show  that 
they  acted    upon  the  faith  of  the  deposit. 

I  do  not  attach  importance  to  an  argument  for  the 
plaintiffs  that  several  of  the  mortgages  were  of  an 
equity  of  redemption.    Unless  one  of  litigating  parties 

1*  L.  R.  2  Eq.  134. 
i»  L.  R.  20  Eq.  238. 
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has  got  a  legal  estate,  the  right  to  call  for  a  conveyance 
of  it  8tand8>  I  think,  in  the  same  position  as  a  legal 
estate  itself  would. 

As  to  all  these  mortgages  of  lands  of  ordinary  ten- 
ure, I  am  prepared  to  decree  for  the  plaintiffs,  with  con- 
siderable doubt  But  as  to  the  mortgage  of  lands  held 
under  the  "Transfer  of  Land  Statute"  (No.  301),  by 
Youl  and  Pantcm,  it  appears  to  me  that  [•66]  Sec.  50 
protects  the  defendants'  title.  The  matter  has  not  been 
noticed  in  pleading  or  argument,  and  I  presume  that 
the  value  of  this  property  is  small.  I  shall  hear  further 
argument  on  the  subject  if  requested,  and  defer  the 
formal  making  of  my  decree  for  the  purpose  ;  also  for 
the  parties  to  consider  if  the  defendants  should  be 
required  to  account  for  interest  on  the  mortgages  re- 
ceived, or  if  a  sum  can  be  fixed.  I  think,  on  the  whole, 
that  costs  should  be  given,  as  usual,  to  the  parties  suc- 
cessful in  litigation.  The  defendants  bemg  trustees 
should  not,  I  think,  as  between  the  plaintiffs  and  them, 
make  any  difference  ;  they  will  be  probably  entitled  to 
an  indemnity  out  of  a  trust  fund  for  which  they  hare 
fought  a  separate  battle. 


On  this  day  further  arguments  were  heard  upon  the 
question  raised  in  the  judgment,  touching  the  mortgage 
under  the  "  Transfer  of  Land  Statute,"  Sec.  50. 

Mr.  Holroyd  and  Mr.  a'Beckett  for  the  plaintiffs  : — 
There  is  but  one  debt,  though  several  securities  are  held 
for  it  ;  and  he  who  is  entitled  to  the  debt  or  to  whom 
It  is  due,  should  also  hold  all  the  securities.  By  tb€ 
proviso  to  Sec.  59  of  the  "Transfer  of  Land  Statute," 
the  defendants  are  trustees  for  the  plaintiffs,  of  the 
security  under  the  statute.  There  is  nothing  in  Sec.  50 
against  the  right  to  follow  a  trust  fund  into  the  hands 
of  a  volunteer.  The  amount  of  interest  can  be  fixed 
without  a  reference. 

Mr.  Lawes  and  Mr.  Webb  for  the  defendauts  : — The 
equities  are  equal,  and  the  fund  should  therefore  be 
apportioned.  Sec.  50  protects  the  defendants,  who  had 
no  notice  of  Murphy's  fraud.  They  themselves  are  not 
guilty  of  fraud. 
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Mr.  Holroyd  replied  : — The  defendants  may  have  an 
eqnity  against  Murphy's  estate,  but  have  none  against 
the  plaintiffs.  There  is  one  debt  only,  and  it  cannot  be 
apportioned. 

Cur.  adv.  vnlt 

MR  JUSTICE  MOLESWORTH  :— 

I  think  that  Murphy  had  received  money  of  the  defen- 
dants to  invest,  invested  a  smaller  sum  by  making 
assignments  of  four  [*67]  mortgages  as  for  the  defen- 
dants, and  that  they  might  conscientiously  retain  these 
assignments,  if  they  were  not  affected  with  notice  that 
Murphy,  in  making  them,  was  committing  a  breach  of 
trust  as  to  the  Steavenson's.  For  the  reasons  I  have 
already  stated,  I  think  that  as  to  lands  of  ordinary  ten- 
ure the  defendants  should  be  deemed  to  be  so  affected, 
because  they  would  have  got  notice  if  they  had  em- 
ployed an  unconnected  solicitor.  But  the  policy  of  the 
Act  No.  301  is  to  facilitate  persons  in  dealing  in  land 
and  mortgages,  to  act  without  solicitors,  and  reading 
Bee.  50  in  regard  to  that,  it,  I  think,  protected  the  defen- 
dants so  far  as  regarded  land  under  that  Act ;  and 
that  the  defendants  should  be  left  the  full  benefit  of 
tkeir  security  for  £2,000  upon  land  under  the  Act  as  far 
as  they  are  assignees  of  Youl  and  Panton^s  mortgage. 

Declare  that  the  transfers  of  the  mortgages  in  bill 
firstly  mentioned  from  Richard  Youl  and  Joseph  Ander- 
son Panton  and  of  the  mortgages  in  bill  mentioned  from 
Thomas  Wykes  Hall  and  Thomas  Babtie  Beid  respec- 
tively executed  by  the  said  Edward  Joseph  Murphy  to 
the  defendants  Anne  Firebrace  and  Robert  Tarver  Pire- 
hrace,  should  be  deemed  ineffectual  in  equity  as  against 
the  plaintiffs  Arthur  Wolfe  Ghomley  and  Herbert  James 
Henty  as  trustees  of  the  indenture  of  29th  September, 
1862,  in  bill  mentioned  ;  but  that  the  transfer  of  the 
mortgage  in  bill  secondly  mentioned  from  said  Riohard 
Yonl  and  Joseph  Anderson  Panton  of  land  under  the 
"Transfer  of  Land  Statute "  to  the  said  Edward  Joseph 
Murphy  executed  by  him  to  the  said  defendants,  should 
be  valid  and  effectual,  and  the  force  thereof  as  to  last- 
mentioned  lands  not  affected  by  the  directions  herein- 
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after  contained.  Order  the  said  defendants  to  execute 
proper  transfers  of  the  first-mentioned  mortgages  to  the 
plaintiffs  as  such  trustees  as  aforesaid  at  the  said  plain- 
tiff's expense  (to  be  settled  by  the  Master  in  case  the 
parties  differ,  and  to  deliver  up  to  the  said  plaintiffs  the 
said  mortgages  and  all  the  title  deeds  of  the  mort- 
gaged premises  in  their  possession.  Order  the  said 
defendants  to  pay  the  plaintiffs  the  interest  which  they 
have  received  on  account  of  the  first-mentioned  mort- 
gages taken  by  consent  to  amount  to  £.  Order  defen- 
dants to  pay  plaintiffs'  costs  of  suit  when  taxed  and 
refer  to  tax.    Liberty  to  apply. 

From  this  decree,  both  plaintiffs  and  defendants 
appealed  to  the  Pull  Court 

The  plaintiffs'  grounds  of  appeal  were: — 

1.  That  the  decree  should  be  varied  by  including  the 
transfer  of  mortgage  from  Youl  and  Panton  to  Murphy, 
of  land  under  the  "Transfer  of  Land  Statute,"  amongst 
the  other  transfers,  by  the  decree  declared  to  be  inef- 
fectual in  equity  as  against  the  plaintiffs,  by  directing 
a  proper  transfer  of  the  said  mortgage  to  the  plaintiffs, 
as  well  as  proper  transfers  of  the  other  mortgages  there- 
by directed  to  be  transferred,  and  by  directing  the 
defendants  to  pay  to  the  plaintiffs  the  interest  (if  any) 
received  on  account  of  the  mortgage,  as  well  as  the 
interest  received  on  account  of  such  other  mortgages. 

2.  That  no  consideration  was  given  for  or  on  behalf 
of  the  defendants  for  the  transfer  to  them  of  the  said 
mortgage  of  land  under  the  "Transfer  of  Land  Statute  " 
[•68]  and  such  transfer  was  the  fraudulent  and  volun- 
tary act  of  the  said  E.  J.  Murphy,  and,  therefore,  the 
50th  section  of  the  "Transfer  of  Land  Statute"  does 
not  protect  the  said  transfer. 

3.  That  as  appears  by  the  evidence  and  found  by  the 
judgment  of  His  Honour  Mr.  Justice  Molesworth,  no 
consideration  was  given  by  or  on  behalf  of  the  defen- 
dants for  any  of  the  transfers  by  the  said  E.  J.  Murphy 
in  the  bill  mentioned  ;  and  it  appears  by  the  evidence, 
and  by  the  effect  thereof  as  stated  in  the  said  judg- 
ment, that  all  such  transfers  were  made  in  carrying  out 
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one  and  the  same  voluntaFj  and  fraudulent  dealing  by 
the  said  E.  J.  Murphy,  and  the  effect  of  the  said  dealing 
as  against  the  plaintiffs  should  be  set  aside  wholly  and 
not  partially  only  as  by  the  said  decree. 

4.  That  the  said  decree  is  not  certain  and  effectual 
in  favour  of  the  plaintiffs  as  to  the  transfers,  and  to  the 
payment  of  interest  to  which  the  plaintiffs  are  by  the 
said  decree  found  to  be  entitled,  by  reason  of  the 
declaration  in  the  said  decree  contained  as  to  the  said 
mortgage,  to  a  transfer  of  which  the  plaintiffs  are  found 
not  to  be  entitled. 

The  defendants'  grounds  of  appeal  were  as  follows: — 

1.  That  there  was  no  legal  evidence  as  against  the 
defendants  that  the  sums  of  £2,000,  £1,000,  and  £400 
respectively  mentioned  in  the  8th  paragraph  of  the  bill, 
fonned  part  of  the  moneys  subject  to  the  trusts  of  the 
indenture  of  settlement,  of  which  the  plaintiffs  are  trus- 
tees. 

2.  That  His  Honour  found  as  a  fact  that  E.  J.  Mur- 
phy did  invest  money  of  the  defendants'  in  his  hands  on 
the  assignment  of  the  mortgages  in  the  bill  mentioned. 

3.  That  even  if  the  said  assignment  were  made  with- 
out consideration,  the  defendants  had  no  notice,  actual 
or  constructive,  of  such  want  of  consideration,  or  of 
any  fraud  in  relation  to  the  said  assignments. 

4.  That  in  any  event  the  decree  ought  to  have  appro- 
tioned  the  debt  of  £2,000,  secured  by  the  mortgages  of 
VonI  and  Panton,  between  the  plaintiffs  and  defen- 
dants rateably  and  in  proportion  to  the  value  of  the  pro- 
perty comprised  in  the  mortgages,  to  which  the  plain- 
tiffs and  defendants  are  by  the  said  decree  declared 
respectiyely  entitled. 

5.  That  upon  the  evidence  and  law  applicable  there- 
to, the  bill  ought  to  have  been  dismissed  with  costs. 

6.  That  in  any  event  the  defendants  ought  not  to  have 
been  ordered  to  pay  the  costs  of  the  suit. 

Mr.  a^Beckett  and  Mr.  Williams  for  the  plaintiffs  :— 
The  defendants  had  constructive  notice  of  the  title  of 
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the  plaintiffs.  It  is  not  requisite,  however,  to  rely  on 
notice,  as  the  defendants  gave  nothing  for  these  assign- 
ments. They  were  mere  volunteers,  and  Sec.  50  of  the 
"Transfer  of  Land  Statute"  merely  protects  purchas- 
ers and  does  not  protect  trust  property  from  being  fol- 
lowed into  the  hands  of  volunteers.  In  this  view,  it  i» 
only  necessary  to  prove  that  the  defendants  gave  no 
consideration  for  the  assignments,  and  were  mere 
volunteers.  The  evidence  clearly  supports  this. 
If  the  plaintiffs  fail  on  that  ground,  the  ques- 
tion of  notice  is  material  ;  the  cases  cited  in  the 
Court  below  are  relied  upon  on  this  poini,  and  estab- 
lish constructive  notice  [•69]  irrespective  of  the  ques- 
tion of  fraud.  The  fraud  of  the  agent  Murphy,  is  the 
fraud  of  the  defendants,  and  is  excepted  by  Sec.  50  : 
Kerr  on  Fraud,  pp.  176  et  seq.  By  defending  this  suit, 
it  may  be  urged,  the  defendants  make  themselves  par- 
ties to  the  fraud  of  Murphy,  by  relying  upon  it. 

At  law,  the  act  of  Murphy  would  not  confer  any  title 
to  these  mortgages  ;  it  was  a  fraudulent  act  of  his, 
which  the  owners  of  the  property  never  intended  should 
take  place.  Murphy  had  no  power  to  convey,  because 
the  consent  of  Mrs.  Steavenson  had  not  been  obtained  : 
Cundy  v.  Lindsay."  The  plaintiffs  could  not  sue  the 
defendants  for  the  consideration  money  if  not  paid, 
because  they  would  thereby  affirm  the  deeds,  and  be 
estopped  by  the  recital  of  payment :  Withers  v.  Green- 
wood.^® The  evidence  afforded  by  the  accounts  signed 
by  Murphy  and  the  entries  in  his  books,  is  admissible  as 
consisting  of  entries  against  interest,  and  of  statements 
against  proprietary  interest  :  Reg.  v.  Exeter,^'  Taylor  v. 
Witham,2o  Middleton  v.  Melton.^^  Entries  against  inter- 
est are  evidence  against  all  the  world  ;  but  if  for  inter- 
est, only  against  the  party  making  them. 


17  3  App.  Cas.  469. 

M  4  V.  L.  R..  L.  491. 

18  L.  R.  4  Q.  B.  34x^ 
«>  3  Oh.  D.  6:)8. 
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Mr.  Webb,  Q.C.,  and  Mr.  Lawes  for  the  defendants  : — 
Where  one  of  two  innocent  parties  has  to  suffer  for  the 
fraud  of  a  third,  he  who  gives  occasion  to  the  loss  must 
be  the  one  to  suffer,  per  Ashurst,  J.,  in  Lickbarrow  v. 
Mason.22  Mrs.  Steavenson  had  the  power  to  appoint  new 
trustees  but  neglected  to  do  so  upon  the  death  of  Jonn 
Terry  Murphy,  and  left  E.  J.  Murphy  sole  trustee,  and  so 
gave  him  the  power  to  commit  the  fraud.  Further  rh«^ 
defendants  have  the  legal  estate  :  Melior  est  conditio 
possidentis  ;  Waldy  v.  Gray^*  is  inconsistent  with  the 
dictum  in  Boursot  v.  Savage.^*  The  knowledge  of  the 
solicitor  of  the  fraud,  would  not  be  constructive  notice 
to  his  client  of  that  fact,  which  he  would  not  divulge. 
[The  Chief  Justice. — ^In  Waldy  v.  Gray ,22  the  suppression 
was  essential  to  the  fraud  ;  but  in  this  case  the  sup- 
pression of  the  settlement  requiring  the  consent  of  [•70] 
Mrs.  Steavenson,  was  not]  An  independent  solicitor  act- 
ing for  the  defendants  would  have  had  no  notice  of  the 
trusts  or  fraud.  Murphy  appeared  on  the  deeds  to  bt* 
the  beneficial  owner.  The  doctrine  should  not  be  ex- 
tended :  Wyllie  v.  Pollen.^'  The  onus  of  proof  lies  on 
the  plaintiffs  that  these  secm^ities  formed  part  of  the 
Steavenson  trust  estate.  [Mr.  Justice  Stephen. — The 
entries  of  Murphy  in  his  books,  amount  to  a  declaration 
of  trust  to  that  effect]  They  are  neither  in  his  hand- 
writing nor  signed  by  him,  within  the  Statute  of  Frauds. 
[Mr.  Justice  Stephen. — Money  invested  on  mortgage  is 
not  an  interest  in  land,  and  a  parol  declaration  is  suffi- 
cient] The  principles  are  stated  in  Higham  v.  Bidg- 
waj.2»  These  entries  of  Murphy  require  the  word 
"paid''  against  the  account  to  make  them  against  the 
interest  of  the  persons  to  whom  money  is  due  ;  as  they 
stand  they  are  merely  entries  for  his  interest,  and  are 
no  evidence  that  he  invested  the  money  of  the  Steaven- 
son trust  upon  these  mortgages.  Consideration 
passed  for  these  assignments.    Murphy  was  indebted  to 

*  1  Sm.  L.  C.  681. 
®  li.  R.  20  Eq.  238. 
**L.T^.2Eq.  134. 

*32L..T.Ch.  782. 

*  2  Sm.  L.  C.  318. 
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the  defeDdants  at  the  time  ;  he  paid  it  by  the  transfer, 
leaving  himself  indebted  to  another  person.  The  defen- 
dants could  not  repudiate  the  payment  or  investment 
The  actual  payment  of  consideration  was  a  matter  for 
Steavenson's  trustees,  and  not  for  the  defendants.  If 
Murphy  made  away  with  it,  they  were  not  liable  :  Bod- 
ger  V.  Arch;2^  Maber  v.  Maber;^®  Amos  v.  Smith.2»  As 
to  Sec.  50  of  the  "Transfer  of  Land  Statute,"  fraud 
means  actual  moral  fraud  in  the  transferee,  it  means 
fraud  within  the  matter  of  the  Act,  and  not  fraud  ali- 
unde. [The  Chief  Justice. — The  defendants  had  notice 
of  the  facts  from  which  fraud  might  be  deduced,  al- 
though not  of  the  fraud  itself.]  Notice  of  the  fraud 
must  be  brought  home  to  the  person  to  be  affected. 
Murphy  could  not  be  the  defendant's  agent  to  commit 
a  fraud  ;  Robertson  v.  Keith.*®  [The  Chief  Justice  : — 
The  words  "  Except  in  case  of  fraud  "  in  Sec.  50  should 
be  construed  liberally,  and  therefore  if  the  person 
through  whom  the  defendants  claim  were  guilty  of 
fraud,  a  small  notice  would  suffice.] 

[•71]  Mr.  a'Beckett  in  reply  : — Sec.  50  contemplates 
fraud  by  the  transferror,  otherwise  a  trustee  might 
fraudulently  distribute  the  trust  property  amongst 
strangers,  gratuitously,  ignorant  of  the  circumstances. 
It  applies  to  the  case  of  a  person  being  on  the  register 
by  the  fraud  of  any  person.  There  is  nothing  in  the 
Statute  preventing  the  defence  of  purchase  for  value 
without  notice  being  set  up. 

Cur.  adv.  vult. 
THE  CHIEF  JUSTICE  :— 

In  this  case  Mr.  E.  J.  Murphy,  a  solicitor,  being 
indebted  to  the  defendants,  attempted  to  transfer  cer- 
tain mortgages  to  them  in  order  to  lessen  his  debt.  No 
money  passed  ;  and  this  bill  is  filed  by  the  present  ti'us- 
tees  of  Mrs.  Steavenson's  settlement,  to  set  aside  the 
transfers  and  revest  these  mortgages  in  them.  A  decree 

^  10  Ex.  333. 
«L.  B.  2  Ex.  153. 
»  1  H.  A'  C.  238. 
»  1  V.  R.  Eq.  11. 


CHOMLEY  V.  FIRKBRACE,  115 


hafl  been  pronounced  declaring  that  the  transfers  were 
Toid  as  regards  certain  land  not  brought  under  the 
Transfer  of  Land  Statute,  but  valid  as  regards  land 
brought  under  that  statute.  There  is  an  appeal,  and 
cross  appeal. 

Amongst  other  objections  to  the  decree  as  to  the 
land  not  under  the  statute,  taken  by  the  defendants,  it 
was  urged  that  entries  made  by  the  deceased  Murphy 
were  inadmissible  as  evidence.  In  my  opinion  that 
evidence  was  properly  received  on  two  grounds,  as 
entries  either  made  by  a  deceased  person  against  his 
interest,  or  by  a  deceased  person  in  the  course  of  his 
business. 

It  was  also  urged  that  the  plaintiffs  were  not  en- 
titled to  redress,  inasmuch  as  the  principle  applied,  that 
of  two  innocent  persons  he  who  had  in  any  way  con- 
duced to  the  injury  was  to  suffer.  It  appears  to  me 
that  that  principle  is  inapplicable  to  the  facts  of  the 
present  case.  The  question  is  not  whether  one  of  two 
innocent  persons  is  to  suffer,  but  whether  one  person  is 
to  be  deprived  of  an  estate  and  another  is  to  hold  it 
Nor  can  the  case  for  the  defendants  be  sustained  by  the 
contention  that  the  cestui  que  trust,  the  wife,  having 
power  to  appoint  a  new  trustee,  was  to  blame  for  not 
having  done  so  ;  it  was  assumed  that  this  misfeasance 
would  never  have  taken  place  if  there  had  been  two 
tmstees  appointed,  but  there  is  nothing  reasonably  to 
show  that  [*72]  the  appointment  of  a  second  trustee 
would  have  prevented  this  occurrence.  The  trustee, 
who  was  a  professional  person,  would  in  such  a  matter 
have  been  naturally  trusted  by  his  co-trustee. 

Looking  at  this  case  on  the  principles  of  equity 
applicable  to  it,  it  appears  that  the  defendants'  agent 
through  whom  they  claim,  was  cognisant  of  facts  from 
which  fraud  might  have  been  inferred,  and,  therefore, 
they  took  with  notice  of  the  fraud.  On  that  ground 
alone  the  decision  may  be  sustained.  But  the  ground 
on  which  I  should  prefer  to  rest  my  judgment  is  that 
really  no  consideration  passed  in  this  instance.  The 
trustee  professed  to  transfer  the  mortgages  from  one  to 
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the  other,  but  it  was  the  merest  form  and  may  pro- 
perly be  described  as  a  mockery.  He  ruled  out  one 
entry,  made  another,  and  went  through  the  form  of 
signing  a  deed  for  which  there  was  no  consideration. 
He  was  aware  of  the  fraud  thus  practised,  and  those 
who  derived  from  him  were  aware  of  it  by  notice 
through  him,  yet  they  now  contend  that  they  are  en- 
titled to  hold  these  mortgages,  without  any  considera- 
tion whatever  having  passed  from  them.  The  plaintiffs 
are  not  benefited  and  the  defendants  are  not  injured,  i 
think,  therefore,  as  regards  these  lands,  the  decree  pro- 
nounced in  favour  of  the  plaintiffs  is  right  on  that 
ground  alone  ;  but  that  there  are  others  on  which,  if 
necessary,  it  could  be  sustained. 

There  remains  the  question  whether  there  is  any 
sound  distinction  between  the  land  under  the  statute, 
and    the    land   not   under   the   statute.    Although  the 
knowledge  of  a  professional  person  acting  on  behalf  of 
both  parties  might  possibly  not  affect  his  client  with 
notice  of  fraud,  he  was  bound  to  know  all  the  facts 
which,  as  conveyancer,  he  ought  to  have  inquired  into, 
and  those  facts  must,  in  my  opinion,  have  led  to  a  dis- 
covery of  the  fraud.     The  50th  section  of  the  Transfer 
of  Land  Statute  commences  with  the  words  :   "  Except 
in  the  case  of  fraud,"  and  as  that  section  is  to  a  great 
extent  restrictive  of  the  rights  of  persons  at  law  and  in 
equity,  it  should,  I  think,  be  construed  strictly,  and  the 
exception    liberally  ;    the    word  "  fraud "  there    means 
fraud  on  the  part  of  either  party,  and  not  necessarily  of 
both  ;    the  section  was  never  intended,  in  my  opinion, 
to  apply  to  such  a  case  as  the  present.    The  object  of 
the  Legislature  was  to  facilitate  as  much  as  possible 
the  transfer  of  land.    The  registered  proprietor  of  [*731 
land  is  to  be  assumed  to  have  an  indefeasable  title,  and 
the  person  who  purchases  from   him  is  not   bound   to 
institute  inquiries,  which  otherwise  would  have  been 
obligatory  upon  him  in  the  case  of  an  ordinary  convey « 
ance  ;  but  it  was  never  intended  that  where  fraud  was 
committed  by  the  purchaser  himself  he  should  be  pro- 
tected. 
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I  do  not  know  what  the  policy  of  the  statute  is, 
except  so  far  as  can  be  legitimately  concluded  from  the 
statute  itself,  and  judging  from  it,  I  do  not  think  there 
has  been  any  intention  manifested  that  professional  per- 
sons were  not  to  be  employed  either  on  one  side  or  the 
other,  and  that  all  malpractices  on  the  part  of  the  pur- 
chaser were  to  be  sheltered.  The  section  applies  to  a 
registered  vendor,  not  an  intending  registered  pur- 
chaser. I  can  draw  no  sound  distinction  between  the 
t\^o  classes  of  land.  I  think,  therefore,  that  the  appeal 
bv  the  defendants  should  be  dismissed,  and  that  by  the 
plaintiffs  allowed. 

MR.  JUSTICE  STEPHEN  :— 

The  primary  Jud<i:e  pronounced  his  decree  as  to  the 
land  brought  under  the  statute  with  some  doubt.  We 
have  had  the  very  great  advantage  of  reading  His 
Honour's  judgment,  and  of  a  second  argument  ;  and  T 
do  not  think  there  really  is  uiucli  doubt  about  this  case. 
As  to  the  transfers  of  the  mortgages,  the  defendants 
had  no  contracting  mind  in  the  matter,  and  must  adopt 
the  contracting  mind  of  their  agent,  and  that  was  tainted 
throughout  with  fraud.  It  is  not  a  case  of  two  innocent 
persons.  Before  the  transfers  were  secretly  prepared 
by  Murphy,  the  defendants  had  no  position  at  all.  The 
plaintiffs  were  in  the  ordinary  position  of  persons  whose 
money  had  been  advanced  upon  these  investments  ;  the 
defendants  were  perfect  strangers  to  them.  The  trans- 
fers were  effected  by  Murphy,  and  might  have  been 
undone  the  next  day.  The  defendants  had  nothing  to 
do  with  it,  unless  they  adopted  the  act  of  Murphy  as 
their  agent,  which,  as  pointed  out  by  Mr.  Justice  Moles- 
worth,  adopts  his  fraudulent  intention. 

However,  the  ground  on  which  I  should  prefer  to 
pnt  it  would  be  the  simple  ground  of  failure  of  consider- 
ation. The  transfer  purports  to  be  in  consideration  of 
£2,000  paid  at  the  time,  but  nothing  was  paid  at  the 
time.  The  Firebrace  trustees  gave  nothing.  [•74.] 
They  were  not  bound,  down  to  the  time  of  this  suit,  or 
even  now,  to  accept  the  £2,000  investment  made  in  this 
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extraordinary  way  by  Murphy  for  them,  as  in  discharge 
of  one  shilling  of  his  debt. 

Then  His  Honour  felt  a  diflSculty  as  to  the  Transfer 
of  Land  Statute.  The  primary  intention  of  the  Act  was 
to  facilitate  the  transfer  of  property.  It  was  never  in- 
tended to  facilitate  the  acquiring  or  holding  of  property 
under  fraudulent  or  improper  circumstances.  If  a  man 
has  acquired  property  fraudulently,  he  may  be  able  to 
transfer  it  to  a  purchaser  more  easily  than  under  the 
old  law,  but  if  you  can  stop  the  property  whilst  it  is  in 
the  man  who  is  affected  by  fraud,  you  can  take  it  away 
from  him  by  the  decree  of  the  Court  The  defendants 
do  not  come  within  the  words  of  the  50th  section.  They 
are  not  persons  "  contracting  or  dealing  with  or  takihg 
or  proposing  to  take  a  transfer  from  the  proprietor," 
unless  they  adopt  the  acts  of  Murphy  with  all  his 
fraud. 

The  case  of  Raleigh  v.  Glover®^  is  an  authority  for 
the  plaintiffs,  and  establishes  the  proposition  that  the 
doctrine  of  resulting  trusts,  arising  from  the  fact  that  no 
consideration  was  paid,  may  be  applied  to  land  held 
under  the  Transfer  of  Land  Statute.  I  see  no  difficulty 
in  extending  the  relief  to  the  land  under  the  Act. 

Solicitors  for  tho  plaintiffs  : — Blako  &  lii^gall. 
Solicitor  for  the  defendants  :— Lymih. 


In  Chambers.]  17  V.  L.  R.82  (1891). 

In  re  "TRANSFER  OF  LAND  ACT,  1890," 

Ex  PARTE  CLARK. 

"  Transfer  of  Land  Act,  1890,  ss.  145,  209^Mamlamu8  on  Regis- 
trar of  Titles  to  compel  rer^stration. 

The  applicant  was  the  unregistered  transferee  of  leasehold 
land.  The  Kegistrar  of  Titles  refused  to  register  the  transfer  of 
such  land  on  tho  ground  that  he  was  made  a  party  to  an  action 

«  3  W.  \V.  &  a'B.  Eq.  163. 


Ez  yfHt  CLAMKK.  119 

brought  by  a  third  party  with  respect  to  the  land,  on  as  ^pf^i'-a- 
tioD  made  by  the  applicant  for  numdamos  to  cooippl  tJ^  rvtn^trar 
to  regriBter  the  transfer. 

Held,  that  the  ground  alleged  by  tbe  rp^iBtrar  wa*  not  »«i£'n^Bt 
to  justify  him  in  refusing  to  regiater  the  transfer. 

Bole  nisi  for  mandanms. 

Application  calling  on  Registrar  of  Titles  and  one 
Camp  to  show  cause  why  a  writ  of  mandamns  should 
not  issue  directing  the  Registrar  of  Titles  to  register  a 
transfer  by  one  Bickley  to  the  applicant.  The  applicant 
Clark  was  transferee  of  a  mallee  lease  of  land  from  one 
Bickley.  The  transfer  was  on  12th  September,  1890, 
lodged  at  the  office  of  Titles  for  registration.  On  the 
29th  September  Camp  issued  a  writ  against  the  said 
Bickley  and  the  Registrar  of  litles,  claiming  specific  per- 
formance of  an  agreement  for  the  sale  to  him  of  the 
aforesaid  leasehold  land.  Prior  to  this,  on  the  13tn 
March,  1890,  Camp  bad  lodged  a  caveat  in  respect  of 
the  said  land,  forbidding  registration  of  any  change  of 
proprietorship  or  any  dealing  with  his  estate  or  in- 
terest. This  caveat  lapsed.  The  transferee,  Clark,  then 
applied  to  the  registrar  to  have  the  land  registered. 
The  registrar  refused  to  act,  on  the  ground  that  he  had 
been  made  a  co-defendant  in  the  action  of  Camp  against 
Bickley.  No  order  had  been  served  under  Sec  145 
of  the  Transfer  of  Land  Act,  1890. 

Sprigg,  for  the  Registrar  of  Titles  :— This  is  not  a 
proper  case  for  mandamus,  but  for  a  judgment  sum- 
mons. In  Short  on  Mandamus,  p.  232,  it  is  stated  : — 
"  It  is  well  settled  that  where  there  is  a  remedy  equally 
convenient,  beneficial  and  effectual,  a  mandamus  will 
not  be  granted.  This  is  not  a  rule  of  law,  but  a  rule 
regulating  the  discretion  of  the  Court  in  granting  writs 
of  mandamus."  [*83]  He  cited  Ex  parte  Paterson  ;  ^ 
R  V.  Mayor  of  Collingwood,*  and  Sec.  209  of  the 
Transfer  of  Land  Act,  1890. 

Hayes,  to  move  rule  absolute  : — ^This  case  turns  on 
Sec.  145  of  the  Act.  In  this  case  the  caveat  has 
lapsed.    Clark  is  in  no  better  position  after  tbe  decis- 

» 4  A.  J.  R.  26  &  110. 
2  2  V.  L.  R.  (L.)  46. 
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ion  of  an  action  bo  long  as  the  registrar  blocks  the  way 
and  refuses  to  do  anything. 

Neighbour,  for  Camp  : — The  person  who  should  en- 
force registration  is  the  registered  proprietor.  Manda- 
mus is  an  extraordinary  remedy,  applicable  only  when 
there  is  no  other  remedy.  Clark  can  bring  an  action 
against  the  vendor  claiming  specific  performance. 

[a'Beckett,  J.— Is  he  to  be  driven  to  that  remedy?] 

The  vendor  is  the  person  to  compel  the  registration. 
Taylor  v.  Land  Mortgage  Bank  of  Victoria.^ 

a'Beckett,  J. — This  case    comes    before    me    on  an 
application  to  make  absolute  a  rule  nisi  for  a  manda- 
mus.   The  question  is,  Can  I  issue  a  writ  of  mandamus 
to  compel  the  Registrar  of  Titles  to  register  this  trans- 
fer ?    In  the  course  of  the  argument  the  facts  of  the 
(^ase  have  appeared,  and  I  take  them  to  be  these  shortly : 
A  transfer  is  lodged  for  registration  by  the  present 
proprietor  of  the  land,  Clark.    There  is  no  caveat   in 
operation  to  prevent  its  registration.    The  registrar  re- 
fuses to  register  on  the  ground  that  he  is  made  a  co- 
defendant    in    an    action    brought   against    the   former 
proprietor  of  the  land  in  respect  of  the  land,  and  accord- 
ingly the    registrar    refuses    to  do    anything  until    the 
determination  of  this  action.    The  present  applicant  is 
no  party  to  that  action,  so  the  effect  of  the  registrar's 
refusal  to  act  is  this,  that  the  plaintiff  in  the  action  has 
the  benefit  of  a  continuous  caveat   till  the  end   of    the 
action,  or  of  the  result  of  an  injunction  in  proceedings 
in  which  Clark  cannot  intervene,  and  which  he  is  power- 
less to  prevent.     The  applicant  has   complied  with    all 
the  rc^quii'cments  of  the  Act,  but  the  registrar  will  not 
move,    simply    on    the    ground    that    he    is     made    a 
party  to    an    action.     I   do    not   think   that   that    is    a 
suflBcient    ground    to    justify    the    registrar's    action, 
or    rather    inaction,    in    this    case.      [*84]      The     Act 
makes  full  provision  for  the  protection  of  the  rights  of 
parties    equitably    interested  ;    in   many    cases   this    is 
obtained  by  means  of  an  injunction,  which  is  granted 

3  12  V.  L.  R..748. 
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only  in  the  presence  of  the  persons  interested  in  the 
remedy,  and  withont  any  prejudice  to  rignts  of  parties 
who  may  be  unheard.  But  in  this  case  the  registrar 
excludes  all  consideration  of  the  transferee's  rights,  and 
injury  may  be  inflicted  on  the  transferee's  rights  which 
may  be  serious.  This  arises  from  the  delay  on  the  part 
of  the  registrar,  and  the  only  remedy  which  will  assist 
the  present  applicant  is  a  remedy  against  the  registrar. 

It  was  further  said  that  it  was  properly  the  duty 
of  the  vendor  to  hare  the  necessary  steps  taken  to  have 
the  transfer  registered.  I  do  not  now  require  to  ex- 
amine the  case  cited  in  support  of  that  proposition,  or 
to  inquire  into  the  extent  of  the  duty  which  is  imposed 
on  the  vendor.  But  because  there  is  a  duty  on  the 
vendor  it  does  not  follow  that  the  transferee  cannot 
help  himself  if  he  chooses  to  do  so  by  moving  in  the 
matter  himself  instead  of  exercising  his  right  through 
his  transferor.  I  think  the  transferee  can  help  himself 
if  he  choose  to  do  so.  The  transferee  has  no  direct 
remedy  but  this,  and  therefore  I  think  he  is  entitled  to 
a  writ  of  mandamus.  It  is  true  that  under  the  law  as  it 
formerly  existed,  with  respect  to  caveat,  the  transferee 
was  not  the  person  to  move,  and  that  has  been  remedied 
by  subsequent  enactment.  But  this  case  is  not  one  of 
caveat  at  all  ;  the  registrar  does  not  pretend  that  it  is. 
The  caveat  has  lapsed.  The  registi'ar  rests  his  refusal 
to  register  simply  on  the  ground  that  he  is  made  a  party 
to  an  action.  I  think  he  has  still  a  duty  cast  upon  him 
to  register  this  transfer  notwithstanding  the  fact  that 
he  is  defendant  in  the  action.  The  rule  will  therefore 
be  made  absolute  with  costs  against  the  registrar. 

With  regard  to  Camp,  he  no  doubt  highly  approves 
of  the  registrar's  action.    It  provides  him  with  an  agree- 
able and  safe  mode  of  getting  what  he  desires,  and  of 
preventing    any  assertion  of    rights    by    the    applicant 
withont  any  responsibility  on  his  own  part,    He  is  in  the 
enviable  position  of  enjoying  his  full  rights  as  against 
the  applicant,  without  any  obligation  to  make  good  any 
^088  which  may  ensue  to  the  applicant.     At  the  same 
^^^%  although  he  may  approve,  Camp  is  not  responsible 
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for  the  mistaken  action  [*85]  of  the  registrar.  He  did 
not  cause  it  and  therefore  the  rule  is  made  aJl>8olute 
with  costs  against  the  registrar  only. 

Rule  absolute. 

Solidtors  for  applicant : — Catbbert,  Hamilton,  Wynne  &  Co. 
Bolioiton  for  Camp: — Davies,  Price  &   Wighton. 
Solicitor  for  Registrar  :— Guinness,   Crown  Solicitor. 


ViCTORA,  1880 — Coram— MoLEswoRTH,  J.] 

[6V.L.R.(E.)186. 

THE  COLONIAL  BANK  OF  AUSTRALASIA  v.  PIE. 

"  Transfer  of  Land  Statute  "  {No.  301),  88.  48-60— Fraud— Xotice 
— Practice — Suprevu  Court  liules,  c.  6,  r.  28 — Reference  to- 
Master  to  inquire  and  report  on  facts — Report — SUtting  con- 
elusions  and  evidence  fully — Hearing  of  exceptions  and  further 
directions  togetfier — Death  of  party  after  judgment  reserved — 
Pronouncing  decree — Right  of  appeal — Coinmem'emtnt  of  time. 

Sec.  50  of  the  **  Transfer  of  Land  Statute  "  (No.  :<01),  i»rotects 
from  constructive  notice,  but  not  from  actual  notice,  of  fraud. 

Where  a  decree  directed  the  Master  "  to  inquire  and  report  the 
circamstances "  of  a  sale,  and  whether  defendant  had  notice  of 
transactions,  etc.,  and  the  Master  in  his  report  set  out  the  evidence 
taken  and  his  conclusions  thereon.  Upon  exceptions— Held,  that  be 
was  ri^iit  iu  stating  liib  oouciuhiuns ;  but  should  not  have  sot  out 
the  evidence,  except  bj'  reference. 

Where  a  suit  conies  on,  on  exceptions  and  further  directions 
together,  the  exceptions  should  be  disposed  of,  before  the  further 
directions  are  considered. 

Where  a  party  dies  after  judgment  reserved,  the  Court  may  pro- 
ceed to  give  judgment  without  any  revivor  being  necessary.  In 
such  case,  the  right  of  repeal  runs  from  the  date  of  prononncinis^ 
the  decree,  and  the  Court  will  not  antedate  it.  Semble,  that  in  such 
a  case  the  time  for  appeal  does  not  begin  to  run  until  there  is  a  per- 
son entitled  to  appeal. 

Exceptions  and  further  directions.  , 

This  suit  is  reported  upon  the  hearing  (*  V.  L.  R  (E.) 

38.    [The  judgment  was  as  follows  : — (p.  42.) 

MR.  JUSTICE  MOLESWORTH  :— 

The  defendant  Mr.  Pie  was  seized  of  land,  corner  of 

Victoria  Street  and  Stawell  street,  under  the  old  tenure, 

and  of  land  adjoining,  held  under  the  Act  No.  301,  and 
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of  Beven  other  pieces  of  land  of  that  tenure.  An  action 
was  commenced  against  him  by  the  plaintiff,  the  Colonial 
Bank  of  Australasia,  September,  1878,  which  he  resisted, 
but  judgment  was  recovered  against  him  July,  1879,  for 
more  than  £4,000,  and  a  fieri  facias  was  issued,  which  was 
nearly  unproductive  and  so  returned.  On  25th  Feb.,  1879, 
Pie  mortgaged  the  first-mentioned  two  pieces  of  land  to  a 
bnilding  society  for  £1,000.  The  plaintiif  does  not  mi- 
pugn  that  mortgage,  seeks  only  the  equity  of  redemp- 
tion. On  the  10th  March,  he  assigned  the  equity  of 
redemption  to  the  defendant,  Mr.  Comfoot,  a  cousin  of  his 
wife,  Mrs.  Mary  Cornfoot  Pie,  as  a  trustee  for  her.  Corn- 
foot  never  accepted  this  conveyance,  and  disclaims.  He 
was  made  a  party  in  reference  to  it  only.  About  the  same 
time  (27th  February,  1879)  all  the  other  pieces  of  land 
under  the  Act  301,  were  transferable  to  her  by  instru- 
ments falsely  reciting  that  £2,000  was  paid  by  her  as  a 
consideration,  they  being  really  voluntarily,  and  she 
obtained  certificates  of  title  for  them.  I  think  it  clear, 
upon  the  evidence,  that  these  conveyances  to  or  in  trust 
for  Mrs.  Pie  were  designed  to  defeat  the  action  then 
pending  by  the  plaintiff,  and  fraudulent  against  it 
The  bill  was  sealed  19th  August,  1879,  seeking  declara- 
tion to  the  above  effect,  and  to  restrain  transfers  from 
the  defendant  being  acted  upon  at  the  Transfer  of  Title 
office.  But  the  defendants,  Cornfoot,  Pie  and  his  wife,  by 
answers,  alleged  that  Cornfoot  purchased  from  Mrs.  Pie 
four  of  the  above  seven  pieces  of  land  held  under  the 
Act  No.  301,  for  the  sum  of  £1,100,  and  on  9th  August, 
8he  transferred  them  to  him,  ind  that  he  became  the 
registered  proprietor  of  them.  The  plaintiff  did  not 
amend  its  bill  to  impugn  this  transaction,  and  evidence 
wag  taken  before  me  throwing  some  light  upon  it. 

I  think  Comfoot  knew  enough  of  the  affairs  of  the  Pies 
to  be  fixed  with  constructive  notice  of  the  fraud  by  which 
Mrs.  Pie  had  acquired  this  property,  to  have  his  title 
postponed  to  plaintiff  if  the  property  were  held  by  the 
old  tenure  ;  and  with  reference  to  ['iS]  the  Act  No.  301, 
^8. 49  and  50,  that  there  is  much  reason  for  saying  that 
his  motives  for  acquiring  the  property  were  not  those  of 
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an  ordinary  purchaser,  but  a  wish  to  screen  the  property 
for  the  Pies  from  the  plaintiff.  According  to  the  defen- 
dants' evidence,  the  contract  of  sale  was  for  £1,100. 
(There  is  some  evidence  this  was  an  undervalue.)  This  was 
payable  £475  cash,  the  rest,  bills  at  three,  six  and  twelve 
months  ;  that  the  cash  was  paid  29th  August  ;  that  the 
bills  were  at  the  same  time  handed  to  Mrs.  Pie  and  not 
negotiated,  but  they,  remaining  in  her  hands,  were  taken 
up  and  paid  long  before  they  were  respectively  due. 

Cornfoot  appears  not  to  have  had  money  for  this  pur- 
chase, but  to  have  raised  the  £475  cash  and  the  moneys 
paid  for  the  bills,  by  depositing  the  certificates  of  title, 
whi(!h  makes  it  hard  to  say  what  should  be  the  form  of 
the  decree  against  him  ;  in  regard  to  which  1  mean  to 
direct  inquiry.  The  plaintiff  has  been  paid,  and  is  being 
paid,  part  of  its  demand  against  the  defendant  Pie,  by 
other  persons  liable  with  him,  as  to  which  I  shall  direct 
an  inquiry. 

The  case  has  been  argued  on  behalf  of  the  defen- 
dants, in  regard  to  judgment  creditors  not  having  a  lien 
upon  land.  The  true  aspect  of  this  suit  is  that  it  seeks 
redress  for  an  execution  creditor  frustrated  by  fraudu- 
lent conveyance  of  property,  the  same  as  if  the  property- 
were  chattels  personal.  I  have  been  referred  to  various 
cases  as  to  the  duty  of  a  purchaser  informed  of  a  claim 
on  property,  before  payment  of  part  of  the  purchase 
money,  to  reserve  that  part,  and  not  pay  it  to  the  seller, 
which  may  bear  upon  this  case  hereafter.  I  shall  de- 
clare that  tlio  conveyance  of  10th  March,  1879,  in  bill 
mentioned  from  the  defendant  William  Pie  to  the  defen- 
dant David  Cornfoot,  and  also  the  transfer  of  allotment 
10,  i^ec.  23,  in  the  bill  mentioned,  were  fraudulent  and 
void  as  against  the  plaintiff's  right  to  execution  of  the 
judgment  of  8th  July,  1879,  in  bill  mentioned,  and  costs 
of  this  suit.  Declare  also  that  the  transfers  of  the  27tli 
day  of  February,  1879,  in  bill  mentioned,  by  the  defen- 
dant William  Pie  to  the  defendant  Mary  Cornfoot  Pie, 
were  fraudulent  and  void  as  against  the  plaintiff,  so  far 
as  may  be  necessary  to  satisfy  his  said  judgment  debt, 
interest  and  costs.    Refer  it  to  the  Master  to  inquire  and 
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'^port  the  circumstances  of  the  sale  mentioned  in  the 
Answer  of  the  said  defendant,  David  Cornfoot,  paragraph 
\  and  the  value  of  the  lands  comprised  therein,  and 
Whether  and  how   far  the    defendant    David    Cornfoot 
^hen  had   notice  of    the    nature    and    motives    of    the 
^iUisactions       between       the      defendants       William 
^^  and    Mary   Cornfoot   Pie,    or   when    he   first   had 
^^tice  thereof,  and  also  of  the  time  and  manner  of  the 
^J'lnent  of  the  purchase    money    of    [*44]    the    land9 
,  ^8ht  by  the  sard  David  Cornfoot,  and  of  the  bills  f orm- 
^^8  part  of  the  consideration  for  the  same.     Also  to 
inquire  and  report  whether  the  defendants  Mary  Corn- 
foot  Pie  and  David  Cornfoot  have  given  any  lien  or 
encumbrance  upon  the  lands  in  the  6th  paragraph  ot 
the  bill  mentioned  by  deposit  of  certificates  of  title  or 
otherwise.    Refer  it  also  to  the  Master  to  inquire  and 
report  whether  the  plaintiff  has  been  paid  any  part  of 
its  demands  against  the  defendant  William  Pie,  by  other 
persons  liable  thereto.    Order  that  in  the  meantime,  the 
defendants  Mary  Cornfoot.  Pie  and  David  Cornfoot  be 
restrained  from  selling  or  encumbering  any  of  the  lands 
comprised  in  the  transfer  of  27th  February,  1879,  in  bill 
mentioned,  and  the  defendant  Richard  Gibbs,  as  Regis- 
trar of  Titles,  be  restrained  from  registering  any  trans- 
fers or  other  dealings  with  the  said  lands  by  the  said 
Mary  Cornfoot  Pie  and  David  Cornfoot  ;   an  injunction 
to  issue  for  the  above  purposes  if  necessary.     Reserve 
further  directions  and  costs.    Liberty  to  apply.] 

The  Master  took  evidence  and  made  his  report.  The 
defendant  [*187]  Cornfoot  filed  exceptions  to  the  report 
The  suit  now  came  on,  on  the  exceptions  and  on  further 
directions. 

Mp.  Billing,  Q.C.,  Mr.  Fullerton  and  Mr.  Topp,  for  the 
defendant  Cornfoot : — As  the  arguments  on  the  excep- 
^ons  and  on  the  further  directions  will  be  identical,  they 
*honld  be  taken  together,  and  the  hearing  on  further 
directions  proceeded  with,  the  plaintiff's  counsel  begin- 
ning. 

Mr.  Holroyd,  Q.C.,  and  Mr.  De  Verdon,  for  the  plaintiff 

objected. 
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MR.  JUSTICE  MOLESWORTH  :— 

The  exceptions,  usually,  are  first  disposed  of. 

The  exceptions  were  filed  in  order  to  review  the  Mas- 
ter's report,  and  his  finjiing  upon  the  question  referred 
to  him  by  the  decree,  as  to  whether  Cornfoot  had 
notice  or  not  of  the  dealings  of  the  Pies.  The  exceptions 
were,  generally,  that  by  the  reference  in  the  decree  the 
Master  was  not  at  liberty  to  draw  conclusions,  but  only 
to  take  and  report  the  evidence  ;  that  the  Master  should 
not  have  set  out  the  evidence  or  reasons  for  his  findings; 
that  his  findings  were  not  justified  by  the  evidence  ; 
and  that  he  rejected  evidence  offered  on  behalf  of  Corn- 
foot  which  he  should  have  received. 

Mr.  Billing,  Q.C.,  Mr.  Fullerton,  and  Mr.  Topp,  in  sup- 
port of  the  exceptions  : — The  evidence  does  not  support 
the  findings,  as  it  amounts  only  to  vague  reports  and 
the  like  :  Sugden  V.  &  P.  755.  The  evidence  should  not 
have  been  set  out  :  Sup.  Ct.  Rules,  cap.  VL  r.  28.  [Coun- 
sel stated  what  the  rejected  evidence  amounted  to.] 

Mr.  Holroyd,  Q.C.,  and  Mr.  De  Verdon  for  the  plain- 
tiff. 

MR.  JUSTICE  MOLESWORTH  :— 

As  to  the  exception  that  the  Master  was  not  to  draw 
conclusions,  I  think  under  the  decree  he  was  entitled  to 
do  so,  and  was  right.  ['IBS]  The  other  objection  does 
not  show  what  particular  evidence  was  rejected,  and 
it  is  difficult  to  deal  with  the  objection.  Having  heard 
what  the  rejected  evidence  would  have  been,  it  appears 
that  Cornfoot  has  had  the  benefit  of  it  really.  I  agree 
with  the  Master  in  the  conclusions  he  has  drawn.  As  to 
the  objection  under  Sup.  Ct.  Rules,  cap.  VI.  r.  28,  I  de- 
livered a  judgment  in  Slack  v.  Atkinson,*  in  which  T 
considered  that  such  was  a  proper  matter  for  exception. 
The  Master  here  does  set  out  the  evidence  ;  but  as 
I  overrule  all  the  other  material  exceptions,  I  will  not 
make  any  order  as  to  this  technical  one,  but  generally 
t)verrule  the  exceptions,  and  say  nothing  about  costs 
until  finally  disposing  of  the  case. 

1  Sup.  Ct.  Vic.  24th  .Tuno,  1878. 
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The  hearing  on  further  directions  was  then  proceeded 
with.  There  were  nine  pie<*e8  of  land  sought  to  be 
affected  by  this  suit ;  one  mortgaged  under  the  old  law 
to  the  Becond  South  Melbourne  Building  and  Investment 
Society,  the  equity  of  redemption  in  which  the  plaintiff 
sought  to  affect.  One  other  piece  had  been  sold«  Of 
the  other  seven,  four  had  been  transferred  to  Gomfoot, 
B  hich  he  mortgaged  by  deposit  with  Thomas  Hood  and 
Thomas  Upton,  and  of  the  other  three  one  was  mort- 
gaged to  the  building  society,  one  unencumbered,  and 
the  third  subject  to  a  charge  of  £15  to  William  Kirkua. 
Kirkus. 

All  these  lands  but  the  first  mentioned  were  held 
under  ihe  "  Transfer  of  Land  Statute." 

Mr.  Holroyd,  Q.C.,  and  Mr.  De  Verdon  for  the  plain- 
tiff : — As  Hood  and  Upton  and  the  building  society  are 
not  parties  to  this  suit,  no  decree  affecting  their  rights  is 
asked  for.  But  treating  Cornfoot  as  a  purchaser  with 
notice  of  the  fraud  of  the  Pies,  the  plaintiff  asks  for  an 
order  for  the  sale  of  the  lands  by  the  Master,  either 
free  and  discharged  from,  or  subject  to,  the  incum- 
brances affecting  the  same,  and  the  proceeds  to  be 
applied  so  far  as  they  will  extend  in  payment  of  •  what 
is  due  to  the  bank  for  principal,  interest,  and  costs  of 
suit  against  the  Pies,  over  and  above  what  the  Master 
finds  the  bank  has  received  under  the  deed  of  1878  ; 
costs  also  against  Cornfoot ;  also  that  the  Pies  and  Corn- 
foot  should  concur  in  the  transfers  to  the  purchasers. 

Mr.  Billing,  Q.C.,  Mr.  FuUerton,  and  Mr.  Topp,  for 
the  defendant  Cornfoot : — Cornfoot  was  not  a  purchaser 
with  notice,  affected  by  the  fraud  of  the  Pies,  apart  from 
the  "  Transfer  of  Land  Statute."  Mere  suspicion  is  not 
sufficient :  Sugden  V.  &  c.  779  :  nor  is  inadequacy  of 
consideration,  ibid  286.  Under  the  statute,  constructive 
notice  is  not  sufficient,  CuUen  v.  Thcmipson;  *  there  must 
be  an  actual  notice  amounting  to  actual  fraud.  There  is 
none  such  here  :  Le  Neve  v.  Le  Neve.'  But  under  the 
statute,  notice  actual  or  constructive  is  of  no  avail  ;  the 

2  5  V.  R.  (E.)  149. 

3  2  W.  &  T.  L.  C.  49. 
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circumstances  must  show  actual  fraud  between  the 
vendor  and  vendee.  Fraud  between  the  Pies  and  some 
other  person  is  not  sufficient  under  Sec.  49.  **The  Trans- 
fer of  Land  Statute  "  is  an  Act  to  give  title  by  registra- 
tion :  Registrar  of  Titles  v.  Paterson,*  and  the  policy 
of  the  Act,  giving  title  by  priority,  should  not  be  eaten 
away  :  Hine  v.  Dodd,*  Jollond  v.  Stainbridge,®  Wyatt 
v.  Barwell.^  After  Cornfoot's  answer,  the  bill  should 
have  been  amended,  charging  fraud  ;  as,  however,  no 
fraud  is  alleged  by  it,  relief  under  Sec.  49  cannot  be 
granted.  The  bank  did  not  avail  itself  of  Sec.  106  ta 
obtain  the  benefit  of  its  judgment  by  serving  the  regis- 
trar within  three  months.  As  to  the  position  of  chattels 
personal  under  the  Registration  Act,  see  Morewood  v. 
The  South  Yorkshire  Ry.  Co,®  Darvill  v.  Terry.*  Refer- 
ence was  also  made  to  Wood  v.  Dixie,^®  Holbird  v. 
Anderson,  "  Pickstock  v.  Lyster,^*  Robertson  v.  Keith^^ 
The  mortgagees  ought  to  have  been  made  parties  :  Seton 
on  Decrees  1182.  Copis  v.  Middleton."  No  costs  should 
be  given  against  Cornfoot,  he  was  made  a  party  to 
the  suit  only  as  a  trustee. 

Mr.  Holroyd  in  reply  : — Actual  notice  of  improper 
motives  actuating  the  Pies  has  been  found  by  the  Master, 
and  that  is  sufficient  :  Maddison  v.  [*190]  McCarthy," 
Cadogan  v.  Kennett-i'  After  suit  and  notice  to  him, 
Cornfoot  encumbered  the  property  ;  he  cannot  there- 
fore, object  that  his  encumbrances  are  not  parties. 
Prima  facie  he  should  release  the  land  from  the  encum- 

*2  App.  Cas.  117. 
s  2  Atk.  275. 
«3  Vesey,  478. 

7  19  Vesey.  435. 

8  28  L.  J.  Ex.  114. 
»  30  L.  J.  Ex.  355. 
"  7  Q.  K.  892. 

11  5  T.  R.  235. 

"  3  M.  *  S.  371. 

«  1  V.  R.  (K.)  14. 

14  2  Madd.  423. 

'»2  W.  W.  Aa'B.  (E.)  151. 

i«  2  Cowp.  434. 
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brances,  but  if  he  cannot,  an  order,  as  asked  for,  should 
be  granted. 

Cur.  adv.  vult. 


MR.  JUSTICE  MOLESWORTH  :— 

This  case  stands  for  judgment,  but  I  observe  by  this 
morning's  paper  that  the  principal  defendant  Cornfoot 
has  died,  and  I  am  not  sure  as  to  the  practice  where  a 
death  occurs  between  the  conclusion  of  the  argument 
and  reservation  of  judgment,  and  the  actual  pronounc- 
ing of  the  judgment.  I  should  think  that  there  must  be 
some  precedents  in  Lord  Eldon's  time.  I  will  postpone 
delivery  of  judgment  until  I  have  further  considered  tht 
practice  and  whether  some  steps  should  not  be  taken  to 
revive  the  proceedings  against  the  representatives  of 
the  deceased.  I  shall  be  glad  to  hear  what  view  the  par- 
ties take  of  this. 


Upon  this  day  a  motion  was  made,  on  behalf  of  the 
plaintiff,  that  judgment  should  be  pronounced  and  the 
order  made  thereby  be  antedated  to  the  day  of  the  close 
of  the  arguments,  and  that  the  form  of  the  order  might 
be  spoken  to. 

An  affidavit  of  the  facts  was  filed^  whereby  it  ap- 
peared that  Cornfoot  had  died  on  the  25th  October.  His 
solicitor  was  served  with  notice  of  this  motion. 

Mr.  Holroyd,  Q.C.,  and  Mr.  De  Verdon,  for  the  plain- 
tiff  .—After  the  death  of  the  defendant  the  Court  can 
give  judgment  and  the  decree  should  be  dated  as  of  the 
day  of  the  argument,  when  judgment  was  reserved  : 
DaTies  v.  Davies  ; "  Collinson  v.  Lyster  ;  ^*  Turner  v. 
The  London  &  South  Western  Ry  Co.^»  A  clause  may 
he  inserted  in  the  decree  reserving  the  right  of  the  repre- 
sentatives of  the  defendant  to  appeal  under  19  Vic.  No. 
^S,  8,  5. 

[*191]  Mr.  Fullerton  and  Mr.  Topp,  for  Mr.  Jennings, 
the  solicitor  of  the  deceased  : — No  probate  haAing  been 

"J^Ves.  461. 
"20Beav.  355. 
'•L.  R.  17    Eq.  5C5. 
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taken  out  by  the  executors  or  other  representatiTes 
appointed,  the  decree  should  not  be  antedated,  for  the 
appeal  time  runs  from  the  pronouncing  of  the  decree  : 
Hodgkinson  v.  Courtney,***  Supreme  Court  Rules,  Cap. 
V.  rr.  14,  17.  It  is  not  according  to  the  practice  to 
speak  to  the  form  of  the  order  :  Supreme  Court  Rules, 
Cap.  VL  r.  21 ;  McKean  v.  Francis,*^  Porteous  v.  Od- 
die.22  [Mr.  Justice  Molesworth  : — ^As  to  the  appeal,  there 
must  be  some  construction  put  on  the  sections  whereby 
parties  will  not  be  deprived  of  an  appeal  under  these 
circumstances.  If  there  be  no  person  who  could  appeal, 
the  right  and  time  would  not  arise  or  begin  to  run  until 
there  was  a  person  entitled  to  appeal.] 
Mr.  Holroyd  in  reply. 

MR  JUSTICE  MOLESWORTH  :— 

There  is  now  no  one  representing  the  deceased  defen- 
dant, and  although  his  solicitor  was  served  and  has 
appeared  by  counsel,  I  must  treat  this  as  an  ex  parte 
application.  As  to  entering  up  the  decree  nunc  pro  tunc 
I  do  not  see  any  necessity  for  it,  according  to  the  form 
of  decrees  at  present  in  use  in  this  Court  where  judg- 
ment has  been  reserved.  There  is  no  use  in  introducing 
falsities  into  the  decree  ;  it  should  state  the  truths  of 
the  events.  I  will  look  into  the  authorities.  I  am  not  at 
present  aware  whether  the  English  form  of  decree  dif- 
fers from  oups,  or  whether  there  is  anything  showing 
whether  the  parties  are  alive  or  dead  at  the  time  of  the 
decree.  [Mr.  Holroyd  : — The  forms  in  England  and  here 
;are  identical,  except  that  we  do  not  state  that  the  cause 
has  been  set  down  for  judgment]  As  at  present  advised, 
I  am  not  inclined  to  depart  from  the  ordinary  form.  I 
will  announce  when  I  intend  to  make  the  decree,  and 
shall  be  glad  to  hear  counsel  for  the  parties  upon  mat- 
ters limited  to  mere  oversights,  not  as  to  matters  neces- 
sarily the  result  of  the  decree.  I  will  not  enter  into  any 
matters  or  questions  not  raised  or  asked  for  at  the 
hearing. 

20  1  V.  L.  T.  146. 

21  5  A.  J.  R.  159. 

22  1  V.  L.  R.  (E.)  148. 
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[•192]  The  appeal  is  saved,  as  being  from  the  time  of 
my  pronouncing  the  decree. 

I  will  reserve  my  decision  on  all  matters.  Cur.  adv. 
ynlt 

MR.  JUSTICE  MOLESWORTH  :— 

In  this  case  I  have  to  refer  to  the  report  6  V.  L.  R., 
Eq.  38,  for  facts  up  to  the  reference  to  the  Master.  The 
Master  made  a  report,  dated  8th  September,  by  which  he 
found  that  on  the  16th  July,  1879,  the  sale  to  the  defen- 
dant, Mr.  Comfoot,  was  first  proposed  to  him  by  the 
defendant,  Mrs.  Mary  Cornfoot  Pie  ;  that  Cornfoot  then 
had  heard  of  the  plaintiff's  action  and  judgment;  that  the 
property  proposed  to  be  sold  had  belonged  to  the  defen- 
dant, William  Pie,  and  had  been  transferred  by  him  to 
Mary  Cornfoot  Pie,  and  had  been  made  over  to  her 
voluntarily,  and  that  he  had  no  doubt  that  there  was 
some  motive  in  the  conveyance  of  William  Pie  to  Mary 
Cornfoot  Pie  to  place  his  property  out  of  the  reach  of  the 
plaintiff,  and  suspected  that  motive  ;  that  the  defen- 
dant David  Cornfoot,  agreed  verbally  to  purchase  the 
property  on  the  3rd  or  4th  August,  1879,  and  the  trans- 
fers of  the  land  from  her  to  him  were  executed,  but  no 
money  was  then  paid,  and  the  defendant  Mary  Cornfoot 
Pie  gave  the  transfers  to  her  solicitor,  who  acted  also  as 
solicitor  for  Cornfoot,  with  instructions  to  hold  them  until 
she  was  paid  the  purchase  money  ;  that  on  20th  August, 
1879,  Cornfoot  was  served  with  the  bill  in  this  suit,  that 
on  29th  August,  1879,  Comfoot  gave  Mary  Comfoot  Pie 
£475  in  cash  and  three  acceptances  for  the  balance  of 
the  purchase  money  ;  that  the  bill  in  this  suit  was  then 
mentioned  ;  that  the  acceptances  were  paid  before  the> 
fell  due.  The  Master  also  found  that,  from  the  above 
circumstances,  Cornfoot  had,  at  the  time  of  the  sale 
before  any  purchase  money  was  paid  by  him,  notice  of 
the  nature  and  motives  of  the  transaction  between  Wil- 
liam Pie  and  Mary  Cornfoot  Re. 

The  defendant  Comfoot  took  exceptions  to  this  report, 
which  I  overruled.  I  had  expressed  a  suspicion  that  Corn- 
foot's  motives  for  the  purchase  were  to  assist  the  Pies 
in  completing  the  fraud  which  they  had  commenced.  But 
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this  iB  not  confirmed  by  the  report,  80  that  I  should  deal 
with  Cornfoot  as  having  purchased  land  which  he 
wanted  under  an  impression  that  he  would  get  a  good 
title. 

[•193]  The  statute  No.  301  presents  difficulties  of 
construction  which  I  have  felt  in  several  cases,  and  feel 
here.  By  Sec.  50,  "  Except  in  the  case  of  fraud,  no  per- 
son contracting  or  dealing  with,  or  taking,  or  proposing 
to  take,  a  transfer  from  the  proprietor  of  any  registered 
land  shall  be  required,  or  in  any  manner  concerned,  to 
inquire  or  ascertain  the  circumstances  under  or  the  con- 
sideration for  which  such  proprietor  thereof  was  regis- 
tered." This  seems  to  me  to  protect  from  all  construc- 
tive notices,  but  not  from  such  actual  notices  of  the 
fraud  of  the  Pies  against  the  plaintiff  as  Cornfoot  here 
had  at  the  time  of  the  sale,  and  accepting  the  transfers^ 
and  more  distinctly  by  the  actual  service  of  the  bill, 
and  his  leisurely  reading  it  before  the  completion  of  the 
transaction  and  payment  of  the  purchase  money.  The 
bill  was  served  on  Cornfoot,  not  in  reference  to  his  con- 
templated dealing,  but  its  words  were  distinct  statements 
of  true  facts.  I  have  nothing  to  do  here  with  the  latter 
part  of  Sec.  50,  which  regards  trusts  or  unregistered 
interests,  which  do  not,  I  think,  include  such  interest 
as  the  plaintiff  here  had.  I  think  that  Cornfoot  was  in  a 
position  to  have  broken  oft  with  Mrs.  Pie  without  com- 
pleting or  paying  purchase  money,  even  assuming  that 
there  was  what  would  otherwise  be  a  contract  binding 
him  on  the  execution  of  the  transfers. 

There  is  an  odd  provision  in  Sec.  48  as  to  suits  for 
specific  performance,  which,  as  I  read  it,  would  have 
disabled  Cornfoot  from  resisting  a  suit  for  specific  per- 
formance on  the  ground  of  notice  of  plaintiff's  claim 
received  after  the  execution  of  the  transfers,  but  the 
notice  here  was  before.  That  section  strengthens  my 
view  of  Sec.  50.  Cornfoot  would  be  entitled  to  costs  so 
far  as  the  suit  was  against  him  as  a  trustee.  He  acted, 
as  to  completing  his  purchase,  under  the  advice  of  his 
solicitor,  upon  the  construction  of  an  Act — wrong  in 
ray  opinion,  which  is  by  no  means  decided.    I  shall  not 
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make  a  decree  for  coBts  against  Cornfoot  personally. 
The  defendant  Cornfoot  has  died  since  the  argument  of 
tills  case,  which  does  not  prevent  my  making  this  decree, 
and  I  see  no  reason  to  depart  from  the  ordinary  form  of 
making  up  decrees  where  there  is  an  interval  between 
argument  and  judgment  If  there  is  any  inconvenience 
as  to  revivor,  ['194]  appeals,  or  enforcement  from  the 
date  of  the  decree  appearing  after  Cornfoot's  death,  I 
shall  endeavor  to  obviate  it 

Declare  that  the  plaintiff  ie  entitled  to  be  iiaid  its  principal 
^ebt  (judf^ent  recovered  8th  July,  1879),  dedacting  thereon t  the 
sani  of  £i,6M  2b.  6d.  mentioned  in  the  Master's  report,  and  snch 
other  snm  as  may  be  paid  by  the  other  parties  liable  for  the  said 
judsrment,  with  interest  at  S  per  cent,  and  its  costs  of  this  suit,  includ- 
iof;  the  costs  of  exceptiuus  to  the  Master's  report  ont  of  the  lands  in 
bill  mentioned—this  is  to  say,  the  land  in  the  6th  paragraph  of  the 
bill  mentioned,  held  under  the  old  law  ;  and  the  first  allotment 
therein  mentioned,  held  under  the  Act  No.  801.  subject  to  the  mort- 
gage of  the  25th  day  of  February,  1879,  in  bill  mentioned,  and  the 
allotments  under  the  Act  No.  301  in  the  said  paragraph,  secondly, 
thirdly,  fifthly,  sixthly,  serenthly,  and  eighthly  mentioned  ;  so  far 
as  regards  the  interests  of  the  defendants,  William  Pie,  Mary  Corn- 
foot  Pie,  and  David  Cornfoot  therein,  and  declare  that  the  plaintiff 
is  entitled  to  hsTe  the  said  lands  sold  for  payment  of  its  said  debt ; 
and  decree  that  the  Master  may  proceed  to  sell  the  said  lands 
respectlrely,  or  so  much  thereof  respectively  as  may  be  necessary 
for  the  purpose  aforesaid,  and  that  the  said  defendants  respectively 
shall  join  in  conveyances  to  t;he  purchasers  thereof  respeotively  and 
the  purchase  money  be  brought  in.  Direct  that  the  said  lands  may, 
at  the  option  of  the  plaintiff,  be  sold  either  subject  to  or  discharged 
from  the  rights  of  the  Second  South  Melbourne  Building  &  Invest- 
ment Society,  Thomas  Hood,  Thomas  ITpton,  and  William  Kirkus 
respectively,  ho  discharged  in  case  the  said  several  parties  shall 
consent  to  join  in  conveyances,  and  be  paid  out.  of  the  pirchafe 
money,  but  otherwise  subject  thereto  without  prejudice  to  tne  right 
of  the  plaintiff  to  proceed,  as  it  may  be  advised  to  impugn  the 
claims  of  the  said  Thomas  Hood,  Thomas  Upton  and  William 
Kirkns  respectively.  Refer  it  to  the  Master  to  tax  the  said  costs. 
Continne  the  orders  in  the  said  decree  against  si'llin^  and  encum- 
bering the  said  lands  and  registering  transfer  thereof.  Reserve 
liberty  to  apply. 

Solicitors  for  the  plaintiff  :— Moule  &  Seddon. 
Solicitor  for  the  defendant  Cornfoot  :— H.  X.  Jennings. 
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1877.]  [3  V.  L.  R.  (E.)  111. 

ATTORNEY-GENERAL  v.  HOGGAN. 

Information — Escheat — "  Statute  of  Limitations  "  (No,  213),  Part 
IL—''  Transfer  of  Land  Statute''  {No.  301),  s.  24 — Injunc- 
tion— Ju  risdi'-tion. 

There  is  jurisdiction  in  Equity  to  entertain  an  information  filed 
by  the  Attorney-General  for  a  declaration  of  the  title  of  the  Grown 
to  an  escheat,  and  for  an  injunction  against  any  dealing  with  the 
land  by  the  Registrar  of  Titles  ;  although  the  information  shows  a 
legal  title  in  the  Crown  and  alleges  no  special  ground  of  equitable 
jurisdiction. 

The  Statute  of  Limitations  (No.  213),  Part  II.,  does  not  affect 
the  Crown. 

Information  by  the  Attorney-General  against  James 
Hoggan  and  Richard  Gibbs  (Registrar  of  Titles)  seeking 
a  declaration  of  title  by  escheat  to  certain  land  in  the 
city  of  Melbourne,  and  an  injunction  to  stay  the  bring- 
ing of  it  under  the  Transfer  of  Land  Statute,  and  the 
registering  of  the  defendant  Hoggan  as  proprietor. 

[♦112]  By  Crown  grant  of  the  29th  April,  1847,  allot- 
ment 8  of  Sec.  25,  of  the  city  of  Melbourne,  was  granted  to 
Douglas  Thomas  Kilburn,  in  fee.  By  conveyance  of  the 
26th  October,  1848,  Kilburn  conveyed  to  Margaret  Ellen 
Kilburn,  his  natural  daughter,  in  fee  the  land  now  in 
question,  being  part  of  such  original  Crown  allotment. 
Margaret  Ellen  Kilburn  died  in  the  year  1860,  without 
ever  having  been  married. 

The  defendant  Hoggan  was  now  in  possession  of  the 
land,  having  originally  entered  as  tenant  to  Margaret. 
He  applied  to  have  the  land  brought  under  the  opera- 
tion of  the  Transfer  of  Land  Statute  ;  and  a  caveat  was 
lodged  on  behalf  of  the  Crown,  and  this  suit  instituted. 
By  his  answer  the  defendant  Hoggan  claimed  a  title  by 
possession  under  the  Statute  of  Limitations  (No.  213)^ 
Part  n.;  and  submitted  that  there  was  no  jurisdictioii 
in  equity  to  sustain  the  suit. 

The  defendant  Gibbs  did  not  appear. 
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Mr.  Webb  and  Mr.  Worthington  for  the  Crown  : — 

There  is  no  dispute  as  to  the  facts.  Two  defences 
are  raised  by  the  answer  :  (1)  The  Statute  of  Limita- 
tions ;  (2)  Want  of  jurisdiction.  As  to  the  first,  the 
statute  does  not  run  against  the  Crown  ;  and  as  to  the 
second,  upon  the  death  of  Margaret  Ellen  Kilbum,  the 
land  escheated  to  the  Crown,  per  defectum  sanguinis,  and 
the  fee  simple  was  thereupon  immediately  vested  in  the 
Crown;  Chit.  Prerog.  pp.  226, 227,  Watkins  on  Conveyanc- 
ing, 188,  Wright's  Tenures,  115,  2  Bl.  Com  (Oiitty),  72.  To 
obtain  possession  of  the  land  the  Attomey-Greneral  has 
taken  the  proi)er  course  of  proceeding,  for  the  Queen 
may  sue  in  any  Court  without  reference  to  the  question 
of  jurisdiction  :  Danl.  Chy.  Pr.,  5th  edition,  pp.  4,  5  ; 
and  the  information  for  intrusion  may  be  filed  in  this 
Court,  notwithstanding  the  omission  to  state  therein 
matter  of  equitable  jurisdiction  :  Atty.-Gen.  to  the  Pr. 
of  Wales  V.  St.  Aubyn.^  Further,  to  restrain  the  regis- 
trar from  dealing  with  the  land,  two  courses  are  open 
by  8ec.  24  of  the  "  Transfer  of  Land  Statute  "  (No.  301), 
one,  by  notice  merely,  which  expiring  in  a  month  is  inef- 
fectual ;  and  the  other  and  effectual  method,  by  order  or 
injunction,  as  pointed  out  in  Hodgson  v.  Hunter,^  and 
Geraghty  v.  Russell.* 

Mr.  a'Beckett  for  the  defendant  Hoggan  : — This 
Court  has  no  jurisdiction.  If  this  were  a  case  between 
subject  and  subject,  it  would  not  be  sustainable.  Hodg- 
son V.  Hunter,*  followed  by  a  late  case  of  Ex  parte  Gunn, 
in  re  the  Transfer  of  Land  Statute,*  in  which  the  Court 
in  banco  made  an  order  according  to  the  suggestion  in 
Hodgson  V.  Hunter,  and  exercised  a  si)ecial  jurisdiction. 
Being  an  information  by  the    Attorney-General,    it    iJ» 

sought  to  be  supported  by  the  dictum  in  Danl's  Chy.  Pr. 

cited,  which  is  opposed  to  the  remarks  of  the  Lord  Chan- 

^Wightw.  167. 
«3  A.  J.  R,  13. 
•5A.J.  R.  89. 
*3  A.  J.  R.  13. 

'5V.LR.L.36. 
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cellor  in  Mayor  of  London  v.  The  Attorney-Gen.,'  and  is 
not  supported  by  the  case  of  The  Att.-Gen.  to  the  Pr.  of 
Wales  V.  St.  Aubyn.'' 

This  information  cannot  be  supported  as  by  way  of 
a  writ  of  intrusion,  because  the  Crown  has  never  been 
possessed  of  the  land,  and  the  defendant  came  in  right- 
fully. Further,  the  information  asks  for  no  relief  in  that 
aspect,  i.e.,  that  the  Grown  may  be  put  into  possession 
and  the  defendant  dispossessed,  but  asks  merely  for  au 
injunction. 

The  ''Grown  Remedies  and  Liabilities  Statute  1865'* 
(No.  241),  Sees.  3  and  14,  provides  the  proper  remedy  m 
this  case,  by  ejectment ;  and  this  proceeding  by  infor- 
mation is  inconvenient,  as  it  affords  no  opportunity  of 
going  into  evidence  upon  disputed  facts. 

Mr.  Webb  in  reply  : — An  ejectment  would  not  be  pro- 
per for  two  reasons  :  (1)  No  injunction  can  be  obtained 
in  an  action  of  ejectment,  and  (2)  The  issue  of  "  escheat " 
could  not  be  tried  in  such  an  action,  and  until  the  fact 
of  the  escheat  is  determined  the  Act  No.  241  can  not 
apply.  A  writ  of  intrusion  would  lie  upon  the  very  facta 
of  this  case,  a  tenant  holding  over  :  3  Bl.  Conun. 
(Chitty),  261  ;  Chitty's  Prerog.,  332.  The  case  of  Ex 
parte  Gunn,''  did  not  decide  that  the  Court  in  its  eqtiity 
jurisdiction  could  not  grant  an  injunction,  but  only  that 
an  order  at  common  law  was  an  alternative  remedy. 

Our.  adv.  vult. 

MR.  JUSTICE  MOLESWORTH  :— 

# 

This  is  an  information  by  the  Attomey-Gh^^neral 
against  Mr.  Hoggan  and  Mr.  Gibbs,  the  Registrar  of 
Titles.  'It  states  that  a  person  who  died  without  heira, 
more  than  fifteen  years  ago,  was  seized  of  a  piece  of  land 
in  Melbourne,  and  therefore  that  the  Grown  is  entitled 
to  escheat.    The  case  has  been  proved. 

The  Statute  of  Limitations  (No.  213),  Part  II.,  does 
not  affect  the  Crown. 

•  1  H.  L.  0.  440.  at  pp.  467  &  468. 
T  Wightw.  at  pp.  215  &  231. 
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The  point  upon  which  I  have  felt  difficulty  is,  as  to 
the  right  of  the  Crown  to  sue  in  a  Court  of  equity,  hav- 
ing a  legal  title.  There  are  a  number  of  autluuMties, 
dicta,  as  to  the  right  of  the  Crown  to  sue  in  any  Court. 
The  authorities  are  collected  in  1  Dan.  Ch.  Pr.  4  ;  Chit- 
tj's  Prerog.,  244  ;  11  Rep.,  75  ;  Burgess  v.  Wlit»at«*," 
Attorney-General  v.  Galway,*  Attorney-General  v.  The 
Corporation  of  London  ;  *®  but  the  jurisdiction  there 
might  be  sustained  without  regard  to  Crown  pre- 
rogative, and  the  dictum  is  not  repeated  in  The  Mayor 
of  London  v.  The  Attorney-General.*^  In  R.  v.  Arun- 
del,^2  ^he  Crown  had  a  decree,  and  the  circumstances  of 
difficulty  in  tracing  deeds  would  not,  I  think,  huvi-  sus- 
tained the  jurisdiction  of  Chancery  between  subject  and 
subject.  In  The  Att.-Gen.  to  the  Pr.  of  Wales,  v.  St. 
Aubyn,*^  there  was  a  conflict  of  opinion  among  the 
Judges.  It  was  decided  on  the  ground  of  its  being  a 
case  for  equitable  jurisdiction,  without  regarding  Crc»wD 
prerogative.  The  balance  of  authority  appears  to  be 
for  the  jurisdiction.  If  there  was  any  doubt  of  the  facts, 
I  would  direct  an  issue. 

Declare  that  the  piece  of  land  in  the  bill  mentioned  is  escheated 
to.  and  is  now  Tested  in  Her  Majestj  the  Qneen,  and  that  tho 
defendant  James  Hoggan  has  no  title  thereto  as  against  Her 
Majesty.  Order  that  the  defendants  James  Hoggan  and  Richard 
Gibbs  respectively,  be  perpetually  restrained,  the  said  James 
Hoggan  from  proceeding  with  the  application  in  the  bill  men- 
tioned, or  any  such  amplication  for  bringing  the  said  piece  of 
land  under  the  operation  of  the  Transfer  of  Land  Statute  :  tind 
the  defendant  Richard  Gibbs  from  bringing  the  said  piece  of  land 
under  the  operation  of  the  said  statute,  or  registering  any  certificate 
of  title  in  the  name  of  the  said  James  Hoggan.  Direct  that  writs 
of  injunction  issue  if  necessary. 

Solicitor  for  the  Attorney-General  :— Gurner,  Crown  Solicitor. 

Solicitor  for  the  defendant  Hoggan  :— O'Halloran. 

« 1  W.  Bl.  131. 
» 1  MoUoy,  95. 
10  8  Beav.  270. 
"  1  H.  L.  C.  440. 
12  Hob.  109. 
i3Wightw.  167. 
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Supreme  Court,  Victoria.  1877.]         [3  V.  L.  R  (L.)  199. 


In  re  THE  TRANSFER  OF  LAND  STATUTE,  Ex  paHe 
CUNINGHAM  and  Another,  In  re  MCCARTHY. 

*'  Transfer  of  Land  Statute  "  {No,  301),  sec,  U—Eegistration — 
East'ment — Incorporeal  hereditament. 

In  briDging  land  under  the  "  Transfer  of  Laud  Statute,"  an 
easement  over  land  uot  under  the  Act  cannot  be  registered. 

Only  such  incorporeal  hereditaments  as  are  actual  "  estates  "  in 
the  land,  as  contradistinguished  from  "  easements,"  can  be  brought 
under  the  **  Transfer  of  Land  Statute,"  where  the  land  itself  has 
uot  been  brought  under  the  Act. 

Order  nisi  obtained  by  HastiDgs  Cuninghani  and  J. 
K.  Smyth,  calling  upon  Mrs.  Ellen  McCarthy  and  the 
Registrar  of  Titles  to  show  cause  why  the  registrar 
should  not  be  restrained  from  bringing  certain  land 
under  the  "Transfer  of  Land  Statute." 

The  trustees  of  the  Melbourne  Gas  Company  were 
seized  in  fee  of  two  adjoining  Government  allotments, 
numbered  16  and  17,  in  the  city  of  Melbourne,  each 
running  through  from  Collins  street  to  Little  Flinders 
street,  and  having  a  frontage  of  66ft.  6in.  on  each  of 
those  streets.  They  subdivided  the  two  allotments  into 
lots,  according  to  a  plan  of  subdivision  of  which  the 
following  is  a  copy  :- 
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The  bonndary  line  between  allotments  16  and  17,  in 
fact,  ran  down  the  centre  of  CroBs  street  [•200]  but  was  not 
so  shown  upon  the  plan.  These  lots  were  put  up  for  sale 
bv  auction  in  May,  1854,  by  reference  to  the  plan.  The 
late  husband  of  the  respondent,  Mrs.  McCarthy,  pur- 
chased lots  3  and  4,  and  in  his  conveyance,  dat»Hi  24ih 
June,  1855,  from  the  trustees  of  the  €ras  Ck>mpany 
(therein  described  as  such),  the  parcels  were  described 
as  "  All  that  piece  or  parcel  of  land  situate,  etc.,  bein^ 
lots  3  and  4  on  the  plan  of  subdivision  of  allotment  16 
of  section  1,  of  said  town  of  Melbourne,  commencing  at 
a  point  on  the  north  side  of  Little  Flinders  street  at 
the  intersection  of  Cross  street,  33  feet  wide,  with  Little 
Flinders  street  aforesaid  ;  thence  in  a  line  bearing 
northerly  84  feet  along  the  east  side  of  Cross  street 
aforesaid  ;  thence  in  a  line,  etc.,  together  with  the  full 
and  uninterrupted  use  and  enjoyment  at  all  times  for 
ever  hereafter  of  the  several  private  roads  or  rights*  of 
^ay  reserved  out  of  the  said  portion  over  which  thu  said 
(grantors)  as  such  trustees  as  aforesaid  have  a  disposing 
power,  together  with  all  houses,  ways,  etc.,  to  vhe  s:\id 
land  and  hereditaments  belonging  or  in  any  wise  apper- 
taining." McCarthy  died  in  1873  intestate.  Mrs.  i!:!leu 
McCarthy  is  his  administratrix. 

Messrs.  Cuningham  &  Smyth  purchased  at  various 
times  others  of  the  lots,  and  by  a  deed  of  the  1st  April, 
1865,  they  obtained  a  grant  from  the  then  trusti»es  of 
the  Gas  Company,  of  all  their  right,  title,  and  interest 
in  the  site  of  Cross  street  from  Collins  street  for  a 
depth  of  179  feet  6  inches.  In  the  same  year  they  built 
a  substantial  store  covering  the  whole  frontage  to  Col- 
lins street,  inclusive  of  and  completely  obstructing 
^ross  street  at  that  end,  and  still  remain  in  possession. 
They  are  also  in  possession  of  lots  3  and  4  under  a  lease 
for  a  term  of  years  from  Mrs.  McCarthy.  Recently  Mrs. 
McCarthy  applied  to  the  Registrar  of  Titles  to  bring 
under  the  Transfer  of  Land  Statute  lots  3  and  4,  to- 
gether with  a  right  of  way  appurtenant  over  Cross 
street  from  Little  Flinders  street  to  Collins  street 
Cuningham   &    Smyth    thereupon    lodged  a  caveat  in 


140  TORHENS  CASES. 


respect  of  Cross  street,  in  which  they  claimed  an  estate 
in  fee  simple  in  Cross  street,  except  in  so  much  thereof 
as  runs  for  the  distance  of  84  feet  north  from  Little 
Flinders  street  and  forbade  the  bringing  of  the  land 
so  claimed,  or  of  any  right  of  way  or  easement  thereover, 
under  the  operation  of  the  statute.  [•201]  In  support  of  this 
caA'eat  they  obtained  the  present  order  nisi.  It  did  not 
appear  on  the  affidavits  that  the  soil  of  Cross  street  had 
been  brought  under  the  Act,  and  it  was  stated  in  argu- 
ment that  it  had  not  been  so,  and  that  Cuningham  & 
Smyth  held  the  fee  in  it  under  the  old  law. 

Billing,  Webb  and  Box  showed  cause : — ^In  order  to 
ascertain  the  right  of  way  given  to  McCarthy  by  his 
conveyance,  it  is  a  mere  question  of  fact  as  to  what 
private  roads  or  rights-of-way  were  reserved  by  the 
vendors,  and  the  plan  of  subdivision  referred  to  in  the 
conveyance  is  the  best  evidence  of  what  was  reserved, 
and  of  what  was  the  "Cross  street"  described  as  the 
boundary  of  the  land  conveyed  to  McCarthy  :  Davis 
V.  The  Queen.^  At  the  least,  the  reservation  of 
the  way  is  an  estoppel  upon  the  grantors  before  the 
conveyance  of  their  right  in  the  soil  of  Cross  street  to 
the  present  applicants,  preventing  them  from  denying 
the  existence  of  Cross  street  for  its  whole  length.  This 
application  virtually  calls  upon  the  Court  to  decide  a 
question  which  is  the  subject  of  an  action,  in  which  an 
appeal  to  the  Privy  Council  is  pending.^  The  parcels 
of  the  conveyance  to  McCarthy  describe  the  land  con- 
veyed as  lots  3  and  4  on  the  plan  of  subdivision, 
bounded  by  Cross  street,  with  the  use  of  all  roads,  ways, 
etc.,  appurtenant  thereto,  so  that  we  may  refer  to  that 
plan  to  find  what  were  these  roads,  to  explain  the  latent 
ambiguity  :  per  Pollock,  C.B.,  in  Clave  v.  Harding.* 
[Fellows,  J. — ^Is  it  not  a  misnomer  to  speak  of  roads  or 
ways  appurtenant  to  these  lots,  while  the  whole  was  in 
the  hands  of  the  vendors  ?  Is  it  more  than  the  an- 
nouncement of  an  intention  ?]    But  the  grantors  wonid 

J  6  W.  TV.  &  a'B.  Eq.  at  p.  123. 

■  Vide  McCarthy  v.  Cuningham,  3  V.  L.  K.  (L.)  p.  59. 

3  27  L.  .1.  Ex.  at  p.  292. 
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be  estopped  from  afterwards  denying  the  existence  of 
the  road,  or  destroying  it :  Esple;  v.  Wilkes,*  Gk>ddard 
on  Easements  (2nd  edition),  214,"  Peacock  v.  Penson.* 

Section  17  of  the  Transfer  of  Land  Statute  (No.  301), 
allows  "  land ''  alienated  from  the  Crown  before  1862  to 
be  brought  under  the  Act,  and  "land"  is,  by  Sec. 
4,  interpreted  to  include  "hereditaments,  corporeal  or 
incorporeal,"  and  "all  easements  [•202]  and  appurtenances 
appertaining  to  the  land."  This  right  of  way  is  au 
incorporeal  hereditament  within  the  Act,  and  so  may 
be  registered.  [Fellows,  J. — Suppose  a  right  of  way  to 
be  acquired  after  the  land  had  been  brought  under  the 
Act,  could  you  register  it,  and  get  a  separate  certificate 
for  it  ?]  There  would  be  nothing  unreasonable  in  that. 
The  Act  is  intended  to  make  title  to  incorporeal  as  well 
as  corporeal  hereditaments.  The  easement  must  be 
registered  with  the  land  to  which  it  is  appurtenant,  and 
so  upon  every  subsequent  transfer,  as  each  transfer  is 
upon  a  separate  folium,  otherwise,  persons  looking  at 
a  subsequent  transfer  would  not  be  informed  of  the 
easement  An  easement  appurtenant  may  be  so  regis- 
tered, although  an  easement  in  gross  cannot :  Ex  parte 
Johnson,  In  re  Whyte.^ 

Higinbotham,  Holroyd,  a'Beckett  and  Williams  in 
support  of  the  order  nisi  : — The  answering  affidavits 
show  that,  from  the  nature  of  the  levels  at  the  Collins 
street  end  of  Cross  street  it  would  have  been  impos- 
sible to  use  Cross  street  as  a  means  of  access  to  Collins 
street  [Fellows,  J. — ^In  this  colony  constant  user  would 
not  confer  a  right]  Davis  v.  The  Queen  ®  and  Espley 
V.  Wilkes  •  go  upon  the  question  of  abuttal  upon  the 
land  sold.  A  grant  of  all  ways  appurtenant  does  not 
operate  to  create  a  way  which  is  not  shown  to  have 
existed  previously  ;  and  while  the  whole  land  was  in 

*  L.  R.  7  Ex.  at  p.  303. 

*  11  Beav.  355. 
•5W.W.*a'B.  L.  66. 

'W.W.  <ka'B.  Eq.  106. 

•L.R.  7  Eq.  298. 

•^nte.  p.  59. 
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the  same  hands  there  would  not  be  a  way  appurtenant 
to  a  part  over  any  other  part :  Thomson  v.  Waterlow.^® 
In  Espley  v.  Wilkes  ^^  the  way  is  one  of  necessity. 
Further,  if  any  such  right  exists,  it  is  at  present  in  sus- 
pense, that  is,  non-existent  for  the  time,  being  merged 
in  the  possession  of  the  present  applicants  under 
their  lease  from  the  present  respondent,  as  decided 
already  by  this  Court  on  the  demurrer  in  the  action 
between  the  same  parties  :^^  Thomas  v.  Thomas.^ 
Then  if  this  alleged  right  of  way  be  an  easement  not 
appurtenant,  but  in  gross,  it  cannot  be  registered  under 
the  Act:  Ex  parte  Johnson,  In  re  Whyte.^*  The  only  case 
in  which  any  right  of  way  can  be  registered  under  Sec 
64  [•203]  is  where  both  dominant  and  servient  tenements 
are  under  the  Act.  Here  the  servient  tenement  is  not 
under  the  Act.  The  plan  referred  to  in  the  conveyance 
to  McCarthy  was  intended  for  the  purpose  of  ascertain- 
ing the  lots,  not  for  defining  the  road.  There  is  by  the 
conveyance  no  estoppel  upon  the  vendor,  further  than 
as  to  the  existence  of  the  road  along  the  lots  sold  to  the 
purchaser.  [Fellows,  J. — ^Is  not  this  case  like  that  of  Nene, 
Valley  Drainage  Commissioners  v.  Dunkley,^*  in  which 
a  plan  was  considered  to  be  sufficiently  incorporated  ?] 
In  that  case  the  question  arose  upon  the  contract  ;  no 
conveyance  had  yet  been  executed,  and  the  plan  was 
endorsed  with  a  memorandum  sufficient  to  incorporate 
it  with  the  contract  of  sale.  That  case  does  not  extend 
the  principle  of  Espley  v.  Wilkes,^*  which  shows  that 
the  intention  is  not  to  be  changed  so  as  to  give  more 
than  the  contract  contemplated.  The  dictum  of  Pollock 
C.B.,  in  Glave  v,  Harding,*^  relied  on  by  the  other  side, 
is  opposed  to  the  current  of  authority,  Fewster  v.  Tur- 
ner.**   All  that  the  purchaser  is  entitled  to  is  a  way 

10  L.  R.  6Eq.  36. 

11  L.  R.  7  Ex.  298. 

12  3  V.  L.  R.  (L.)  59. 
"2Cr.  M.  (feR.  34. 

"  5  W.  W.  A  a'B.  L.  55. 

"  L.  R.  4  Ch.  D.  1. 

i«  L.  R.  7.  Ex.  298. 

^'  27  L.  J.  ^Ex.)  286. 

MllL.  J.  (Ch.)161:  6Jpr.  144. 
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to  the  nearest  highway,  Randall  v.  Hall.^*    Snpposing 

the  whole  road  was  reserved,  such  a  reservation  would 

not  be  final,  it  is,  at  the  utmost,  nothing  more  than  an 

intention.    A  street  does    not    mean    a    thoroughfare,  | 

Blyth  V.  Parlon.2«  I 

Cur.  adv.  vult  I 

I 
ST  A  WELL,  C.J. — This  was  a  motion  for  an  order 

restraining  the  Registrar  of  Titles  from  bringing  under 
the  Transfer  of  Land  Statute  land,  together  with  a 
right  of  way  over  certain  other  land  called  Gross  street 
The  word  "land,"  when  used  in  the  Act,  is  to  include 
corporeal  and  incorporeal  hereditaments,  and,  when 
used  in  any  certificate  of  title,  is  to  include  all  ease- 
ments appertaining  to  it,  or  reputed  to  be  part  thereof 
or  appurtenant  thereto. 

As  regards  the  land  called  "Cross  street,"  the  cave- 
ator objects  that  a  certificate  of  title  ought  not  to  be 
issued  which  will  in  any  way  affect  that  street,  or  the 
caveator's  title  to  the  soil  of  it  [*204]  free  from  all  servi- 
tude as  a  right  of  way.  He  bases  his  objection  on  two 
grounds  :  first,  that  there  is  no  right  of  way  further 
north  than  84  feet  from  Little  Flinders  street  ;  and, 
secondly,  that  as  the  land  called  Cross  street  has  not 
been  brought  under  the  Act,  there  is  no  power  to  sub- 
ject it,  by  means  of  the  Act,  to  this  kind  of  servitude  or 
incumbrance.  TVTiether  the  road  or  right  of  way  which 
18  admitted  by  the  caveator  to  exist  as  far  as  84  feet 
north  of  Little  Flinders  street,  extends  beyond  that 
point,  so  as  to  entitle  the  applicant  for  registration  to 
nae  it  as  a  means  of  access  to  Collins  street,  is  the  only 
point  in  dispute  between  the  parties,  for  there  is  no 
objection  whatever  to  the  issue  of  a  certificate  in  respect 
of  the  land  at  the  south  end  of  Cross  street. 

On  the  other  hand,  it  was  urged  that,  as  in  case  of 
alright  of  way  of  necessity,"  Cross  street  is  only  to  be 
iised  as  a  means  of  access  to  the  "  nearest"  public  high- 
^^ay,  that   is   Little    Flinders   street,    and    Randall    v. 

*4DeG.  &8.  343. 

*  2  Vic.  R.  Eq.  Ill ;  2  A.  J.  R.  76. 
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Hall,2^  was  relied  upon  in  support  of  the  view,  for  which 
perhaps  it  may  be  an  authority.  On  the  other  hand,  it 
was  contended  that  a  right  of  way  had  been  granted 
along  the  whole  length  of  Cross  street,  and  that  the 
grantee  was  consequently  not  limited  to  the  use  of  that 
part  which  would  give  him  access  to  Little  Flinders 
street,  but  was  entitled  also  to  traverse  it  northward, 
and  so  gain  access  to  Collins  street. 

Which  of  these  two  views  is  the  correct  one,  it  is  at 
present  unnecessary  to  determine,  for  in  neither  event 
is  it  allowable  to  place  on  the  register  or  in  the  certifi- 
cate of  title,  any  casement  over,  upon,  or  affecting  land 
which  has  not  been  brought  under  the  Act.  There  is 
no  mo^e  of  indicating  an  easement,  and,  so  far  as  we 
can  see,  only  one  mode  pointed  out  by  the  Act  Sec- 
tion 64  prescribes  that  when  any  easement  is  created 
over  or  upon  or  affecting  any  land  under  the  operation  of 
the  Act,  a  memorial  is  to  be  entered  upon  the  folium 
constituting  the  title  to  such  land,  or,  in  other  words, 
a  blot  is  to  be  made  in  the  register  on  the -title  to  the 
servient  tenement.  There  is  no  provision  for  showing 
on  the  title  of  the  dominant  tenement  any  easement 
which  may  be  appurtenant  to  it,  though,  as  we  have 
already  seen,  the  use  of  the  word  "land"  will  carry 
with  it  any  easement  which  its  owner  can  be  proved  by 
evidence,  [205]  external  to  the  register,  to  be  entitled  to 
enjoy  in  respect  of  his  ownership  of  such  land. 

The  Legislature  having  thus  expressly  provided  a 
mode  of  indicating  easements  over  land  which  has  been 
brought  under  the  Act,  and  having  been  silent  as  re- 
gards land  which  has  not  been  brought  under  the  Act, 
the  Court  cannot,  without  usurping  the  functions  of  the 
Legislature,  apply  to  the  latter  the  mode  of  procedure 
which  had  been  prescribed  only  for  the  former,  even  if 
there  had  been,  as  in  our  opinion  there  is  not,  any 
reason  for  supposing  that  the  Legislature  would  have 
done  it  had  their  attention  been  directed  to  the  matter. 

An  order  must  therefore  be  made  restraining   the 
registrar  from  bringing  the  right  of  way  under  the  Act. 

21  DeG.  A  S.  343. 
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It  must  not  be  supposed  that  this  decision  lays 
down  a  rule  that  all  incorporeal  hereditaments  are 
incapable  of  registration.  We  do  not,  for  example, 
hold  that  a  rent  charge  issuing  out  of  land  not  brought 
under  the  Act,  cannot  be  made  the  subject  of  a  certifi- 
cate of  title.  Our  judgment  applies  only  to  those  incor- 
poreal hereditaments  which  consist  of  mere  easements 
as  distinguished  from  actual  estates  in  the  land. 

Order  absolute. 

Attorneys  for  the  applicants  :— Malleson,  England  &  Stewart. 
Attorney  for  the  respondents  :— Hornby. 


Supreme  Court,  Victoria,  1887.]  [13  V.  L.  R.  746. 
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*' Transfer  of  Land  Statute,**  s.  153 — Fake  declaration  made  **  in 
pursuance  of  the  Act** — Fraudulently  procuring  certificate  of 
title — Ei-iilence. 

The  prisoner  was  charged  with  wilfully  making  a  certain  false 
•tatemeut  m  sii&tatory  dtsclarations  in  relaiiou  to  au  application  by 
him  to  brin<;  land  under  the  4<^t,  required  under  the  authority  and 
made  in  pursuance  of  the  "  Transfer  of  Land  Statute,"  and  he 
wag  further  charged  with  having  unlawfully  and  fraudulently  pro- 
c-nred  from  the  Registrar  of  Titles,  a  certain  certificate  of  title. 
The  only  evidence  in  support  of  such  charges  was  that  appearing 
upon  the  application,  and  the  statutory  declarations  of  the  prisoner 
lodsM  in  support  of  it  produced  by  the  proper  officer  from  the  Office 
of  Titles,  and  the  certificate  of  title  granted  thereupon,  and  the? 
reasonable  inference  to  be  drawn  therefrom,  together  with  evidenoe> 
that  the  material  statements  in  such  declarations  were  false  :— 

Held,  that  the  evidence  was  sufficient  to  support  a  conviction. 

Case  held  by  a'Beckett,  J.,  for  the  consideration  and 
determination  of  the  judges  of  the  Supreme  Court,  upon 
the  trial  of  one  William  Aedy.  The  learned  Judge  stated 
the  following  case  : — 

William  Aedy  was  tried  before  me  on  the  23rd,  24th 
and  2oth  days  of  November,  1887,  charged  with  making 
false  statements  in  relation  to  an  application  to  bring 
land  under  the  Act.  Before  the  prisoner  pleaded  to 
the  presentment,  his  counsel  objected  that  the  present- 

H.T01LCAS,— 10 


146  TORREyS  CASES. 


ment  disclosed  no  offence,  as  it  did  not  allege  that  the 
declarations  were  made  falsely  or  corruptly  within  Sec. 
39    of    The   Statute   of   Evidence,    1864,    or    Sec.   350 
of  The  Criminal  Law  and  Practice  Statute,  1864.    I  held 
that  the  Transfer  of  Land  Statute  constituted  offences 
which  were  sufficiently  laid  in  the  presentment  before 
me,  whether  such  offences  were  or  were  not  sufficiently 
laid  under  the  sections  referred  to.    The  prosecutor  for 
the  Queen  stated  that  he  did  not  intend  to  ask  for  any 
amendment,  and  the  trial  proceeded.    It  appeared  from 
the  evidence  that  when  the  accused  applied  to  bring  the 
land  under  the  Act  he  was  not,  and  that  he  never  had 
been,  in  exclusive  possession  of  the  land  applied  for,  and 
that   his  application   was   supported   by  two   statutory 
declarations  in  which  he  made  untrue  assertions  as  to 
fencing  and  possession.    The  jury  acquitted  him  on  the 
first  count  relating  to  the  application  itself,  and  on  the 
second  count  relating  to  a  declaration  referred  to  in  and 
lodged  with  his  application,  but  convicted  him  on  the 
third  and  fourth  counts.    The  third  count  charged  "that 
the  said  William  Aedy,  on  the  27th  day  of  August,  1881, 
at  Melbourne,  did  wilfully  make  a  false  statutory  decla- 
ration before  Arthur  Rankin  Blackwood,  Esq.,  a  justice 
of  the  peace  for  the  central  bailiwick,  required  under 
the  authority  and  made  in  pursuance  of  the  Transfer 
of   Land    Statute,   in   which    the   said    William   Aedy 
declared,"   etc.    The  fourth   count  charged  "that  the 
said  Wiiliam  Aedy,  at  Melbourne,  on  the  15th  day  of 
March,  1882,  unlawfully  and  fraudulently  did  procure  from 
the  Registrar  of  Titles  a  certain  certificate  of  title,  to 
wit,  a  certificate  of  title   of  the   land   mentioned   and 
•described  in  the  first  count  of  the  presentment,  contrary 
to  the  statute  in  that  case  made  and  provided."     The 
prisoner's  counsel  contended  that  there  was  no  evidence 
to  support  the  conviction  on  the  third  count,  inasnoiuch 
as  it  did  not  appear  that  the  declaration  therein  men- 
tioned was  required  under   the   authority  or    made    in 
pursuance  of  the  Transfer  of  Land  Statute.    The  only 
evidence  on  this  subject  was  that  the  clerk  from   the 
office  of  Titles  having  charge  of  the  papers  relating  to 
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applications  to  bring  land  under  the  Act,  produced 
those  relating  to  the  application  referred  to,  and  the 
declaration  mentioned  in  the  third  count  was  amongst 
them  as  a  document  lodged  in  support  of  the  applica- 
tion ;  but  there  was  nothing  further  to  show  [*747]  how 
it  came  to  be  lodged  or  that  it  had  been  required  by  the 
examiner  of  titles.  The  prisoner's  counsel  contended 
that  there  was  no  evidence  to  support  the  fourth  count, 
inasmuch  as  it  did  not  appear  that  the  accused  had  pro- 
cured any  certificate  of  title  fraudulently  or  unlawfully. 
The  only  evidence  on  this  subject  was  that  a  certificate 
of  title  had  been  issued  to  the  accused  on  his  applica- 
tion to  bring  land  under  the  Act,  and  that  this  applica- 
tion had  been  supported  by  certain  statutory  declara- 
tions, one  of  which  the  jury  found  to  have  contained 
a  wilful  false  statement  by  the  aqcused. 

The  following  questions  are  reserved  for  the  opinion 
of  the  Full  CJourt : — 1.  Was  there  evidence  to  support 
a  conviction  on  the  third  count  under  Sec.  153  of  the 
Transfer  of  Land  Statute,  or  was  an  offence  under  Sec. 
39  of  The  Statute  of  Evidence,  1864,  sufficiently 
charged  to  support  a  conviction  under  that  section  ? 
2.  Was  there  evidence  to  support  a  conviction  on  the 
fourth  count  ? 

Sir  Bryan  O'Loghlen,  for  the  prisoner  : — ^The 
charges  upon  which  the  prisoner  was  presented  were 
under  Sec  153  of  the  Transfer  of  Land  Statute  (No.  301), 
by  which  section  a  misdemeanor  is  created  peculiar  to 
that  Act.  The  third  charge  was  for  making  "a  false  statu- 
tory declaration,  required  under  the  authority  or  made 
in  pursuance  of  this  Act."  "  Wilfully  making  any  false 
statement  or  declaration  "  is  perjury  under  the  general 
law,  but  the  prisoner  is  not  charged  therewith.  Under 
this  Act  there  are  several  sections  requiring  statutory 
declarations,  viz..  Sees.  130,  131,  and  134.  Sec. 
129  empowers  the  registrar  to  administer  an  oath,  to 
take  a  statutory  declaration,  and  this  declaration  is 
defined  to  be  one  made  voluntarily.  The  present  decla- 
ration was  not  made  voluntarily,  it  was  something  that 
the  prisoner  was  forced  or  required  to  make  to  get  a 


148  TORRENS  CASES. 


certificate.  Sec.  271  of  The  Criminal  Law  and  Prac- 
tice Statute,  1864  (No.  233)  defines  perjury  to  be  a  false 
statement  made  knowingly,  wilfully  and  corruptly. 
The  Statute  of  Evidence,1864  (No.  197)  makes  provision 
for  dealing  with  false  statements  (sections  34  to  40),  but 
they  all  refer  to  those  made  in  substitution  for  an  oath. 
Sec.  37  only  refers  to  cases  under  Sees.  34  to  36. 
Sec.  39  provides  that  the  declaration  must  be  "wil- 
fully, falsely  and  corruptly  made.  Here  it  is  said  to  be 
wilfully,  but  not  falsely  or  corruptly  made,  though  it  is 
said  that  the  statement  itself  is  false.  And  a  person 
could  not  be  found  guilty  under  that  Act,  unless  he  waa 
charged  with  perjury. 

[Williams,  J. — It  is  said  to  be  a  misdemeanor  under 
the  Transfer  of  Land  Statute]. 

Biit  it  may  be  punished  with  a  fine  only.    [*748] 

[Higinbotham,  C.J. — The  declaration  on  its  face  pur- 
ports to  be  made  under  The  Statute  of  Evidence,  1864. 
[a'Beckett,  J. — ^You  contend  that  a  person  might  lodge, 
in  support  of  his  declaration,  evidence  as  to  which  some 
of  it  might  be  deeds  and  other  things,  and  some  statu- 
tory declarations,  and  you  say  if  one  of  these  statutory 
declarations  be  false  the  person  making  it  may  be 
liable  for  perjury  under  the  general  law,  but  not  for 
making  a  false  voluntary  declaration  required  under 
the  authority  or  made  in  pursuance  of  the  Act] 

Yes ;  Act  No.  343  was  passed  because  there  was 
some  doubt  as  to  the  meaning  of  the  former  Act, 
whether  it  referred  only  to  substitutes  for  oaths  or 
not,  and  is  to  be  read  with  Act  No.  233.  It  must  be 
*^  falsely,  wilfully  and  corruptly  "  made.  Arch.  Criminal 
Practice  (20th  edition),  294,  citing  R.  V.  Stevens  ;  ^  and 
again,  Abbott,  C.J.,  says  in  Reg.  v.  Oxley,^  every  defini- 
tion of  perjury  is  that  a  person  must  "  wilfully  and  cor- 
ruptly" swear  falsely,  and  this  is  cited  with  approval 
in  Russell  on  Crimes,  p.  37,  and  Arehbold  ;  and  he  must 
be  charged  with  having  wilfully  and  corruptly  made  a 

1  6  B.  &  0.  246. 

2  3  Car.  &  Kir.  817. 
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false  statement,  "  corrupte  et  voluntare/'  Case  30,  1  Oro. 
Eliz.  201.  The  presentment  states  that  the  certificate 
was  procured  from  the  Registrar  of  Titles.  Upon  the 
evidence  there  is  nothing  to  show  that  a  certificate  was 
procured  from  the  registrar  by  any  false  statement  or 
any  declaration.  He  received  the  application,  and  the 
declaration  in  the  application  was  found  by  the  jury  not 
to  be  false.  The  application  under  the  Act  would  then 
go  to  the  Commissioner  of  Titles,  who  would  refer  it  to 
the  Examiner  of  Titles,  who  would  report  an  it  and 
advise  the  commissioner,  who  is  the  judge,  to  adjudicate 
and  decide  whether  the  application  should  or  should  not 
be  granted,  and  who  would  grant  it,  and  direct  the 
registrar  to  issue  the  certificate.  The  registrar  then 
receives  it ;  he  does  not  grant  the  application  ;  the  com- 
missioner does  that  There  is  no  evidence  that  this 
declaration  had  anything  to  do  with  the  judicial  act, 
or  that  the  act  of  examiner  or  commissioner  was  af- 
fected by  the  fraud. 

Leon  (R  Walsh  with  him),  for  the  Crown  : — ^Thls  de- 
claration was  made  under  the  Act  Sec.  17  provides  for 
parties  bringing  land  [*794]  under  the  Act.  Sec.  18 
provides  for  report  of  examiners  and  submitting  the 
papers  to  the  commissioner.  It  appears  in  evidence 
that  this  document  was  one  of  the  papers  lodged  in  con- 
nection with  the  application  to  bring  the  land  under 
the  Act  Everything  done  about  the  application  is  an 
act  done  in  pursuance  of  the  Act  The  declaration  is 
required  in  ordw  to  enable  the  applicant  to  make  the 
application.  The  prisoner  was  doing  something  within 
the  scope  of  the  Act  No.  301,  and  the  very  document  is 
headed  as  being  under  and  relating  to  the  Act  "In 
pursuance  of"  means  for  carrying  out  the  purposes  of 
the  Act,  and  is  distinct  from  the  words  "  under  the 
authority  of."  It  is  assumed  by  Sec  17  that  claim- 
ants must  prove  that  they  fill  the  character  under  which 
they  claim  to  be  registered,  and  to  prove  this  they  must 
proceed  to  satisfy  the  registrar  or  any  other  proper 
officer  by  certain  declarations,  that  they  are  what  they 
€laim  to  be.    These  declarations    are,  therefore,  made 
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"  in  pursuance  of  "  the  Act,  that  is,  for  carrying  out  its 
requirements.  This  document  is  prepared,  and  the 
statement  is  made  and  attached  to  the  application  for 
the  purpose  of  enabling  the  prisoner  to  take  advantage 
of  the  privileges  of  the  Act.  As  to  the  fourth  count, 
it  seems  clear  that  "procuring  an  application  to  be 
granted"  by  a  false  declaration  is  included  in  the 
offence,  or  is  the  same  as  the  offence,  of  procuring  a 
certificate  of  title.  Sec.  153  contemplates  this  very 
offence,  for  it  makes  provision  for  a  person  "assisting 
in  fraudulently  procuring." 

Sir  Bryan  O'Loghlen,  in  reply: — ^There  is  no  evid- 
ence v^^hatever  that  this  second  or  supplementary  state- 
ment was  "  required  "  by  the  officer  ;  and  that  was  some- 
thing which  the  Crown  was  bound  to  prove. 

Cur.  adv.  vult 

Higinbotham,  C.J. — ^My  brother  Williams  has  stated 
his  view  of  this  case  in  a  judgment  in  which  I  concur, 
and  which  I  desire  to  adopt  as  my  own.  I  agree  with 
hira  as  to  the  inference  that  may  be  reasonably  drawn 
from  the  fact,  namely,  that  the  statutory  declaration 
on  which  the  third  count  of  the  presentment  is  founded, 
was  made  in  pursuance  of  the  Transfer  of  Land  Statute  ; 
and  I  further  assent  to  the  conclusion  that  may  be 
[•750]  drawn  from  that  inference,  namely,  that  the 
accused  did  unlawfully  and  fraudulently  procure  from 
the  Registrar  of  Titles  a  certificate  of  title  as  charged 
in  the  fourth  count.  There  was  evidence,  therefore,  to 
support  the  verdict  on  each  of  these  counts,  and  the  con- 
viction on  both  of  those  counts  will  be  affirmed. 

Williams,  J. — The  only  ground  on  which  I  can  sup- 
port the  conviction  under  the  third  and  fourth  counts 
of  the  presentment  in  this  case,  is  that  founded  upon  the 
principle  of  "reasonable  inference."  Taking  the  two 
counts  seriatim,  it  is  admitted  that  the  statutory  decla- 
ration, the  subject  of  the  third  count,  was  not  "  required 
under  the  authority  of  the  Transfer  of  Land  Statute  ; 
but  it  is  contended  that  it  was  "  made  in  pursuance  of 
the  Act."    I  do  not  think  there  is  any  evidence  what- 
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erer  that  it  was  so  made,  apart  from  what  appears  on 
die  face  of  the  document  itself,  and  from  what  appears 
to  be  a  reasonable  inference,  namely,  that  the  declara- 
tion was  reqoired  by  those  intmsted  with  the  adminis- 
tration of  the  Act.  for  the  purpose  of  satisfying  them 
as  to  what  course  thev  should  pursue  with  respect  to 
the  application  made  bj  the  prisoner  under  Sec  17. 
The  applicant  evidently  relied  upon  exclusive  i>osses- 
sioD  for  a  long  period  of  years  in  support  of  his  appli- 
cation, but  in  the  first  instance  supported  that  applica- 
tion with  a  declaratiou.  thereby  stating  that  he   was 
"m  possession.**    1  do  not  think  it  is  an  unreasonable 
inference   to  draw    that   the    statutory  declaration    in 
question,  which  stated  the  nature  of  that  possession, 
and  which  was  subsequently  lodged  and  filed  witb  the 
application  and  statutory  declaration   first  accompany- 
ing it  in  the  office  of  the  Registrar  of  Titles,  was  required 
bj  the  office  for  the  purpose  of  satisfying  the  office  as  to 
the  nature  of  the  applicant's  title ;    see  Sec.  18.     For 
what  other  reasonable  purpose  could  it  have  been  made 
and  lodged  ?    Assuming  this  inference    to    be  reason- 
able, the  declaration,  the  subject  matter  of  the  third 
connt,  may  be  fairly  said  to  have  been  **made  in  pur- 
suance of  the  Act."    This  view  is  further  strengthened 
bj  the  heading  affixed  by  the  prisoner  to  the  declaration 
— *In  the  matter  of  the  application  of  William  Aedy  and 
the  Transfer  of  Land  Statute,"  the  document  itself  thus 
purporting  to  have  been  made  in  pursuance  of  the  Act 
[*751].    Then,  as  to  the  fourth  count,  if  it  be  a  reason- 
able inference  that  the  declaration  was  made  and  lodged 
in  order  to  satisfy  the  office  as  to  the  nature  of  the 
applicant's  title,  it  would  clearly  not  be  an  unreasonable 
inference  that  the  office  would  not  have  issued  to  the 
applicant  a  certificate  had  it  not  been  furnished  by  the 
applicant  with  the  further  statutory  declaration,  which 
had  been  required  in  order  to  satisfy  the  office  as  to  the 
nature   of   the    possession    upon  which    the   applicant 
baaed  his  title.    I  think  the  two  questions  submitted 
for  our   determination  should    be   determined    in    the 
affirmative. 
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a'Beckett,  J. — ^As  to  the  third  count,  I  think  the 
declaration  may  be  considered  as  a  declaration  made 
in  pursuance  of  the  Act  as  it  was  made,  as  has  already 
been  pointed  out,  and  headed  distinctly  in  the  matter 
of  an  application  made  under  the  Act,  and  the  subject 
of  the  declaration  would  be  a  most  material  statement 
as  to  the  title  of  the  person  applying  to  bring  the  land 
under  the  Act.  I  therefore  think  the  finding  can 
properly  be  supported  as  to  the  third  count. 

With  regard  to  the  fourth  count,  I  am  unable  to 
come  to  the  conclusion  that  the  offence  falls  within  the 
part  of  Sec.  153,  of  fraudulently  procuring  a  certifi- 
cate of  title.  As  I  read  the  section,  the  earlier  part 
deals  specifically  with  a  fraudulent  and  false  statement 
in  making  an  application  to  bring  land  under  the  Act 
And  it  then  passes  on  to  further  matters,  but  I  think 
that  the  words  "fraudulently  procuring  a  certificate  of 
title  "  do  not  describe  an  offence  of  fraudulently  apply- 
mg  to  bring  land  under  the  Act,  in  consequence  of 
which,  and  after  which,  the  certificate  of  title  was 
issued.  For  that  reason  I  am  not  prepared  to  affirm 
the  conviction  under  the  fourth  count,  and  it  is  that 
point  solely  on  which  I  differ  from  the  other  members 
of  the  Court  The  result  is  unimportant  to  the  defend- 
ant, as  he  has  been  found  guilty  of  an  offence  under  the 
third  count 

Conviction  affirmed. 

Solicitors  for  the  prisoner  :— Tuthill  &  Geoghegan. 

Solicitor  for  the  Crown  :— Sutherland,  Crown  Solicitor. 
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Victoria,  1887.— Webb,  J.]  [13  V.  L.  R.  384. 

MONAGHAN  v.  GLEESOX 

Vendor  and  purchaser — Purchaser  let  into  possession  of  substantial 
excess  over  quantity  of  land  correctly  described^  paid  for,  and 
conveyed — Excess  brought  under  "  Transfer  of  Land  Statute  " 
aUmg  with  land  conveyed — Riyht  of  vendor  to  value  of  excess — 
Compensation  clause  in  contract — '* Transfer  of  Land  Statute^*' 
s.  144. 

Where  land  has  been  sold  by  metes  and  bounds  at  so  much 
per  acre,  the  ftcreage  within  such  metes  and  bounds  beini;  correctly 
stated  m  the  contract,  and  the  price  stated  accordingly,  and  a  con- 
veyance has  been  executed  accordingly,  the  vendor  is  entitled  to  be 
paid  for  a  substantial  excess  in  quantity  not  arising  from  error  in 
the  measurements  given,  and  lying  outside  such  boundaries,  though 
such  excess  had  been  occupied  by  the  vendor  as  part  of  the  farm 
described  for  sale,  and  the  purchaser  had  been  let  into  possession  of 
it.  The  purchaser  having  brought  under  the  **  Transfer  of  Land  Sta- 
tute" such  excess  along  with  the  land  conveyed,  without  notice  to 
or  knowledge  of  the  vendor,  and  having  obtained  the  issue  of  a  cer- 
tificate in  his  own  name. — Held,  that  tue  vendor  was  entitled  to  be 
paid  by  the  purchaser  the  value  of  the  excess  land  at  the  time  of 
purchase,  either  under  the  usual  condition  of  the  contract  of  sale  as 
to  compensation  for  excess,  or  under  the  **  Transfer  of  Laud  Sta- 
tute," Sec.  144. 

Action  by  Mrs.  Christina  Monaghan  against  James 
Gleeson  to  recover  the  value  of  about  four  acres  of 
land  which  he  had  obtained  from  her. 

The  plaintiff  was  the  owner  of  a  farm  near  Warr- 
nambool.  In  April,  1884,  she  sold  the  farm  to  the 
defendant  at  the  rate  of  ['SSS]  £44  10s.  per  acre,  as  for 
SCia.  3r.  25p.  Th^  defendant  paid  part  of  the  purchase 
money  and  gave  bills  for  the  residue.  Having  obtained 
pogsession  of  the  farm  he  applied  to  the  Titles  office  to 
bring  the  land  under  the  Transfer  of  Land  Statute,  and 
to  be  registered  as  the  proprietor  of  the  56a.  3r.  2r)p. 
On  suFTey  by  direction  of  the  department,  it  was  din- 
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covered  that  there  were  in  the  farm  about  sixty-one 
acres.  He  then  applied  for  a  certificate  of  title  to  the 
whole  of  the  land,  and  without  notice  to  or  knowledge 
of  the  plaintiff,  obtained  it.  The  plaintiff  instituted  this 
action  to  compel  the  defendant  to  pay  the  value  of  the 
excess.  The  arguments  and  the  details  of  the  facts 
suflftciently  appear  in  the  judgment. 

Leon  and  Topp,  for  the  plaintiff. 

Hood  and  Neighbour,  for  the  defendant. 

Cur.  adv.  vult. 

Webb,  J. — The  plaintiff  caused  to  be  put  up  for  sale 
by  auction  on  22nd  April,  1884,  land  described  in  the 
advertisement  of  sale  as  *^part  of  portion  30,  parish  of 
Yangery,  county  of  Villiers,  containing  56a,  3r.  25p., 
having  a  frontage  to  Yangery  lane  and  the  main  Wood- 
ford road,  and  adjoining  properties  of  Messrs.  A.  &  B. 
Urquhart  and  John  McLachlin,  rented  by  Mr.  Michael 
Dowd  for  many  years  at  a  high  rental."  At  the  sale 
the  biddings  were  taken  at  per  acre,  and  the  land  was 
knocked  down  to  the  defendant  at  £44  10s.  per  acre. 
There  were  a  house,  fencing  and  other  improvements  on 
the  land.  On  the  same  day  a  contract  was  signed  by 
the  auctioneers,  as  agents  for  the  plaintiff,  and  by  the 
defendant,  in  which  the  land  was  described  as  "  all  that 
piece  or  parcel  of  land  containing  by  admeasurement 
56a.  3r.  25p.,  or  thereabouts,  being  part  of  portion  30, 
parish  of  Yangery,  county  of  Villiers,  together  with  all 
buildings  and  fixed  improvements  thereon."  The  terms 
of  payment  were  one-half  cash  and  the  balance  at 
twelve  and  twenty-four  months,  with  6  per  cent,  inter- 
est. In  the  contract  the  amount  of  purchase 
money  was  inserted  as  £2,532  6s.  9d.,  which  is  the  pro- 
duct of  £44  10s.  per  acre  for  the  stated  area,  56a.  3r.  25p. 
The  defendant  paid  £1,  266  3s.  5d.  [•385],  and  gave  his 
promissory  notes  at  twelve  and  twenty-four  months  for 
the  residue  of  the  purchase  money  and  interest.  On 
the  next  day  the  defendant  visited  the  land  in  company 
with  the  plaintiff's  son  and  shortly  afterwards  took  pos- 
session of  it  as  previously  occupied  by  Dowd. 
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On  28th  April,  1884,  the  plaintiff  executed  a  convey- 
ance, whereby,  in  consideration  of  £2,532  68.  9d.,  she 
granted  to  the  defendant,  "All  that  piece  or  parcel  of  land 
containing  56a.  3r.  25p.,  be  the  same  more  or  less,  being 
part  of  portion  30,  parish  of  Yangery,  county  of  Villiers, 
commencing  at  the  southern  side  of  the  Government 
road  leading  from  Port  Fairy  to  Woodf ord>  at  the  north- 
east corner  of  the  said  portion,  and  bounded  on  the  east 
by  a  Government  road  one  chain  wide,  being  a  line 
bearing  south  40  chains  58  links  ;  on  the  south  by  part 
of  portion  ISA,  being  a  line  at  right  angles  to  the  last 
line,  bearing  west  12  chains  71  links  ;  on  the  west  by  a 
line  at  right  angles  to  the  last  line,  bearing  north  30 
chains  ;  again  on  the  south  by  a  line  at  right  angles  to 
the  last  line,  bearing  north  5  chains  91  links,  and  on  the 
north-west  by  a  Government  road  leading  from  Port 
Fairy  to  Woodford,  being  a  line  bearing  north  79 
degrees  east  23  chains  10  links  to  the  commencing  point." 

It  is  admitted  that  there  is  no  error  in  computation, 
and  that,  taking  the  measurement  given  in  this  deed, 
the  area  comprised  within  them  is  56a-  3r.  25p.  The 
only  abuttals  given  are  the  two  Government  roads, 
i.e.,  the  Woodford  road  and  Yangery  lane,  and  portion 
15A  on  the  south. 

There  is  no  reference  in  the  conveyance  as  there  is 
in  the  advertisement,  to  the  properties  of  Urquhart  and 
McLachlin  as  adjoining  the  land.  This  deed  was  exe- 
cuted in  escrow,  and  being  produced  in  evidence  appears 
never  to  have  been  registered.  It  has  at  the  foot  the 
usual  receipt  for  the  full  amount  of  the  purchase  money. 
As  appears  by  the  correspondence,  it  was  left  with  the 
defendant's  solicitor,  to  be  delivered  up  to  the  defend- 
ant on  his  promissory  notes  being  paid.  It  does  not 
appear  when  these  promissory  notes  were  in  fact  paid, 
and  consequently  when  the  deed  became  absolute,  it 
having  been  up  to  then  in  escrow  only.  The  defendant's 
solicitor  states  in  evidence  that  neither  of  the  notes  had 
Wn  paid  when  application  was  made  to  bring  the 
land  under  the  Act,  but  that  he  held  the  cash  for  their 
payment. 
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On  7th  June,  1884,  the  defendant  lodged  in  the  Titles 
Office  an  application  to  bring  the  land  under  the  opera- 
tion of  the  [•387]  Transfer  of  Land  Statute,  stating  it 
as  containing  56a.  3r.  25p.  or  thereabouts,  and  as 
described  in  the  deed  of  28th  April,  1884,  which  appears 
to  have  been  lodged  in  support  of  the  application. 
Subsequently  a  survey  was  made  of  the  land,  and  it  was 
found  that,  as  fenced  and  occupied  by  Dowd,  it  con- 
tained an  area  of  61a.  Or.  14p.  The  defendant  there- 
upon, on  10th  November,  1885,  lodged  in  substitution 
for  the  previous  application  a  fresh  application  to  bring 
the  land  under  the  Act,  stating  it  to  contain  Ola.  Or. 
14p.,  as  described  in  a  survey  plan  lodged  with  the 
application. 

By  comparing  the  plan  lodged  in  support  of  this 
second  application  with  the  parcels  in  the  conveyance 
from  the  plaintiff  to  the  defendant,  it  appears  that  the 
excess  is  caused  to  a  trifling  extent  only,  by  an  excess 
in  the  length  of  the  main  boundary  lines  of  the  land. 
The  substantial  excess  consists  of  a  rectangular  block 
measuring  12  chains  12  links  by  3  chains  36  links,  and 
containing  therefore  about  four  acres,  being  included 
in  the  fences  and  occupied  by  Dowd,  which  is  not 
included  in  the  title  deeds  of  the  plaintiff,  or  in  the 
conveyance  from  her  to  the  defendant.  This  block 
abuts  on  the  western  boundary  of  the  land  conveyed, 
but  extends  in  part  beyond  it.  It  is  not,  therefore,  a 
question  of  a  general  excess  of  a  few  feet  or  inches  in  the 
measurement  of  one  regular  block  of  land.  The  excess 
here  is  mainly  one  quadrilateral  block  of  four  acres, 
capable  of  exact  definition  and  location  upon  the 
ground,  partially  abutting  upon,  but  not  in  any  way 
incorporated  with  the  land  conveyed.  Moreover,  the 
four  acres  in  question  abut  at  the  western  boundary 
upon  a  road  running  into  the  main  Woodford  road,  and 
thus  access  to  it  may  be  obtained  independently  of  the 
land  conveyed  to  the  defendant. 

On    5th  February,  1886,   the   defendant    obtained  a 
certificate  of  title  for  61a.  Or.  16p.,  that  being  found  to 
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be  the  accurate  contents  of  the  area  comprised  in  the 
plan  lodged  by  the  defendant  in  support  of  his  applica- 
tion, and  not  61a.  Or.  14p.  as  therein  stated.  It  would 
appear  that  after  this  the  plaintiff  for  the  first  time 
became  aware  of  the  excess  of  the  land,  and  on  17th 
April,  1886,  her  solicitors  wrote  to  the  defendant's 
solicitor,  calling  attention  to  the  fact  that  he  was 
endeavouring  to  get  a  title  to  [*388]  four  acres  more 
than  the  area  sold  to  him,  and  proceeding  :  "  The  ven- 
dor distinctly  instructs  you  not  to  hand  over  the  deeds 
of  the  property  unless  the  said  excess  in  area  is  excised 
from  the  transfer  or  conveyance,  or  unless  the  pur- 
chaser pays  for  such  excess  at  the  rate  of  £44  10s.  per 
acre."  If  at  that  time  the  defendant's  solicitor  had  still 
held  the  conveyance  in* escrow,  as  the  plaintiff  believed 
he  did,  this  would  have  been  quite  in  time  to  enforce 
compensation  under  the  contract.  But  not  only  had  he 
then  parted  with  the  conveyance,  but  the  defendant  had 
already,  unknown  to  the  plaintiff,  obtained  his  certifi- 
cate of  title  for  the  entire  61a.  Or.  16p.,  as  to  56a.  3r.  25p. 
of  it,  upon  the  conveyance  of  the  plaintiff,  and  as  to  the 
residue  of  4a.  Or.  31p.  without  the  plaintiff's  know- 
ledge or  concurrence  ;  for  both  the  original  and  substi- 
tmed  applications  by  the  defendant  to  bring  the  land 
nnder  the  operation  of  the  Act  were  made  without  her 
knowledge,  and  no  notice  was  ever  given  to  her  of  the 
intention  of  the  defendant  to  endeavour  to  get  this  four- 
acre  block  included  in  his  certificate  of  title. 

The  statement  of  claim  was  originally  based  wholly 
npon  an  allegation  of  mutual  mistake,  and  claimed  pay- 
ment for  the  whole  excess  of  4a.  Or.  31p.  at  the  rate  of 
£44  lOs.  per  acre.  There  is  no  doubt,  and  I  so  find,  that 
the  plaintiff  intended  to  sell,  and  the  defendant  in- 
tended to  buy  the  entire  farm  as  occupied  by  Dowd,  and 
that  both  of  them  at  the  time  of  entering  into  the  con- 
tract believed  that  it  contained  an  area  of  56a.  3r.  25p. 
only,  as  stated  in  the  advertisement  for  sale  and  in  the 
conveyance. 
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The  contract  of  22nd  April,  1894,  contains  a  provi- 
sion :  "  If  any  error  should  be  discovered  in  the  discrip- 
tion  of  the  property  sold,  either  as  to  quantity  or 
otherwise,  such  error  shall  not  entitle  the  purchaser  to 
annul  the  sale,  but  the  same  shall  be  the  subject  of 
compensation."  Taking  it  that  the  property  sold  was 
the  land  as  occupied  by  Dowd,  there  was  clearly  an  error 
in  the  statement  of  the  area  of  the  land,  and  the  vendor, 
if  aware  of  that  error,  might  have  insisted  upon  compen- 
sation under  this  clause.  But  the  defendant  contends 
that  the  conveyance  having  been  executed,  the  transac- 
tion is  complete  as  between  the  parties,  and  cannot  now 
be  re-opened.  If  the  conveyance  had  [•389]  given  the 
defendant  the  excess  now  in  dispute,  there  might  have 
been  some  force  in  that  argument.  But  in  fact  the  con- 
veyance only  gave  to  the  defendant  the  land  for  which 
he  paid,  and  gave  him  no  title  whatever  to  the  four-acre 
block  adjoining.  It  is  proved  that  the  plaintiff  had 
occupied  that  four  acres  in  common  with  that  to  which 
she  had  title,  for  thirty-three  years.  It  is  admitted 
between  the  parties  that  she  so  occupied  it  for  more  than 
the  statutory  period  of  fifteen  years,  so  that  at  the  time 
of  the  sale  she  had  an  absolute  title  to  that  land  capable 
of  conveyance  by  her  or  upon  which  she  could  have  main- 
tained ejectment  If  the  defendant  had  sought  to  have 
had  this  four  acres  included  in  his  original  conveyance, 
or  had  afterwards  sought  a  conveyance  of  it  from  the 
plaintiff,  the  plaintiff  would  at  once,  and  before  convey- 
ance of  the  land  now  in  question,  have  required  compen- 
sation for  the  excess,  and  would,  under  the  condition, 
have  been  entitled  to  insist  upon  it. 

But  by  the  course  which  the  defendant  adopted  of, 
behind  the  back  of  the  plaintiff,  obtaining  a  statutory 
title  to  this  land  which  was  not  included  in  his  convey- 
ance, and  which  he  had  not  paid  for,  he  deprived  the 
plaintiff  of  all  opportunity  of  asserting  her  claim  for 
compensation.  It  is  therefore  impossible  for  him  now  ef- 
fectively to  rely  upon  the  conveyance  by  the,  plaintiff 
to  him,  as  depriving  the  plaintiff  of  the  right  to  compen- 
sation for  land  not  included  in  it,  and  which  would  still 
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remain  Tested  in  the  plaintiff  bat  for  the  fact  of  the 
defendant  having,  without  her  knowledge,  obtained  a 
certificate  of  title  including  it.  The  application  bj  the 
defendant  to  bring  this  fonr-acre  block  under  the  Act, 
without  any  commnnication  with  or  notice  to  the  plain- 
tiff, was  wholly  unjustified,  and  the  plaintiff  was  entitled, 
80  soon  as  she  discovered  the  mistake  in  the  area,  to 
insist  either  on.  being  paid  for  these  four  acres  or  upon 
having  it  again  vested  in  her. 

It  having  been  strongly  argued  by  the  defendant  that 
under  the  circumstances  of  this  case  the  compensation 
clause  of  the  contract  could  not  now  be  brought  into 
operation,  the  plaintiff  at  the  trial  applied  for  leave  to 
amend  her  statement  of  claim  by  adding  a  paragraph 
claiming  damages  under  See  144  of  the  ^Transfer  of 
Land  Statute,"  and  I  granted  leave  to  so  amend,  [*390] 
offering  the  defendant  an  adjournment  for  the  purpose  of 
calling  further  evidence  if  he  required  it,  which  offer  was 
declined. 

The  plaintiff  had,  at  the  time  of  the  sale,  a  perfectly 
good  statutory  title  to  this  four  acres,  although  not 
included  in  her  paper  title,  and  if  she  had  in  fact  con- 
veyed this  to  the  defendant  without  insisting  on  com- 
pensation, she  could  ]H>ssibly  not  have  been  able  to  claim 
compensation  afterwards.  But  she  did  not  convey  it, 
and  was  deprived  of  it  by  its  being  brought  under  the 
Act  on  the  application  of  the  defendant  ;  and  the  defen- 
dant having  thus,  by  a  vis  major,  wholly  independently  of 
the  plaintiff  and  without  her  knowledge,  obtained  a  title 
to  this  four  acres,  there  is  nothing  to  estop  her  from  now 
claiming  compensation  under  the  contract.  Or  if  there 
is,  then  Sec.  144  applies,  and  she  has  been  deprived  of  the 
four  acres  through  the  bringing  of  such  land  under  the 
operation  of  the  Act,  and  by  registration  of  the  defendant 
as  proprietor  of  it,  and  is  entitled  to  damages  against 
the  defendant  as  the  person  upon  whose  application  the 
land  was  brought  under  the  application  of  the  Act. 

The  trifling  excess  in  the  margins  of  the  land  in- 
cluded in  the  conveyance  would  reasonably  come  within 
the  words  "  or  thereabouts  "  in  the  contract,  and  "  more 
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or  less"  in  the  conveyance.  But  a  solid  block  of  four 
acres,  partially  abutting  upon  the  land  conveyed,  cannot 
be  covered  by  such  expressions. 

The  plaintiff  is  entitled,  in  the  one  aspect  as  compen- 
sation, in  the  qther  as  damages,  to  the  value  of  the  block 
of  four  acres  or  thereabouts,  i.e.,  the  block  which  I  have 
described  as  containing  an  area  of  12  chains  12  links  by 
3  chains  36  links.  The  price  bid  at  the  auction  was  for 
land  and  buildings.  None  of  the  buildings  are  on  this 
land,  and  it  would  be  unfair  to  take  the  rate  per  acre 
bid  as  the  value  of  it  for  assessing  compensation  under 
the  contract.  In  assessing  damages  under  Sec.  144» 
although  the  price  bid  might  afford  some  evidence  of 
value,  it  could  not  be  taken  as  the  measure  of  damages. 
Unless  the  parties  can  agree  between  themselves,  I  shall 
refer  it  to  Chambers  to  ascertain  the  value  of  the  block 
of  land  in  question  at  the  time  of  the  defendant  taking 
possession  of  it,  which  he  states  to  have  been  a  week  or 
two  after  he  bought,  which  was  on  the  22nd  ['SOI]  of 
April.  The  plaintiff  will  be  entitled  to  payment  of  that 
amount  when  ascertained,  together  with  the  costs  of  this 
action. 

Refer  to  Chambers  to  ascertain  the  value,  on  the  6th  May,  1884. 
of  the  area  of  land  12  ch.  12  links,  by  3  ch.  36  links,  coloured  blue 
upon  the  plan  Ex.  K.  Order  defendant  to  pay  plaintiff  the  amount 
of  such  value,  when  ascertained.  Order  defendant  to  pay  plaintiff 
her  costs  of  this  action,  including  her  costs  of  such  enquiry  in 
Chambers.     Refer  to  tax. 

Solicitors  for  plaintiff  : — ^Watson  &  Morgan. 

Solicitors   for   defendant :— Briggs  &  Snowball,  for  Ardlie,   War- 
nambool. 
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Supreme  Court,  Victoria,  1876.]         [2  V.  L.  R  (E.)  197. 

CUNNINGHAM  v.  GUNDRY. 

Spwi/ic  performance — SaU  of  land — Uncertainty  of  agreement — 
Fmemon — Transfer  of  Land  Statute  {No.  301),  Sees,  45,  50. 

Although  a  written  agreement  for  the  sale  of  land  was  so 
uncertain,  as  to  the  land  intended  to  be  sold,  that  it  would  not  be 
enforced  at  law,  the  Court  held  that  possession,  coupled  with  the 
agreement,  was  sufficient  to  make  it  enforceable  in  equity,  and  that 
it  could  be  enforced  against  a  subsequent  purchaser,  with  notice, 
from  the  vendor,  notwithstanding  Sees.  49  and  50  of  Act  No.  301. 

Suit  by  George  Cunningham  against  Edward  Gundry 
and  John  Smart 

The  material  allegations  of  the  bill  were  : — On  the 
2Hrd  September,  1869,  the  defendant,  Edward  Gundry, 
siped  the  following  agreement  :  "  Sold  to  Mr.  George 
Canningham,  part  of  allotment  3,  in  Puebla,  for  the  sum 
of  £4,  as  seen  on  plan  below ;"  and  the  document  contained 
a  rough  plan.  The  money  was  paid  by  the  plaintiff  ;  he 
entered  into,  and  had  since  continued  in,  possession  ;. 
and  had  spent  a  considerable  sum  of  money  in  improve- 
ments. In  April,  1873,  the  defendant  Gundry  sold  thi» 
iand,  together  with  other  land  adjoining  it,  to  the  defen- 
dant Smart ;  but,  as  the  plaintiff  alleged,  with  notice  of 
the  plaintiff's  claim.  The  bill  prayed  for  specific  perform- 
ance of  the  agreement  of  the  23rd  September,  1869,  and 
that  the  defendant  Smart  should  be  ordered  to  transfer 
the  land  therein  mentioned  to  the  plaintiff. 

The  answer  of  the  defendants  and  the  evidence,  which 
Hag  of  a  conflicting  nature,  are  set  forth  at  length  in  the 
jndgraent  of  the  Court 

Mr.  Holroyd  and  Mr.  Worthington  for  the  plaintiff  : — 

The  plaintiff  is  entitled  to  the  relief  claimed  by  the 
hill:  Robertson  v.  Keith,*  Townend  v.  Toker.^  The 
»hort  judgment  in  Calvert  v.  Pate,^  should  not  be  con- 

1 1  V.  R.  Eq.  11 

2L.  R  1  Ch  458 

3  Argus,  8  Aug.,  5  and  6  Sept.,  1867. 

H.T0R.CAR,—\1 
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sidered  suflQcient  to  overrule  that  decision.  As  to  the 
amount  of  consideration  :  Withy  v.  Woolley,*  Harrison 
V.  Guest* 

[•198]  Dr.  Mackay  and  Mr.  Fullerton  for  the  defendant 
Gundry,  referred  to  Conquest's  Case,*  Sugden  on  Vendors 
and  Purchasers  (13th  Ed.),  439,  Calvert  v.  Pate.' 

Mr.  Lawes  and  Mr.  a'Beckett  for  the  defendant 
Smart : — 

The  contract  was  uncertain,  and,  therefore,  void : 
Pearce  v.  Watts,*  Fry  on  Contracts,  102  ;  and  the  second 
agreement  cannot  confirm  the  first,  for  the  measurements 
are  different  As  to  the  effect  of  the  "  Transfer  of  Land 
Statute  "  (No.  301),  Sees.  49  and  50,  and  the  meaning  of 
the  word  tenant :  Robertson  v.  Keith,*^  Calvert  v.  Pate.*'^ 

Mr.  Holroyd  in  reply  : — Uncertainty  in  the  agreemeni 
cannot  be  taken  advantage  of  by  the  defendant  Smart : 
but  the  uncertainty  is  not  shown.  Where  there  is  am- 
biguity, parol  evidence  may  be  given  ;  Doe  d.  Freeland  r. 
Burt,"  Paddock  v.  Fpadley,^^  Lyie  v.  Richards.^^ 

As  between  the  plaintiff  and  Gundry,  the  measure- 
ments have  been  sufficiently  fixed  by  the  fences,  and 
assent  thereto.  We  are  entitled  to  performance  as 
against  Smart  :  Fry  on  Contracts,  322.  As  to  ambigui- 
ties, Jarman  on  Wills  (3rd  Ed.),  p.  399. 

Cur.  adv.  vult 

MR.  JUSTICE  MOLESWORTH  :— 

The  defendant  in  this  case,  Mr.  Gundry,  became  en- 
titled to  land,  about  forty-seven  acres,  by  grant  from  the 
Crown  in  1864,  and  was  a  proprietor  thereof  under  the 

*  7  T.  R.  540. 

fi  0  De  G.,  M.  &  G.  435. 
«  L.  R    1  Ch.  D.  334. 

7  Argus,  8  Aug.,  5  and  6  Sept.,  1867. 

8  L.  R.  20  Eq.  402. 

•  1  V.  R.  Eq.  11. 

10  Argus,  8  Aug.,  5  and  6  Sept.,  1867. 
11 1  T.  R.  701. 

12  1  C.  &  J.  90. 

13  L.  R.  1  Eng.  &  Ir.  Ap.  238. 
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Act  No.  301.  He  gave  a  small  portion  of  it — less  than  an 
acre — ^in  1867  to  Mrs.  Hooper,  who  had  been  his  servant. 
They  measured  the  land  in  a  manner.  She  built  a  store 
upon  it,  at  a  cost  of  £100.  In  July,  1869,  she  married  the 
plaintiff,  who  thereupon  took  possession  of  the  small  por- 
tion, and  has  since  remained  and  resided  there.  It  had 
a  creek  to  the  south,  a  road  to  the  west 

[♦199]  In  September,  1869,  the  plaintiff  wished  to  get 
A  title  to  this  land  from  Gundry,  who  consented,  and 
executed  an  instrument  dated  September,  23,  1869,  "  sold 
to  Mr.  Greorge  Cunningham  part  of  allotment  9,  in  l^e- 
bla,  for  the  sum  of  £4,  as  seen  on  plan  below  ; "  and 
there  was  a  roughly-drawn  plan  below  showing  the 
creek,  a  quadrilateral  figure  in  lines,  the  length  of  the 
lines  bounding  north  and  south.  The  £4  price  was  paid, 
the  value  of  the  land,  and  Gundry  could  not  honestly  ask 
more.  The  plaintiff  laid  out  £150  more  in  buildings  on 
the  land,  and  completed  the  fence. 

In  April,  1873,  the  defendant,  Mr.  Smart,  met  plaintiff 
near  his  house,  who  brought  him  there,  and  in  conversa- 
tion informed  him  that  Gundry  wanted  to  sell  his  farm. 
(Plaintiff's  wife  says  she  told  Smart  plaintiff  had  bought 
his  part.)     Smart  wanted  to  purchase  such,  went  with 
plaintiff  to  Gundry's,  and  Smart  and  Gundry  proceeded 
to  make  a  bargain  of  sale  at  the  price  of  £450,  to  be  paid 
by  part  cash,  part  bills  to  run  for  two  years.    According 
to  the  evidence  of  Gundry,  his  daughter,  and  the  plain- 
tiff—which Smart  endeavours  to  contradict — plaintiff's 
land  and  fences  were  looked  at,  talked  of,  and  expressly 
excluded  from  the  proposed  bargain,  and  Gundry  says 
that  he  told  Smart  that  plaintiff  had  no  deed  for  his 
piece,  and  that  if  Smart  thought  proper,  he,  instead  of 
him,  might  convey  it  to  plaintiff,  to  which  Smart  as- 
sented.   Smart  did  examine  Gundry 's  buildings,  did  not 
attempt  to  examine  plaintiff's,  which  cost    £250,    and 
would  be  a  very  material  ingredient  of  value  if  he  at  all 
imagined  he  was  purchasing    them.     Gundry   brought 
Smart  to  his  solicitor,  Mr.  Sx)eed,  to  complete  their  deal- 
in?,  who  acted  for  both.  Smart  having  a  friend  besides  to 
look  after  his  interest ;  and  Speed  was  never  informed  of 
any  exception  to  the  bargain,  but  understood  that  all 
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the  lands  in  Gundry's  grants  were  to  pass.  And  various 
questions  were  put  as  to  whether  all  the  land  was  to  pass 
without  encumbrance,  which  should  have  made  plaintiffs 
land  be  mentioned,  but  did  not 

A  written  agreement  between  Gundry  and  Smarts 
May  3,  1873,  was  drawn  and  signed.  On  June  30,  Gundry 
siiOied  a  transfer,  as  under  the  Act  No.  301,,  of  the  land 
without  exception,  which,  with  the  grants,  remained  in 
the  hands  of  Speed,  to  become  a  trustee  for  Smart  when 
he  paid  the  last  bill. 

[•200]  There  is  evidence  of  a  subsequent  conversation 
in  which  Gundry  reminded  Smart  of  plaintiflTs  rights,  that 
there  should  be  no  mistake.  Smart  states  a  cpnversation 
between  him  and  plaintiff,  in  which  the  latter  told  him 
that,  by  a  mistake,  Gundry  had  put  yards  instead  of  feet 
in  the  conveyance  to  him,  so  he  could  claim  land  up  to 
Smart's  house.  Plaintiff  was  not  cross-examined  about 
this.  The  conversation,  Smart  states,  was  in  a  bantering 
tone — if  anything,  apparently  a  hoax.  If  it  is  worth 
noticing,  it  shows  that  Smart  supposed  that  plaintiff 
held  a  document  from  Gundry  giving  some  rights  against 
him. 

Smart  showed  a  disposition  to  dispute  plaintiff's  title 
by,  on  May  4,  1874,  serving  him  with  notice  to  quit  in  a 
month,  and  that  he  should  be  required  to  pay  rent  after. 
This  put  plaintiff  into  action,  and  he  consulted  a  solicitor,, 
who  prepared  a  proposed  transfer  with  a  plan  attached, 
containing  much  more  than  his  land,  which  was  sent  to 
Gundry,  and  Gundry  thereupon  went  to  Smart  to  pro- 
cure a  more  accurate  recognition  of  plaintiff's  title- 
There  is  a  good  deal  of  conflict  of  evidence  as  to  what 
occurred.  The  plaintiff's  land  was  measured  in  Smart's 
presence  (he  says,  protesting  that  it  was  without  preju- 
dice to  his  rights)  ;  Gundry  and  his  brother  represent 
that  Smart  insisted  as  a  condition  of  his  recognition  that 
he  should  get  the  £4  which  plaintiff  had  paid  for  the 
land.  There  is  a  signed  agreement,  which,  from  compari- 
son of  writing,  notwithstanding  Smart's  denial,  I  am 
satisfied  was  signed  by  him  : — 

"June  8,  1874.  I,  John  Smart,  have  sold  to  George 
Cunningham,  for  £4  sterling,  all  that  piece  or  portion  of 
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land  notified  hereunder,  being  a  portion  of  Crown  allot- 
ment 9,  Sec.  82,  parish  of  Puebla,  Conntj  Grant,  accord- 
ing as  it  is  now  fenced  by  George  Gnnningham.  Received 
payment  same  time." 

This  has  a  plan  annexed  of  a  quadrilateral  with 
length  of  all  sides,  the  north  and  south  being  a  little 
shorter  than  the  plan  of  Septeml>er  23,  1869.  Their 
agreement  was  on  the  same  day  handed  by  Gundry  to 
the  plaintiff,  and  has  remained  with  him  since.  At  the 
same  time  an  I.  O.  U.  from  Gundry  to  Smart  for  £4  Wiis 
prepared,  and  signed,  and  handed  to  Smart,  and  has 
been  kept  by  him  since.  Smart  and  his  witness  say  that 
the  only  writing  signed  was  by  Mrs.  Cooke,  Smart's 
housekeeper,  in  his  name,  and  Smart  says  that  he  under- 
stood he  agreed  that  plaintiff  should  remain  for  an 
undefined  time  at  an  undefined  rent,  and  that  the  £4 
was  for  rent,  and  not  for  purchase. 

[•201]  I  am  inclined  to  think  that  there  were  more  meet- 
ings than  one,  and  more  signed  papers  than  one,  but  adopt 
the  paper  June  8,  produced,  as  a  valid  contract  About 
flnne  23,  plaintiff  tendered  a  transfer  to  Smart,  which  he 
refused  to  sign.  As  to  their  conversation,  they  differ  ; 
both  agree  as  to  Smart  saying  that  his  "  title  "  was  not 
complete  imtil  he  paid  the  balance  of  his  purchase 
money.  The  parties  let  matters  remain  as  they  were. 
Smart's  transfer  was  completed  at  the  office  on  the  27th 
April,  1875,  about  ten  days  before  the  last  bill  for  the 
purchase-money  was  payable.  The  reason  of  this  does 
not  appear. 

Plaintiff,  through  his  solicitor,  applied  to  Smart  for 
title  and  transfer,  and,  being  refused,  had  the  bill  sealed, 
March  9,  1876,  praying  a  declaration  that  he  is  entitled 
to  have  the  agreement  September  23,  1869,  specifically 
performed  or  procured  to  be  performed  by  Gundry,  and, 
if  and  so  far  as  necessary,  by  Smart,  and  that  Smart  may 
be  ordered  to  transfer  the  land. 

I  do  not  think  that  a  person  taking  the  agreement 
of  September  23,  1869,  to  the  land,  and  having  the  boun- 
daries of  allotment  9  shown  to  him,  could  decide  what 
land  was  intended  to    be   conveved.     I    am    therefore 
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inclined  to*  think  that  it  was  uncertain  as  a  written 
agreement,  and  not  enforceable  at  law  ;  but,  coupling  it 
with  the  possession  by  plaintiff's  wife  and  himself,  I 
think  it  was  sufficiently  certain  to  be  enforceable  in 
equity.  If  so,  according  to  my  decision  and  views  in 
Robertson  v.  Keith.^*  It  was  enfwceable  against  Smart 
taking  a  transfer  under  the  Act  No.  301. 

I  have  reconsidered  the  matter  and  retain  my  opin- 
ionl  A  case  had  been  previously  decided  by  the  Full 
Court,  of  which  I  was  not  then  aware,  Calvert  v,  Pate.^* 
As  far  as  I  can  recollect  the  facts,  land  was  granted  by 
the  Crown  to  an  infant,  his  mother  got  possession  of  it, 
married,  and  died,  and  his  stepfather  conveyed  it  to  his 
creditors.  The  action  was  an  ejectment  by  plaintiff,  hav- 
ing a  certificate  of  title,  claiming  under  the  infant,, 
against  the  defendant  claiming  under  the  stepfather,  so 
that  plaintiff's  title  was  good  both  at  law  and  in  equity. 
[•202]  There  had  been  some  permissive  occupation  of  the 
defendant,  the  particulars  of  which  do  not  appear,  in  refer- 
ence to  which  the  defendant's  counsel  insisted  that  the 
ejectment  should  be  preceded  by  a  demand  of  possession. 
The  Court  is  reported  to  have  said  that  the  word  "ten- 
ant "  in  the  Act  No.  301,  Sec.  49,  regarded  tenants  for 
years,  not  such  as  in  this  case.  This  being  an  ejectment,, 
no  defence  of  equitable  title  could  avail  or  be  discussed. 
All  that  could  be  decided  was  that  a  tenant  at  will  was 
not  entitled  to  demand  of  possession  before  ejectment 
by  one  holding  certificate  of  title. 

It  has  been  argued  on  behalf  of  the  plaintiff,  that 
Smart's  availing  himself  of  a  transfer  against  him  after 
his  verbal  agreement  of  April,  1873,  and  written  agree- 
ment of  June,  1874,  would  be  fraudulent  under  the  Act 
No.  301,  Sees.  49,  50,  so  as  to  make  the  transfer  inef- 
fectual. I  express  no  opinion  as  to  that,  but  I  think  it 
enough  to  say  against  Smart  that,  before  he  got  the 
transfer,  he  contracted  with  Gundry  to  confirm  plain- 
tiff's title  out  of  the  estate  which  he  was  to  acquire  by 
it,  and  that  it  being  forgotten  by  mistake  in  the  docu- 

14  1  V.  R.  Eq.  11. 

IB  Argus,  Aug.  8,  Sept.  5  and  6,  1807. 
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inent  signed  at  Speed's,  did  not  avoid  his  contract  in 
equity ;  and  that  again,  whilst  his  title  under  the  trans- 
fer was  incomplete,  he  contracted  with  Gnndry,  June  8, 
1874,  to  sell  and  convey  to  plaintiff,  Gnndry  procuring 
for  plaintiff  that  which  he  was  bound  to  give  him,  and 
that  he  remains  subject  to  perform  these  contracts. 

I  shall  declare  the  plaintiff,  €leorge  Cunningham, 
entitled  as  against  the  defendant,  John  Smart,  to  an 
estate  in  fee  simple  in  the  land  comprised  in  the  agree- 
ment of  the  8th  day  of  June,  1874,  in  bill  mentioned  ; 
order  the  said  defendant,  John  Smart,  to  execute  a  pro- 
per transfer  of  the  said  land  to  the  said  plaintiff  at  the 
said  plaintiff's  expense,  such  transfer  to  be  settled  by  the 
Master,  in  case  the  parties  differ  ;  order  the  said  plain- 
tiff to  pay  the  costs  of  the  said  defendant  Edward 
Gnndry,  and  that  he  be  paid  the  said  costs  and  also  his 
own  costs  of  this  suit  by  the  said  defendant  John  Smart 
Refer  to  tax  both  the  said  costs.    Liberty  to  reply. 


Prom  this  judgment,  the  defendant  Smart  appealed 
to  the  Full  Court 

Mr.  Lawes  and  Mr.  a'Beckett,  for  the  appellant, 
adduced  the  same  arguments  as  before  the  primary 
jud^e,  and  cited  (in  addition  to  the  cases  and  authorities 
[*203]  thenreferredto)Munro V.Sutherland;"  and, as  to 
an  appeal  on  the  facts;  Sugden  v.  Lord  St.  Leonardos,"  as 
qualifying  in  Re  Wolfe."  (Mr.  Justice  Fellows: — You 
mnst  show  that  in  no  view  could  the  primary  judge  be 
right) 

Mr.  Holroyd  and  Mr.  Worthington,  for  the  plaintiff, 
and  Dr.  Mackay  and  Mr.  Fullerton  for  the  defendant 
Sundry,  were  not  called  upon. 

THE  CHIEF  JUSTICE  :— 

We  are  of  opinion  that  the  judgment  appealed  from 
18  right   I  express  no  opinion  as  to  Robertson  v.  Keith,^» 

*5  A.  J.  R.  139. 

"Ii.R.  IP.  D.  164. 

*1V.L.  R.  I.  31. 

^•iVic.  R  Eq.  11;  1  A.  J.  R.  14. 
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and  do  not  rest  on  the  decree  in  that  case,  for  the  con- 
clusion which  I  have  drawn  in  the  present  case.  The 
Act  No.  301,  Sees.  49,  50,  and  others,  protects  a  purchaser 
of  land  from  all  incumbrances  and  trusts  ;  but  it  does 
not  absolve  him  from  the  obligation  of  performing  an 
express  contract  into  which  he  has  entered,  or  deprive 
this  Court  of  the  power  to  enforce  such  performance. 

It  is  unnecessary  to  decide  what  the  document  signed 
by  Smart  should  be  termed  ;  it  is  sufficient  to  say  tliat  T 
think  he  recognises  a  trust,  which  can  be  enforced 
against  him.  I  alsa  think  that  Gundry  was  a  necessary 
party.  As  to  costs,  the  facts  have  been  found  against 
the  appellant,  and,  therefore,  he  must  be  liable  for  them. 

Mr.  Justice  Fellows  and  Mr.  Justice  Stephen,  con- 
curred. Appeal  dismissed,  with  costs. 

Solicitor  for  plaintiff  :— Hopkins. 

Solicitor  for  defendant  Gundry  :— Caddy. 

Solicitors  for  defendant  Smart :— Davies   &   Campbell. 


ViCTOUiA,  1886.— Webb,  J.]  [12  V.  L.  R.  748. 

TAYLOR   V.    THE    LAND    MORTGAGE    BANK    OF 
VICTORIA  (Limited). 

Transfer  of  Land  Statute,  88,  42,  117 — Caveat — Contract  of  sale — 
Specific;  performance — Transfer — Power  and  duty  of  transferor 
to  have  caveat  removed. 

The  lodj^ing  of  a  caveat  against  registration  of  any  transfer  of 
land  under  the  Act  only  throws  a  cloud  ui)on  the  title  of  the  regis- 
tered proprietor,  and  does  not  amount  to  such  evidence  of  an  abso- 
lute want  of  title  as  to  induce  the  Court  to  refuse  a  purchaser 
specific  performance  of  a  contract  of  sale  on  the  ground  that  the 
vendor  has  no  title. 

It  is  the  duty  of  the  vendor  to  have  the  caveat  removed,  eren 
where  it  has  lapsed,  and  the  registrar  is  in  error  in  treating  it  as 
in  existence,  the  vendor  is  bound  to  take  the  necessary  steps  to 
compel  the  registrar  to  register  a  transfer.     [*749] 

Action  by  purchaser  against  vendor  for  specific 
performance  of  two  contracts  for  the  sale  of  land,  or,  in 
the  alternative,  for  damages  for  breach  of  contract. 
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Before  April,  1871,  the  defendant,  the  Land  Mortgage 
Bank  of  Victoria  (Limited),  became  the  owner  of  hind, 
including  the  subject  matter  of  this  action  ;  and  in  that 
month  a  certificate  of  title  to  the  land,  free  from  encum- 
brances, was  issued  to  it.  On  the  23rd  September,  1884, 
the  bank  still  held  the  clean  certificate,  and  on  that  date 
one  Hugh  Peck  lodged  a  caveat  claiming  an  equitable 
interest  as  mortgagor  to  the  defendant  in  this  and  other 
land,  and  forbidding  the  registration  of  any  person  as 
transferee  or  proprietor,  except  subject  to  his  equitable 
interest.  On  the  9th  October,  1884,  notice  by  the  Regis- 
trar of  Titles  of  this  caveat  was  given  to  the  defendant ; 
but,  notwithstanding  this  notice,  the  bank,  on  the  13th 
and  17th  November,  put  up  the  land  for  sale  by  public 
auction,  and  sold  to  the  plaintiff  John  Barr  Taylor,  a 
portion  of  the  land  comprised  in  the  above  certificate, 
by  two  contracts  of  the  13th  and  17th  November,  1884, 
fespectively.  The  particulars  and  conditions  of  sale  in 
neither  case  made  any  reference  whatever  to  the  caveat 
or  Peck's  alleged  interest,  but  contained  a  condition  in 
each  case  that  "  upon  and  at  any  time  after  payment  of 
the  whole  of  the  purchase  money  the  vendor  will  sign  a 
proper  transfer  to  the  purchaser,  such  transfer  to  be 
prepared  by  and  at  the  expense  of  the  purchaser."  The 
plaintiff  paid  a  deposit  at  the  time  of  the  purchase,,  and 
subsequently  the  balance  of  the  purchase  money.  On 
the  22nd  April,  1885,  his  solicitor  made  a  requisition  that 
Peck's  caveat  should  be  withdrawn  before  completion, 
but  receiving  no  answer,  on  the  2nd  June  he  forwarded 
a  draft  transfer  to  the  defendant's  solicitors  subject  to 
the  requisition  being  satisfactorily  answered.  Negotia- 
tions then  took  place  between  the  parties  as  to  whose 
was  the  duty  to  get  the  caveat  removed.  The  transfer 
had  been  executed  and  lodged  for  registration,  and  both 
plaintiif  and  defendant  contended  before  the  Registrar 
of  Titles  that  Peck's  caveat  had  lapsed  ;  but  the  registrar 
regarded  it  as  still  subsisting  because  the  Full  Court  had 
niade  an  order  upon  the  application  of  Peck  that  the 
registrar  delay  registering  any  dealings  by  the  bank 
with  allotment  105A,  which  was  a  portion  [•750]  of  the 
land  not  sold  to  the  plaintiff  but  included  in   Peck's 
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caveat,  pending  the  hearing  of  an  action  by  Peck  against 
the  bank,  which  order  the  registrar  regarded  as  an  exten- 
sion of  the  whole  caveat.  On  the  6th  April,  1886,  that 
action  was  dismissed  without  prejudice  to  any  action 
which  the  parties  really  entitled  to  the  properties  might 
bring. 

Neighbour  and  Hodges  for  the  plaintiff: — ^The  meaning 
of  the  words  "proper  transfer"  in  the  condition,  is  a 
transfer  which  will  confer  on  the  plaintiff  such  a  title 
as  can  be  registered  ;  for,  by  Sec.  42  of  the  "Transfer 
of  Land  Statute"  (No.  301),  unlike  conveyances  under 
the  old  law,  no  transfer  is  operative  to  pass  any  estate 
or  interest  in  land  under  the  statute  unless  and  until  it 
is  registered.  Under  Sec.  117  the  only  person  who  could 
move  to  have  the  caveat  discharged  is  the  regi«tered  pro- 
prietor, viz.,  the  defendant :  Exp.  Davies  &  Inman  ;  ^  and 
it  is  submitted  that  it  is  his  duty  to  do  so.  The  bank 
sold  the  land,  knowing  of  the  caveat,  of  which  the  plain- 
tiff knew  nothing.  Under  Sec.  117,  Peck's  caveat  lapsed 
after  14  days,  and  the  Registrar  of  Titles  acted  illegally 
in  refusing  to  register  the  transfer  then,  and  the  only 
person  who  could  compel  him  to  register  the  transfer 
was  the  defendant.  The  action  commenced  by  Peck  did 
not  relate  to  the  land,  which  is  the  subject  of  this  action. 

a'Beckett,  for  the  defendant  : — ^The  defendant  has 
done  all  that  it  was  under  any  obligation  under  the  con- 
tracts to  do,  in  executing  a  transfer  in  favour  of  the 
plaintiff.  The  fact  that  that  transfer  has  not  been  regis- 
tered is  owing  to  no  fault  on  the  part  of  the  bank,  but  to 
the  improper  refusal  of  the  registrar  to  register  it,  for 
which  the  bank  cannot  be  held  liable.  The  caveat  was  no 
obstruction  to  the  registration,  for  it  had  properly  lapsed. 

Neighbour,  in  reply  : — A  vendor  is  bound  to  give  a 
good  title  to  the  purchaser  ;  Dart  on  Vendors  and  Pur- 
chasers (5th  Ed.),  591.  The  caveat  is  an  incumbrance  on 
the  title.  There  is  no  title  at  all  under  the  statute  until 
the  transfer  is  registered  ;  therefore  [•751]  it  is  the  ven- 
dor's duty  to  see  that  it  is  registered,  and  to  see  a  cer- 
tificate of  title  into  the  purchaser's  hands.     The   pur- 
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chaser  is  perfectly  powerless,  and  according  to  E^xp. 
Davies  &  Inman,  the  only  person  who  can  compel  ^be 
registrar  to  register  is  the  vendor.  It  is  submitted  t^at 
the  plaintiff  is  entitled  to  have  both  contracts  spe<<i- 
fieally  performed. 

Cur.    adv.  vnlt. 

Webb,  J. — ^Action  by  purchaser  against  vendcMr  for 
specific  performance  of  two  contracts  for  the  sale  of 
land,  or  in  the  alternative  for  damages  for  breach  of 
the  contract 

On  Ist  April,  1871,  a  clean  certificate  of  title  for  land, 
including  the  locus  in  auo  in  this  action,  was  issued  to 
the  defendant,  which  thereupon  became  the  registered 
proprietor  of  the  land,  free  from  incumbrances.  On  23rd 
September,  1884,  Mr.  Hugh  Peck  lodged  with  the  Regis- 
trar  of  Titles  a  caveat,  No.  10,411,  claiming  an  equitable 
estate  in  this  and  other  land,  and  forbidding  the  regis- 
tration of  any  person  as  transferee  or  proprietor,  unless 
made  so  expressly  subject  to  his  claim.  On  9th  October, 
1S84,  a  notice  of  this  caveat,  signed  bv  the  Registrar  of 
Titles,  was  served  on  the  defendant  by  a  registered  letter 
from  the  Titles  OflQce.  Notwithstanding  this,  and  dis- 
regarding the  caveat,  the  defendant,  by  two  contracts  of 
the  13th  and  17th  November  respectively,  contracted  to 
sell  to  the  plaintiff  two  parcels  of  land  comprised  in  'the 
certificate  of  title  and  caveat  already  referred  to.  The 
particulars  and  conditions  of  sale  make  no  reference  to 
the  caveat  or  to  Peck's  alleged  equitable  interest.  The 
♦bird  condition  in  each  case  is,  "Upon  or  at  any  time 
after  payment  of  the  whole  of  the  purchase-money,  the 
vendor  will  sign  a  proper  tranRf**r  of  the  property  to  the 
purchaser,  such  transfer  to  be  prepared  by  and  at  the 
expense  of  the  purchaser."  The  plaintiff  paid  a  deponit 
at  the  time  of  each  purchase,  and  gave  acceptances  for 
the  residue  of  the  purchase  money  which  have  since  lH'**n 
paid,  and  it  is  admitted  by  the  defendant  that  the  entire 
purchase-money  has  been  paid  by  the  plaintiff  to  iha 
defendant. 

On  22nd  April,  1885,  the  i>nn:ha.ser'ff  H^>liHtor  m'Ui  Id 
a  requisition   that   Peck's  caveat   must   \f'   wifhrlrawii 
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before  completion.  [*751]  No  answer  was  returned  to 
this  by  the  defendant's  solicitor,  and  on  2nd  June,  1885, 
the  plaintiff's  solicitor  forwarded  to  the  defendant's  soli- 
citors a  draft  transfer,  "subject  to  the  requisitions  de- 
livered by  me  being  satisfactorily  answered."  Further 
correspondence  and  interviews  between  the  solicitors  of 
the  two  parties  took  place,  each  asserting  that  it  was  the 
duty  of  the  other  to  get  Peck's  caveat  removed,  but  both 
uniting  in  contending  before  the  Registrar  of  Titles, 
whom  they  personally  jointly  waited  on,  that  the  caveat 
had  lapsed,  and  ought  to  be  disregarded,  and  that  the 
transfer  from  defendant  to  plaintiff,  which  had  been 
lodged  for  registration,  ought  to  be  registered. 

It  appears  in  evidence  in  this  action  that  on  9th 
December,  1884,  the  Full  Court,  upon  the  application  of 
Peck  in  respect  of  his  caveat  No.  10,411,  made  an  order 
"  that  the  Re8:istrar  of  Titles  delay  registering  any  deal- 
ings by  the  Mortgaged  Bank  of  Victoria  (Limited),  of 
allotment  105A,  parish  of  Nunawading,  for  the  period  of 
one  month."  This  order,  whatever,  from  its  peculiar 
language  as  drawn  up,  its  effect  might  be,  in  no  way 
affected  to  deal  with  the  land  the  subject  of  this  action. 
But  the  Titles  Office  regarded  the  order  as  in  effect  an 
extension  of  the  whole  caveat  Before  the  expiry  of  the 
month's  extension,  Peck  commenced  an  action  against 
the  present  defendant  and  the  Registrar  of  Titles,  by 
writ  of  summons  claiming  an  account  as  equitable  mort- 
gagor to  the  defendant  bank,  of  the  lauds  comprised  in 
certain  specified  transfers  to  it,  and  an  injunction  to 
restrain  the  Registrar  of  Titles  from  registering  any  deal- 
ings by  the  bank  with  any  of  the  land  contained  in  such 
transfers.  It  appears  in  evidence  that  that  writ  of  sum- 
mons covered  the  lands  the  subject  of  this  action. 

No  injunction  was  ever  obtained  by  the  plaintiff  in 
that  action,  but  Mr.  Gibbs,  the  Registrar  of  Titles,  who 
has  been  called  as  a  witness  for  the  defence,  speaking 
of  the  practice  of  the  Titles  Office,  says: — "  We  regard  an 
action  commenced  in  support  of  a  caveat,  to  which  action 
I  am  made  a  defendant,  as  equivalent  to  an  injunction. 
We  apply  that  equally  to  land  already  under  the  Act, 
as  to  land  being  brought  under  the  Act" — apparently 
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treating  Sec.  24  of  the  Act  as  applicable  to  land  already 
under  the  Act,  as  well  as  to  land  being  brought  under 
the  Act.  For  this  reason  [*753]  the  registrar  refused  to 
register  the  transfer  from  defendant  to  plaintiff,  pending 
the  action  of  Peck  against  the  present  defendant  bank. 
On  the  6th  April,  1886,  that  action  was  dismissed  without 
prejudice  to  any  action  which  the  parties  really  entitled 
to  the  properties  as  to  which  redemption  was  sought 
might  bring. 

It  has  been  contended  before  me  by  the  defendant 
that  this  view  of  the  Titles  Office  is  erroneous  ;  that 
Peek's  caveat  had  in  fact  lapsed,  and  his  instituting  an 
action  claiming  an  injunction  but  without  obtaining  one, 
did  not  oi)erate  to  keep  the  caveat  alive  ;  that  Sec.  24 
applies  only  to  the  case  of  bringing  land  under  the  Act, 
and  not  to  a  caveat  against  a  dealing  with  land  already 
under  the  Act,  which  is  governed  by  Sec.  Ii7.  The  regis- 
trar is  not  made  a  defendant  in  this  action,  the  plaintiff 
contending  that  he  (the  plaintiff)  is  in  no  way  concerned 
with  the  removal  of  the  caveat ;  that  it  is  the  duty  of  the 
vendor  and  not  of  the  purchaser  to  get  it  removed  so  as 
to  enable  him  to  make  a  good  title.  I  am  not,  therefore, 
in  a  position  to  determine  whether  the  registrar,  in  the 
course  he  has  adopted,  has  acted  rightly  or  wrongly.  I 
have  only  heard  one  side  of  the  question  ;  I  have  nobody 
before  me  to  represent  the  other.  I  have  no  power  in 
this  action  to  direct  the  registrar  to  reccister  the  transfer 
if  I  should  be  of  opinion  he  ought  to  do  so,  and  any 
opinion  I  expressed  would  be  mere  brutum  fulmen  and 
extra  judicial. 

The  defendant  urges  the  refusal  de  facto  of  the  regis- 
trar to  register  the  transfer  to  the  plaintiff,  as  an  answer 
to  this  action  ;  and  in  its  defence  "  submits  that  the 
refusal  of  the  Registrar  of  Titles  to  register  the  said 
transfer  is  illegal,  and  that  it  is  competent  to  the  plain- 
tiff to  compel  the  registration  of  such  transfer  by  pro- 
t^eeding  against  the  registrar,  and  that  this  defendant  is 
Lot  answerable  to  the  plaintiff  for  the  illegal  refusal  of 
the  registrar  to  register  the  transfer."  The  real  question, 
therefore,  which  T  have  to  determine  between  the  parties 
to  this  action  is  upon  which  of  them  lies  the  duty  of 
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getting  the  caveat  removed  or  disregarded  and  the  trans- 
fer registered  ;  and  in  other  words,  has  the  defendant 
done  all  it  is  bound  to  do  under  its  contract,  when  it  has 
executed  the  transfer  ?  and  does  the  procuring  the 
registration  of  such  transfer  rest  wholly  with  the  pur- 
chaser in  like  [*754]  manner  as  does  the  registration  of 
a  conveyance  under  the  old  system  of  conveyancing  ? 

In  determining  this  question  I  think  each  case  miust 
to  a  groat  extent  depend  upon  its  own  circumstances. 
Here  the  caveat  was  lodged  and  notice  of  it  given  to  the 
vendor  before  the  contract  of  sale  was  entered  into.  The 
caveator  claims  an  equitable  interest,  as  mortgagor  to 
the  vendor.  The  circumstances  and  facts  necessary  to 
rebut  such  a  claim  must  be  known  to  the  vendor,  and 
would  not,  in  the  ordinary  course  of  things,  be  within 
the  cognisance  of  a  purchaser.  A  caveat  so  lodged  must 
be  regarded  as  an  incumbrance  or  blot  on  the  title  which 
it  is  the  duty  of  the  vendor  to  remove.  At  the  time  this 
action  was  commenced — 8th  October,  1885 — ^the  defen- 
dant, as  registered  proprietor,  was  the  only  party  who 
could  take  steps  for  the  removal  of  the  caveat.  Exp. 
Davies  &  Inman  ;  ^  and  although  the  subsequent  Act, 
No.  872,  Sec.  74,  enables  any  person  claiming  under  a 
transfer  signed  by  the  proprietor  to  apply  to  have  a 
caveat  removed,  that  Act  in  no  way  affects  the  ground 
of  the  judgment  of  the  Court,  which  was  that  having 
regard  to  Sees.  117  and  135,  the  registered  proprietor, 
and  not  the  transferee,  is  the  proper  party  to  apply  for 
registration  of  a  transfer.  Both  these  sections  are,  to 
my  mind,  clear  upon  the  point.  Sec.  117  requires  notice 
to  be  given  to  the  caveator  of  any  application  for  regis- 
tration. It  provides  that  except  in  certain  cases  "  every 
caveat  lodged  against  a  proprietor  shall  be  deemed  to 
have  lapsed  upon  the  expiration  of  fourteen  days  after 
notice  given  to  the  caveator  that  such  proprietor  has 
applied  for  the  registration  of  a  transfer."  No  provision 
is  made  for  any  notice  to  the  caveator  of  the  application 
to  register  the  transfer  made  by  the  transferee.  Then 
Se«^  135  gives  to  the  proprietor  alone  the  right  to  require 
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from  the  registrar  the  grounds  of  his  refusal  to  register 
a  transfer,  and  to  summon  the  registrar  to  substantiate 
and  uphold  such  grounds.  The  transferee  could  not  pro- 
ceed under  this  section  if  the  registrar  refused  to  register 
the  transfer.  The  difference  between  the  registration  of 
a  conveyance  under  the  old  law,  and  the  registration  of 
a  transfer  under  the  statute,  is  maiiifest  Under  the 
old  law  the  conveyance  divested  [*755]  out  of  the  vendor 
all  his  estate,  and  when  he  had  executed  that  he  had 
done  everything  necessary  to  divest  the  estate  out  of 
himself  and  vest  it  in  the  purchaser,  and  he  had  no 
further  concern  in  the  matter  ;  the  purchaser  might 
register  the  conveyance,  or  not,  as  he  pleased.  But  under 
the  statute,  Sec.  58,  the  registration,  and  not  the  execu- 
tion of  the  transfer,  divests  the  estate.  Until  then,  the 
estate  and  interest  of  the  proprietor  remain  in  him  ;  and 
until  then  the  proprietor  has  not  done  all  that  is  neces- 
sary to  divest  the  estate  out  of  himself  and  vest  it  in 
the  transferee. 

In  this  case  I  regard  Peck's  caveat  as  a  quasi-encum- 
brance,  which  it  was  the  duty  of  the  defendant  to  get 
removed-  If  it  still  subsists,  it  forms,  until  removed,  an 
effectual  obstacle  to  making  a  good  title  to  the  plaintiff. 
If  it  has  in  fact  lapsed,  and  the  registrar  erroneously 
continues  to  regard  it  as  existing,  the  defendant  alone, 
and  not  the  plaintiff,  can  take  steps  to  compel  the  regis- 
trar to  register  the  transfer.  The  existence  of  a  caveat 
only  throws  a  cloud  upon  the  vendor's  title,  and  does  not 
amount  to  such  evidence  of  an  absolute  want  of  title  as 
to  warrant  me  in  refusing  specific  performance  on  the 
ground  that  the  defendant  has  no  title. 

The  plaintiff  is  entitled  to  judgment  for  specific  per- 
formance of  both  contracts,  with  an  enquiry  as  to  title 
if  either  party  desire  it  If  not,  I  will  order  the  defen- 
dant to  procure  the  registration  of  the  transfer  already 
lodged  at  the  Titles  Office,  and  give  the  plaintiff  his 
costs  of  this  action.  If  an  enquiry  as  to  title  is  to  be 
directed,  I  will  reserve  further  consideration  and  costs. 
If  the  title  be  reported  against,  the  plaintiff  will  then 
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be  entitled  to  judgment  for  damages  on  his  alternative 
claim. 

Solicitor  for  plaintiff  :— Maddock. 

Solicitors  for  defendant :— Brake  &  Gair. 


Victoria,  1876.— Molesworth,  J.]       [2  V.  L.  R.  (E.)  165. 

THE  SHAMROCK  CO.  (Registered)  v.  FARNSWORTH. 

*' Mining  Statute,  2865''  {No,  291),  m.  13,  24-'Mining  lease, 
comprising  road  abutting  on  alie^iated  land — Rigltt  of  owner 
ad  medium  Jilum — **  Transfer  of  Land  Statute  " — Conclusive' 
ness  of  certificate  of  title  not  produced. 

A  mining  lease,  under  the  »'  Mining  Statute,  1865."  though  it 
may  include  a  public  road,  cannot  give  any  right  to  mine  under 
the  half  of  the  road  which  has  previously  become  private  property 
by  virtue  of  a  Crown  grant  conveying  the  land  abutting  upon  it. 

Where  a  mining  lessee  has  obtained  a  certificare  of  title  andet 
the  •*  Transfer  of  Land  Statute,"  he  must  produce  it  in  a  suit  m 
which  he  would  rely  upon  it  as  conclusive. 

]^Iotion  for  injunction. 

V>y  an  indenture  of  lease,  12th  July,  1*S6G,  Ihe  Crown, 
under  "  The  Mining  Statute,  1865,"  granted  and  demised 
unto  one  Clarke  Magee,  certain  land  in  the  mining  dis- 
trict of  Sandhurst,  for  a  period  of  fifteen  years.  In 
August,  1S71,  Magee  transferred  the  lease  and  premises 
thereby  demised  to  the  plaintiff  company,  and  thereupon 
a  certificate  of  title  to  the  land  comprised  in  the  lease 
was,  on  tlie  12th  August,  1871,  issued  under  the  provi- 
sions of  the  "  Transf^er  of  Land  Statute  "  to  the  plaintiff 
company  for  the  residue  of  the  term.  The  company 
entered  into  possession,  and  si)ent  large  sums  of  money 
in  mining.  The  defendant  was  in  occupation  of  land 
adjoining  the  lands  of  the  plaintiff,  and  the  plaintiff 
company  alleged  that  he  had  trespassed  on  its  land  and 
removed  large  quantities  of  auriferous  quartz.  The  bill 
prayed  that  it  might  be  declared  that  the  defendant  had 
trespassed  upon  the  lands  of  the  plaintiff  ;  for  an  ac- 
count ;   and  for  an  injunction. 
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[•liS6]  Inans^'^r  tothe plaintiffs'  bill,  the  defendant 
stated  that  he  waa  the  owner  in  fee  simple  of  allotments  11 
and  12,  See.  23B.  in  the  city  of  ISandhurst  His  title  to  allot- 
ment 12  was  by  Crown  grant  to  himself,  dated  30th  April, 
1855,  and  to  allotment  11,  by  Ciown  grant,  dated  2l8t 
December,  1854,  to  one  Andrew  McGregor,  who  had,  on 
the  31st  August,  1861,  conveyed  this  allotment  to  the 
defendant.  Both  these  allotments  abutted  on  a  public 
street,  and  were  described  in  the  Crown  grants  as  being 
bounded  on  the  south-east  by  the  street.  In  virtue  of 
these  grants,  the  defendant  claimed  to  be  the  owner  in 
fee  simple  of  one-half  in  width  of  the  street  so  far  as  it 
abutted  on  his  allotments.  He  had  been  in  possession 
nine  years,  and  had  been  carrying  on. mining  operations  ; 
and  during  the  last  three  years  had  been  mining  under 
the  street.  This  street  was  claimed  by  the  plaintiff  com- 
pany under  its  lease,  but  the  defendant  denied  its  right, 
and  alleged  that  he  had  never  trespassed  upon  the  land 
claimed  by  the  plaintiff,  except  upon  the  half  of  the 
street,  which  he  claimed  a  right  to  by  virtue  of  the 
Crown  grants. 

Mr.  Holroyd  for  the  plaintiff  :— The  first  point  Is 
whether  the  defendant  can  be  allowed  to  say,  as  against 
the  certificate  of  title,  that  he,  by  virtue  of  his  Crown 
grants,  has  any  ownership  in  any  part  of  the  road  by  his 
being  the  owner  of  adjoining  land.  We  submit  that,  as 
to  the  surface  of  the  road  and  the  mines  under  it,  the 
certificate  of  title  is  conclusive.  An  existing  Crown 
grant,  unregistered,  cannot  be  set  up  against  a  certificate 
of  title.  But  even  supposing  the  road  is  included  in  the 
Crown  grants,  the  Crown  can  still  give  an  effectual  lease 
of  the  mines  :  Bainbridge  on  Mines  (2nd  Ed.),  p.  47  ; 
Millar  t.  Wildish  ;  *  Alma  Consols  Company  v.  Alma 
Extended  Company .^ 

Mr.  a'Beckett  for  the  defendant : — AccJording  to  the 
decisions,  the  defendant  is  the  freeholder  of  half  tlie 
street  ;  and  the  question  now  is  between  him,  as  Crown 

1  2  W.  &  W.  Eq.  37. 
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grantee,  and  therefore  freeholder,  and  the  plaintiff  claim- 
ing under  a  mining  lease.  The  freehold  being  the  defen- 
dant's, the  lease  [•167]  was  in  fact  never  opemtive:  it  was 
statutory  and  referred  only  to  Crown  lands.  In  Alma 
Consols  Company  v.  Alma  Extended  Company,  the  grant 
was  subsequent  to  the  lease.  Further,  the  validity  of 
the  Crown  lease  may  be  considered  :  Aladdin  G.  M.  Co. 
V.  Aladdin  and  Try-Again  United  G.  M.  Co.^  Now,  under 
the  "Mining  Statute,  1865"  (No.  291),  Sec.  24,  a  lease 
to  be  effeetual,  must  be  expressly  confined  to  lands  not 
alienated  by  the  Crown.  Again,  this  street  was  land 
dedicated  to  public  use,  and  therefore  would  be  ex- 
empted. Sec.  13.  The  plaintiff's  title  is  put  entirely  on 
the  lease  ;  the  certificate  of  title  is  only  mentioned 
incidentally  ;  but,  in  fact,  the  certificate  is  immaterial, 
for  the  company  can  have  no  rights  apart  from  the  lease. 
According  to  Munro  v.  Sutherland,*  whatever  may  be  the 
terms  of  the  certificate,  it  is  competent  to  examine  the 
lease  when  the  plaintiff  makes  it  a  part  of  his  title.  In 
fact,  however,  the  certificate  is  not  before  the  Court ; 
even  if  it  were,  it  would  give  no  right  to  the  gold,  the 
company  would  have  to  fall  back  on  its  lease,  and  that 
is  void. 

Mr.  Holroyd  in  reply  : — The  royal  mines  are  sep- 
arated :  there  are  in  fact  two  estates  ;  and  this  being 
so,  the  Crown  can  lease  the  mines  ;  so  far,  the  land 
remains  Crown  land. 

MR.  JUSTICE  MOLESWORTH  :— 

According  to  the  decisions  of  the  Full  Court,  which 
I  am  bound  to  follow,  a  Crown  grantee  is  entitled  to  half 
the  road.  That  is  the  position  of  the  defendant  in  this 
case.  The  land,  immediately  upon  the  issue  of  the  Crown 
grants,  ceased  to  be  Crown  land. 

I  think  that  the  license  under  which  the  plaintiff  claims 
is  confined  to  Crown  lands,  that  is,  to  lands  which  are 
not  private  property.    I  do  not  think  that,  for  the  pre- 

3r>  W.  W.  A-a'B   i:q.2f>0. 
*r)  A.  .T.  H.   1.S9. 


SHAMROCK  V.  FAIXSWORTH.  179 

Hent  purpose,  the  statute  authorises  the  Crown  to  dis- 
pose of  the  mines  under  lands  which  have  been  alienated, 
and  I  therefore  think  that  the  plaintiflf's  title,  being 
based  on  the  original  license,  is  bad. 

[168*]  It  is  said  that  the  certificate  of  title  is  conclusive ; 
but  it  has  not  been  produced  ;  and  when  it  is  said  to 
be  conclusive,  it  should  be  produced.  I  therefore  thiiik 
that,  for  the  i>resent,  the  motion  should  be  refused  ; 
costs  to  be  costs  in  cause. 

Motion  refused  :  costs  to  be  costs  in  cause. 
Solicitor  for  the  plaintiffs  : — ^Motteram. 
Solicitors  for  the  defendant  : — Bennett,  Attenborongh  &  Wilks. 
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"  Transfer  of  Land  Statute  '  (Xo.  301),  s.  42—''  Local  Govern- 
mnt  Act  •'  {Xo.  506),  s$,  165,  169 — Vemhr  and  purchaser — 
Specific  performance — Agreement  for  cofitinuous  use  of  land  for 
partictila r  purpose —  Transfer —  Incumbrance, 

The  defendant,  the  owner  of  land  under  the  **  Transfer  of  Land 
Statute/*  by  deed,  agreed  to  sell  to  the  plaintiffs  a  portion  thereof, 
for  the  erection  thereon  of  municipal  buiidin^s ;  ana  the  plaintiffs 
agreed  that  sach  land  should  at  all  times  thereafter  be  maintained 
and  used  as  a  site  for  municipal  buildings ;  ai^d  it  was  further 
agreed  that  upon  payment  of  half  the  purchase  money,  and  the 
c'rection  of  the  buildings,  the  defendant  would  transfer  the  land 
without  payment  of  the  balance. 

The  plaintiffs  erected  the  buildings  and  paid  half  the  purchase 
•noney,  but  the  defendant  refused  to  execute  an  absolute  tr;insffr 
uoder  the  statute,  as  she  would  thereby  lose  the  bt'uefit  of  the 
plaintiff's  agreement  for  continuous  user. 

Semble,  that  the  agreement  of  the  plaint  iff ii  for  continuous  user 
would  bind  their  successors,  and  that  such  obligation  might  be  mxido 
an  incumbrance  upon  the  certificate  of  title.  But,  held,  that  at 
all  events  the  defendant  was  bound  to  execute  a  transfer  with  such 
security  as  she  could  get. 

Demorrer. 

Bill  bj  the  mayor,  councillors,  and  burgesses  of  the 
borough  of  Brunswick,  against  Emniii  Dav/son,  stating 
the  following  case  : 


180  TORRENS  CASES. 


In  July,  1876,  the  council  of  the  plaintiff  corporation 
passed  a  resolution  affirming  the  necessity  of  building 
new  council  chambers,  and  the  defendant,  who  was  the 
owner  in  fee,  under  the  "  Transfer  of  Land  Statute,"  of 
a  large  area  of  land  within  the  borough,  adjoining  the 
land  the  subject  of  this  suit,  knowing  that  the  erection 
of  the  proposed  buildings  would  add  to  the  value  of  sucli 
adjoining  land,  on  the  1st  August,  1876,  wrote  to  the 
plaintiff  corporation,  offering  the  piece  of  land  in  ques- 
tion, 100  feet  frontage,  at  a  price  of  £7  per  foot,  title 
under  the  [*3]  "  Transfer  of  Land  Statute,"  and  immedi- 
ate possession  to  be  given  ;  and  that  if  the  site  should 
be  selected,  she  would  give  the  sum  of  £350  as  a  dona- 
tion towards  the  building  when  finished  ;  and  should  an 
extension  of  frontage  be  necessary,  that  she  would  sub- 
scribe in  the  same  proportion  ;  as  a  proof  of  bona  fides, 
one-half  of  the  entire  purchase  money  might  remain  in 
an  acceptance  say  at  twelve  months  (or  as  might  be 
agreed  upon),  to  be  cancelled  when  the  buildings  were 
finished  ;  the  offer  being  made  on  the  understanding 
that  suitable  buildings  should  be  erected.  The  defendant 
was  proprietor  of  the  land  as  administratrix  of  her  late 
husband  who  had  died  intestate,  and  she  was  beneficially 
entitled  to  one-third  thereof,  after  payment  of  debts, 
funeral  and  administration  expenses.  The  council  of  the 
plaintiff  corporation  by  resolution  accepted  the  defen- 
dant's offer,  and  an  agreement  for  the  purchase  of  the 
land,  with  the  option  of  taking  an  additional  50  feet, 
was  executed  by  the  defendant  and  four  of  the  council- 
lors, but  the  seal  of  the  corporation  was  not  afl8x;ed 
thereto,  as  the  plaintiff  corporation  desired  to  purchase 
at  once  the  additional  frontage. 

An  agreement  was  subsequently  executed  by  tin* 
defendant,  as  administratrix,  and  sealed  by  the  plaintiff 
corporation,  on  the  15th  September,  1876,  for  the  sale 
of  150  feet  of  the  land  for  the  sum  of  £1,050,  £150  to  ho 
paid  in  cash  on  the  4th  October,  and  £375,  with  interest, 
on  the  15th  August,  1878  ;  and  it  was  agreed  that  the 
land  sold  should  at  all  times  thereafter  be  maintained 
and  used  as  a  site  for  municipal  chambers  and  offices. 
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to  be  built  to  the  satisfaction  of  the  defendant,  or  her 
surveyor  or  architect.  And  the  plaintiff  corponition  afn'eed 
with  the  defendamt  to  erect  within  two  years  the  buildings 
to  be  used  as  municipal  chambers.  And  it  was  further 
agreed  that  upon  payment  of  the  £150  and  £375  as  men- 
tioned, and  the  erection  of  the  buildings,  the  defendant 
would  transfer  the  land  without  payment  to  her  of  the 
balance  of  the  purchase  money. 

The  bill  alleged  the  observance  and  performance  by 
the  plaintiff  corporation  of  the  stipulations,  and  that  the 
buildings  were  completed  on  the  30th  September,  1877, 
and  since  then  had  been  used  as  municipal  chambers  ; 
and  also  that  the  defendant  had  enjoyed  the  advantages 
she  expected  to  reap  by  her  offer,  [^4]  having  sold  por 
lions  of  the  adjoining  land  at  enhanced  prices  and  other- 
wise. 

The  plaintiff  corporation  having  performed  all  its 
obligations  under  the  agreement,  tendered  to  the  defen- 
dant the  ordinary  form  of  transfer  under  the  statute  for 
execution,  in  which  the  consideration  was  stated  at 
£1,050.  On  the  17th  August,  1878,  the  defendant's  soli- 
citor returned  it  altered  by  substituting  the  words, 
"  agreed  to  be  paid,  but  whereof  the  sum  of  £525  only  has 
as  yet  been  paid  to  me,"  for  the  words  "  paid  to  me  "  ; 
and  offered  to  execute  a  transfer  in  that  altered  form. 
The  bill  alleged  that  such  alteration  made  the  transfer 
informal,  and  incapable  of  registration.  The  plain- 
tiffs' solicitor  then  tendered  another  transfer  stating  tlie 
consideration  to  be  only  that  actually  paid  in  cash,  £525, 
which,  however,  the  defendant  refused  to  execute.  Inter- 
news  took  place  between  the  respective  solicitors,  in 
which  the  defendant's  solicitor  denied  the  plaintiffs'  right 
to  any  transfer  by  which  they  would  become  registered 
proprietors.  On  the  19th  October,  1878,  the  plaintiffs' 
solicitors  wrote  to  the  defendant's  solicitors,  forwarding 
a  transfer  in  the  fonn  last  sent,  not  insisting  upon  any 
particular  form  of  expressing  the  consideration,  but  re- 
questing a  transfer  undi»r  which  the  plaintiffs  could 
become  registered  proprietors.  On  the  22nd  October,  the 
defendant*s  solicitors  replied  that  they  had  approved  of 
the  former  transfer  expressing  the  consideration  as 
£1,050,  assuming  that  the  plaintiffs  intended  paying  that 
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sum  at  once,  and  offered  to  execute  a  transfer  for  that 
Bum,  giYiTi^  a  mortgage  to  the  defendant  for  the  unpaid 
half  of  the  purchase  money,  which  proposal  was  not, 
however,  accepted. 

The  plaintiffs  thereupon  filed  this  bill  to  compel 
execution  by  the  defendant  of  a  transfer  in  snch  form  as 
would  enable  the  plaintiffs  to  become  registered  proprie- 
tors, to  be  prepared  by  the  plaintiffs,  and  settled  by  tlie 
Master    if  the  parties  could  not  agree. 

To  this  bill  the  defendant  demurred  upon  the  follow- 
ing grounds  :  (1)  No  title  to  discovery,  and  want  of 
equity.  (2)  The  contract  was  ultra  vires  and  incapable 
of  being  enforced  in  equity.  (3)  If  not  ultra  vires,  it 
appeared  by  the  bill  that  the  defendant  was  before  and 
at  tlie  time  of  the  institution  of  the  [*o]  suit,  ready  and 
willing  to  execute  such  transfer  as  the  plaintiffs  were 
imder  the  contract  entitled  to,  and  that  the  plaintiffs 
refused  to  accept  such  transfer.  (4)  That  it  appeared  bj 
the  allegations  of  the  bill  that  it  was  a  condition  of  the 
contract  that  the  land  should  at  all  times  be  maintained 
Qjid  used  as  a  site  for  municipal  chambers  aud  ollices ; 
and  the  plaintiffs  did  not  by  their  bill  olTer  to  execute 
any  covenant  to  that  effect,  or  in  any  way  to  secure  to 
the  defendant  the  benefit  of  such  condition  ;  but  on  the 
contrary  claimed  to  be  entitled  to  a  transfer  of  the  land 
in  such  a  form  as  would  enable  them  to  become  regis- 
tered proprietors  thereof  freed  and  discharged  of  that 
condition. 

Mr.  Webb,  Q.C.,  and  Mr.  McFarland  in  support  of  the 
demurrer  : — The  consideration  for  the  agreement  by 
the  defendant  is  stated  throughout  the  bill,  the  benefit 
of  having  the  municipal  buildings  erected  on  the  land. 
The  defendant  only  seeks  to  have  this  secured  by  a  cov- 
enant by  the  plaintiffs  to  use  the  buildings  for  all  time 
as  a  town  hall,  or  to  have  the  payment  of  the  purchase 
money  in  full  without  any  such  restriction.  The  plain- 
tiffs might  sell  the  site  and  buildings,  or  use  them  for  an 
hospital,  or  other  objectionable  purpose,  and  remove  the 
municipal  buildings  to  another  site  ;  in  any  of  which 
cases  the  defendant  would  lose  the  benefit  which  was  the 
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foundation  of,  and  forms  part  of  the  consideration  for, 
the  agreement.  The  plaintlfifs  are  not,  therefore,  entitled 
to  become  reg-istered  proprietors  of  the  land,  free  from 
the  obligation  under  the  agreement,  for  as  soon  as  the 
rertificate  of  title  issues,  the  previous  agreement  will 
become  merged  in  it.  To  protect  the  administratrix 
against  the  claims  of  the  next  of  kin,  only  the  considera- 
tion  money  actually  received,  £525,  should  appear  on  the 
transfer.  The  plaintiffs  are  not  entitled  to  specific  per- 
formance on  this  bill  ;  for,  by  the  bill,  the  plaintiffs  do 
not  offer  to  do  equity  by  executing  a  covenant  or  other- 
wise :  Moxhay  v.  Inderwick,*  Lukey  v.  Higgs.^  The 
present  municipal  council  has  no  power  to  bind  its 
successors,  and  to  say  that  for  all  time  the  municipal 
buildings  shall  be  on  the  site,  and  used  as  such  ;  and, 
therefore,  this  agreement  is  not  enforceable,  all  the  ['0] 
consideration  stipulated  for  by  the  defendant  not  being 
able  to  be  given  to  her. 

Mr.  Lawes  and  Mr.  a'Beckett  for  the  plaintiffs  : — If 
this  be  a  suit  for  specific  performance,  and  be  resisted 
upon  the  ground  only  that  the  parties  cannot  agree  to 
the  form  of  the  conveyance,  the  suit  can  be  disposed  of 
merely  by  a  reference  to  the  Master  to  settle  the  form. 
The  objection  now  raised  at  the  bar,  that  the  defendant 
refuses  to  execute  a  transfer  unless  there  be  a  covenant 
by  the  plaintiffs  to  use  tiie  buildings  as  municii)al  build- 
ings, is  not  raised  by  the  pleadings.  By  them  the  defen- 
diant  refuses  to  allow  the  plaintiffs  to  become  registered 
proprietors  by  any  form  of  transfer.  The  defendant  has 
contracted  to  execute  a  transfer  which  (Sec.  42)  means 
jriving  the  rights  of  proprietorship  under  the  statute, 
and  she  must  perform  it  ;  if  the  effect  of  the  "  Transfer 
of  Land  Statute  "  is  to  place  her  in  a  difficulty,  that  does 
not  release  her  from  her  obligation.  The  plaintiffs  are  not 
hound  to  offei:  in  the  bill  to  do  anything,  or  to  sugi^est 
any  means  whereby  the  defendant  may  relieve  herself 
of  the  difficulty.  The  contract  has  been  in  part  performed, 
and  the  plaintiffs  cannot  now  raise  the  question  as  to 
whether  the  contract  is  ultra  vires  or  not. 

1  1  \3o  G.  A:  f!n.    7f»S 

2  1  Jur.  (X.  S.)  200. 
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A  transfer  is  merely  the  means  afforded  of  obtaining 
regiaitration,  and  would  not  of  itself  merjj^e  the  previous 
agreement.  However,  there  is  no  objection  to  referring 
to  that  agreement  as  an  encumbrance.  By  the  "Local 
Government  Act,  1874 ''  (No.  506),  Sec.  165,  the  municipal 
council  may  provide  offices,  and  by  Sec.  169  may  enter 
into  contracts  binding  upon  its  successors. 

Mr.  McPaiiand  in  reply  : — The  defendant  is  entitled 
to  have  this  matter  settled  now,  and  not  to  be  left  to 
possible  future  litigation  with  the  plaintiffs'  successors : 
Attorney-General  v.  Shire  of  Echuca.^  Sec.  165  of  the 
"  Local  Government  Act,  1874,"  says  that  the  council  may 
provide  offices  "  from  time  to  time  "  only,  and  under  Sec. 
169  any  conti-act  on  this  subject  must  be  such  as  may 
be  within  Sec.  165.  If  the  plaintiff  cannot  perform  the 
whole  of  its  contract,  the  Court  [*7]  will  not  grant  speci- 
tic  performance.  The  registrar  would  not  enter  .  the 
agreement  as  an  encumbrance. 

Cur.  adv.  volt. 

MR.  JUSTICE  MOLESWORTH  :— 

This  case  comes  before  me  on  a  demurrer  to  a  bill 
by  the  municipality  of  Brunswick  against  Mrs.  Dawson, 
to  compel  performance  of  a  distinct  contract  between 
them  for  sale,  by  the  defendant  to  the  plaintiffs,  of  a 
piece  of  land,  to  be  used  constantly  for  municipal  cham- 
bers and  offices.  There  is  an  agreement  under  seal  by 
Which  the  plaintiffs  have  covenanted  aocordimgly,  the 
money  has  been  paid,  the  buildings  erected. 

The  defendant's  title  was  and  is  under  the  Act  No.  301, 
and  the  plaintiffs  insist  that  they  are  entitled  to  a  legal 
transfer  under  it.  Some  difficulties  have  occurred  between 
the  solicitors  as  to  the  manner  of  effectuating  this  bargain. 
One  difficulty  has  been  as  to  the  capacity  of  the  plaintiffs 
to  bind  their  successors  by  a  covenant  as  to  constant  em- 
ployment of  the  land  under  the  Act  No.  506.  1  rather 
think  the  covenant  effectual.  Another  difficulty  is  as  to 
the  prju'licability  under  the  Act  No.  301   of  conveying 

3  4  V.  L.  U.  Eq.  4. 


MAYOR,  ETC.,  OP  BRUNSWICK  r.  DAWSOX.      *  185 

a  legal  title  to  the  plaintiffs,  iRith  the  obligation  for  c^n- 
8tant  use  of  the  land  in  a  particniar  manner  as  an  en- 
eumbrance.  I  rather  think  it  can  lie  done.  At  all  eyents 
the  defendant,  having  land  under  the  Act  No.  301,  con- 
tracted with  a  corx>oration  under  the  Act  No.  506,  and 
is,  I  think,  bound  to  execute  conveyance  with  such 
s'Turity  as  she  can  legally  get  There  has  been  a  con- 
test in  correspondence  between  the  solicitors,  set  out  in 
the  bill,  as  to  the  manner  of  conveyance,  which  may 
prove  material  as  to  costs,  not,  I  think,  as  to  the  de- 
murrer, which  I  overrule  with  costs.  Answer  within  a 
month. 

Solidtoni  for  the  plaintiff  corporation  :— Oleverdon  &  E^leston. 

Solicitors  for  the  defendant  :^Gillott  &  Snow  Jen. 


Victoria,  1888.]  [14  V.  L.  R  383. 
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SOCIETY. 

''Tramfer  of  Land  Statute  "  (.Vo.  301),  s.  106— '' The  Instru- 
mmts  and  Securities  Statute,  1864r  "  (Xo.  20i),  s,  107— 
Validity  of  parol  contract  for  sale  of  land — Absolute  transfer 
of  land — Deed  of  defeasance — Fi.  fa, —  Entry  ff  fi.  fa,  on 
register — Sale  by  sheriff — Assiynment  by  execution  debtor — 
Priority, 

A  parol  contract  for  the  sale  of  land  may  be  valid,  kltbougb. 
by  reason  of  it»  not  being  in  writing,  no  action  can  be  brought  ujwn 
it,  nor  probably  any  action  brought  in  which  the  establi'i-linieiit  of 
the  contract  would  be  necessary  to  the  plaintiff's  case. 

The  cr.^atlon  of  a  quasi  equity  of  redemption  in  land  under  th" 
'*  Transfer  itf  Land  Statute "  mortgaged  to  a  building  society  b^ 
means  of  tLe  execution  by  the  mortgagor  of.  a  transfer  absolute  i.i 
form  and  a  deed  of  defeasance  by  the  society,  though  opposed  to  the 
Policy  and  intention  of  the  Leeislature,  is  not  illegal,  and  the  mort- 
fragor's  interest  cannot  be  affected  by  any  proceeding  binder  Sec 
106  by  a  creditor  having  an  execution  against  him.  Quaere,  whether 
the  Registrar  of  Titles  can  enter  in  the  register  book  a  copy  fi.  fa. 
Mged  under  Sec.  106  of  the  "Transfer  of  Land  Statute  '*  when  the 
fstate  or  inr<Te8t  of  the  execution  debtor  nowhere  api>e'irs  in  that 
Hook,  as  \vh«?re  it  is  merely  an  equity  of  redemption  under  a  der«l 
of  defeasance  executed  by  a  mortgagee  who  hsrn  taken  an  absolute 
transfer  t)f  land  under  the  statute  as  a  security. 

Anidii  bv  Jan<^  Elizabeth  Watsou  ai^ainj«t  the  Royal 
PeiDianent  Riiildin;?     Society     and     Marp^aret  Perj«ine 
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Smith,  and  the  Registrar  of  Titles,  to  enforc*?  a  transfer 
of  land  at  Camberwell  under  the  "  Transfer  of  Land  Sta- 
tute "  No.  301,  sold  to  her  by  the  sheriff  nnder  a  writ  of 
fieri  facias  issued  upon  a  judgment  recovered  h\  one 
John  Watson  against  Sarah  Elizabeth  Smith,  who  had 
previously  mortgaged  the  land  to  the  society  by  exeent- 
ing  a  transfer,  absolute  in  form,  though  subject  to  a  deed 
of  defeasance  executed  by  the  society.     Sarah  Elizabeth 
Smith,  being  the  proprietor  under  the  "  Transfer  of  Land 
Statute  "  of  the  land  the  subject  matter  of  the  action, 
transferred  it  to  the  defendant,  the  Royal  Permanent 
Building  Society,  by  a  transfer,  absolute  in  form,  though 
intended  merely  as  a  security  for  an  advance  by  the 
society  to  her.     The  society  executed  a  deed  of  defeas- 
ance which  stated  that  the  transfer  was  given  by  way 
of  mortgage  only,  and  that  when  the  principal  advanced 
and  interest  had  been  paid  off  the  society  would  re-trans- 
fer the  land  to  the  borrower,  or  as  she  should  direct.  The 
society  thereupon  procured  itself  to  be  registered  as  pro- 
prietor of  the  land,  and  on  the  10th  September,  1885,  a 
certificate  of  title  was  issued  to  it,  but  the  deed  of  de- 
feasance was  not  registered.    One  John  Watson  on  the 
13th  July,  1887,  recovered  judgment  in  the  [*284l  Su- 
preme Court  against  S.  E.  Smith  for  £38  and  costs,  and 
on  the  22nd  July,  1887,  a  writ  of  fi.  fa.  was  issued  thereon 
addressed  to  the  sheriff  of  the  Central  Bailiwick,  and 
endorsed  to  levy  £13    7s.  Gd.,  with  costs,  interest  and 
sheriff's  fees,  and  was  delivered  to  the  sheriff  for  execu- 
tion.   On  the  same  day  a  copy  of  the  writ  accompanied 
by  a  statement  specifying  the  land  as  required  by  Sec. 
106  of  the  "Transfer  of  Land  Statute"  No.  301,   was 
served  upon  the    Registrar    of   Titles.      The    land    was 
described  in  the  statement  as  the  equity  of  redemption 
of  the  land  standing  in  the  registry  book  in  the  name 
of  the  society,  and  it  was  also  stated  that  the  society  was 
merely  mortgagee,  and  that  S.  E.  Smith  was  entitled  to 
the  equity  of  redemption.    The  registrar  refused  to  enter 
the  copy  writ  and  statement  in  the  register  book. 

On  the  31st  AuGfust  the  slieriff,  havinfr  duly  advertised 
the  sale,  sold  by  auction  all  the  right,  title  and  interest 
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(if  anv)  of  S.  E.  Smitib.  in  the  land  of  the  plaintiff  for 
£-0,  and  on  the  same  day  executed  a  transfer  to  the 
plaintiff  of  all  her  right,  title  and  interest  (if  any)  in  the 
land.  The  plaintiff  on  the  same  day  gave  notice  to  the 
society  of  her  purchase,  and  on  that  and  the  following 
day  paid  to  the  secretary  of  the  Prahran  branch  of  the 
soiiety  the  amount  due  on  the  mortgage,  viz.,  £19  15s.  8d. 
On  the  31st  August  she  also  lodged  a  caveat  claiming 
an  estate  in  fee  simple  in  the  land,  and  forbidding  the 
re«:istration  of  any  other  person  as  proprietor.  On  the 
ord  September  the  secretary  of  the  Prahran  branch  wrote 
to  the  plaintiff  stating  that  there  had  been  a  mistake  in 
ronnection  with  the  sale  made,  and  offering  to  return 
tbe  plaintiff  the  amount  paid  by  her  to  the  society.  Sub- 
seqnently  the  amount,  £19  15s.  8d.,  paid  by  the  plaintiff 
to  the  society,  was  tendered  to  and  refused  by  her.  On 
the  3rd  September  a  transfer  of  land  to  the  defendant. 
Margaret  Serpine  Smith,  was  executed  by  the  society 
and  S.  E.  Smith,  and  lodged  at  the  Office  of  Titles  for 
registration.  Notice  thereof  was  given  to  the  plaintiff, 
who  at  once  commenced  this  action  to  redeem  the  land 
against  the  society  and  Margaret  Serpine  Smith,  who 
Hairaed  to  have  purchased  the  land  from  Mrs.  S.  E. 
Smith  before  the  plaintiff's  purchase  at  the  sheriff's  sale. 
The  defendants  joined  in  their  defence,  and  alleged  that 
on  or  about  the  20th  August,  1887,  the  defendant,  Mar- 
jraret  Serpine  Smith,  purchased  from  S.  E.  [*285]  Smith 
her  intermit  in  the  land  for  £96.  The  plaintiff,  by  her 
reply,  denied  the  alleged  sale,  and  alleged  that  even  if 
there  were  a  sale,  it  was  not  made  bona  fide,  but  with 
fhe  intention  on  the  part  of  both  vendor  and  purchaser 
to  defeat  the  judgment  and  execution  ;  and  by  amend- 
ment allowed  at  the  trial  raised  the  question  that  the* 
5<ale  was  void  under  Sec.  107  of  "The  Instrument  and 
i^cnriHes  Statute,  1864,"  No.  204,  as  there  was  no  written 
agreement  made  for  the  purchase. 

Higgins  and  Weigall  for  the  plaintiff. 

Hodges  and  Mitchell  for  the  defendant  : — P>efore  the 
sah*  to  the  plaintiff  by  the  sheriff  tlH*r^  was  a  ])arol  agriM*- 
naent  for  the  sale  to  the  defendant  M.  S.  Smith  of  S.  E. 
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Smith's  interest  in   the  land,  as  well  as  the  society's 
interest.     That  a^^^eement  was  perfectly  valid,  though 
under  Sec.  207  of  **  The  Instrument  andSecuw ties  Statute, 
18G4,"  No.  204,  no  action  could  be  brought  upon  it  by 
one  party  against  the  other  because  it  was  not  in  writ- 
ing.   That  section  does  not  say,  as  Sec.  208  does,  that  the 
contract  shall  be  bad,  but  merely  that  no  action  shall 
be  brought  upon  it.    Nor  has  the  section  any  force  as 
between  one  of  the  parties  to  the  contract  and  a  stranger: 
a  stranger  is  not  entitled  to  raise  the  Statute  of  Frauds. 
The  evidence  shows  that  the  sale  was  a  perfectly  bona 
ftde  one,  and  that  there  was  no  intent,  either  on  the 
part  of  the  purchaser  or  of  the  vendor,  to  defeat  the 
execution  ;  on  the  contrary,  it  was  shown  that  the  defen- 
dant M.  S.  Smith  had  no  notice  of  the  fi.  fa,  nor  of  its 
lodgment  under  Sec.  106  of  the  ''  Transfer  of  Land  Sta- 
tute "  No.  301,  whereas  the  plaintiff,  when  she  purchased 
at  the  sheriff's  sale,  had  notice  of  the  previous  purchase 
by  the  defendant  M.  S.  Smith.     The  plaintiff  could  not 
require  the  fi.  fa.  to  be  registered  under  the  "Transfer 
of  Land  Statute,"  because  her  interest  was  not  one  recog- 
nised by  the  statute.    She  had  not  even  an  equity  of  re- 
demption, for  the  absolute  fee  was  in  the  society  ;   she 
had  only  a  right  under  the  deed  of  defeasance  to  get  a 
transfer  on  paying  certain  money.    The  Act  regards  only 
estate  in  land,  whether  freehold  or  leasehold  (Sec.  29), 
and  Sec.  10(5,  providing  for  the  entry  of  notice  of  fi.  fa., 
deals  only  with  estates  in  land,  whether  freehold  or  lease- 
hold also.  This  quasi  equity  of  redemption  cannot  be  said 
to  [*286]  be  either  a  freehold  or  a  leasehold  estate,  and  it 
could  not  be  registered  under  Sec.  106.    The  Act  makes 
no  provision  for  registering  a  deed  of  defeasance,  and 
Sec.  106  cannot  apply  to  the  case  of  a  ft.  fa.  under  which 
it  is  sought  to  sell  an  equitable  interest  which  cannot  be 
registered  under  the  Act  :    Sander  v.  Twigg.*    There  is 
no  evidence  of  registration  under  Sec.  182  of  the  "  Real 
Property  Statute,  1864,^'  No.  213,  and  therefore  the  land 
is  not  bound  under  either  Act.    Besides,  the  Act  recog- 
nises only  dealings  by   the  registered  proprietor,   and 

» 13  V.  L.  r.  7r,.-. 
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therefore  a  transfer  by  the  execatioo  debtor  who  was 
not  the  registered  proprietor  could  have  no  effect,  and  a 
transfer  bj  the  sheriff  could  have  no  further  effect  than 
one  by  the  execution  debtor. 

Higgins  in  reply  : — Under  the  sheriff's  sale  the  equity 
of  redemption  in  the  interest  in  this  land  passed  to  the 
purchaser  from  the  sheriff,  and  neither  the  **Real  Pro- 
perty Statute,  18G4/'  nor  the  ''Transfer  of  Land  Statute," 
affects  his  rights.  Sec.  182  of  the  '^Real  Property  Statute, 
18G4,"  No.  213,  only  states  that  no  judgment  shall  bind 
or  affect  land  until  and  unless  a  writ  of  execution  shall 
be  issued,  and  no  writ  of  execution  shall  affect  land  '•  as 
to  purchasers,  mortgagees  or  execution  creditors"  tany 
notice  notwithstanding),  unless  and  until  delivered  to 
the  sheriff  for  execution,  and  a  memorandum  containing 
certain  particulars  left  with  the  Registrar-General  ;  and 
Sec.  185  says  that  that  shall  not  affect  any  execution  as 
between  the  parties  thereto  or  their  representatives  or 
those  deriving  as  volunteers  under  them.  The  "  Transfer 
of  Land  Statute "  provides  the  same  saving  clause.  It 
is  only  against  purchasers  that  the  buyer  under  the 
execution  is  prejudiced.  Under  19  Vic.  No.  19,  Sec. 
176,  the  sheriff  is  given  distinct  power  to  sell  lands.  He 
sells  the  interest,  if  any,  of  Sarah  Elizabeth  Smith,  and 
by  that  sale  puts  the  purchaser  in  her  shoes,  so  that  if 
she  could  be  compelled  to  make  an  assignment,  so  could 
the  purchaser,  and  if  she  could  raise  the  Statute  of 
Frauds  the  purchaser  could  also.  Having  regard  to  the 
**  Instrument  and  Securities  Statute,  18G4,  No.  204,  Sec. 
107,  there  was  at  the  time  of  the  sale  by  the  sheriff  no 
contract  which  the  defendant  M.  S.  Smith  could  have 
enforced  for  the  alleged  purchase  of  the  [*287]  land, 
because  the  contract  relied  on  was  only  a  parol  one,  and 
not  being  in  writing,  although  not  void  it  was  not  enforce- 
able :  Notes  to  Birkmyr  v.  Darnell  :2  Oarrington  v. 
Roots  ; »  Scorell  v.  BoxalL*  Notice  only  binds  the  per- 
son    getting    it    to    the    same    extent  as    the    person 

2  1  Sm.  L.  C.  (9th  Ed.)  p.  349. 

3  2  M.  &  W.  248. 

*  1  YouDg  &  Jervis.  396. 
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originally  bound  :  2  Dart.  V.  &  P.  (5th  Ed.),  884,  citing 
Taylor  v.  Stibbert.*  Besides,  apart  from  the  Statute  of 
Frauds,  it  is  submitted  that  there  was  no  definitive  bind- 
ing contract  at  all.  The  evidence  shows  that  the  pur- 
chaser from  S.  E.  Bmith  only  intended  to  take  the  land 
if  she  could  find  a  purchaser  at  a  profit  to  herself.  The 
sale  alleged  depends  on  the  evidence  only  of  W.  L.  Smith 
and  M.  S.  Smith,  and  Clark,  who  arranged  for  it,  went 
to  the  sheriff's  sale  and  bid  against  the  plaintiff. 

In  any  case  it  is  submitted  that  the  plaintiff  has  pri- 
ority because  she  lodged  the  copy  writ  and  statement 
in  accordance  with  Sec.  106  of  the  "Transfer  of  Land 
Statute,''  No.  301.  The  case  of  Sander  v.  Twigg  •  by  no 
means  decides  this  point.  The  only  matter  decided  by 
the  Full  Court  in  that  case,  which  was  not  an  upholding 
of  your  honour's  judgment,  was  that  the  delivery  of  the 
writ  to  the  sheriff  does  not  bind.  The  Chief  Justice  and 
Mr.  Justice  Williams  said  that  it  was  unnecessary  to 
decide  whether  the  writ  could  be  registered  under  the 
'*  Transfer  of  Land  Statute,"  but  Mr.  Justice  Holroyd  in 
an  obiter  dictum  said  that  it  could  not  be.  But  being  a 
mere  obiter  and  at  variance  with  your  honour's  ex- 
pressed opinion,  the  matter  is  still  open  for  decision,  and 
it  is  submitted  that  the  lodgment  copy  writ  and  state- 
ment with  the  registrar  before  the  purchase  of  the  22nd 
August,  it  has  priority  over  that  purchase.  It  makes  no 
difference  that  the  registrar  made  no  entry,  for  Sec.  106 
says  **  provided  always  that  until  such  service  as  afore- 
said (i.e.,  on  the  registrar  of  copy  writ  and  statement)  no 
sale  or  transfer  under  any  such  writ  shall  be  valid  as 
against  a  purchaser  for  valuable  consideration,"  show- 
ing that  the  service  alone  is  sufficient  whether  the  regis- 
trar carries  out  his  duty  or  not. 

Cur.  adv.  vult. 

[•288]  Webb,  J.— One  Sariih  Elizabeth  Smith,  being 
the  proprietor  under  the  "  Transfer  of  Land  Statute  "  of 
certain  land,  the  subject  matter  of  this  action,  borrowed 
money  from  the  defendant  society  on  the  security  of  the 

6  2  Vos.  Jr.  p.  439. 
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land.  That  security  was  effected  by  an  absolute  transfer 
by  her  to  the  society  accompanied  by  a  deed  of  defeas- 
ance executed  by  her  and  the  society,  stating  that  the 
transfer  had  been  given  by  way  of  mortgage  only,  and 
that  npon  payment  of  principal  and  interest  the  society 
would  re-transfer  to  her  or  as  she  should  direct.  In  pur- 
suance of  this  transfer,  the  defendant  society  was  regis- 
tered as  proprietor  of  such  land,  and  a  certificate  of  title, 
dated  10 th  September,  1885,  was  issued  to  it.  The  defeas- 
ance was  not  registered.  On  the  13th  July,  1887,  one 
John  Watson  recovered  judgment  in  this  (\>urt 
against  Surah  Elizabeth  Smith  for  £38.  On  the  22nd 
July,  a  writ  of  fi.  fa.  was  issued  on  this  judgment.  On 
the  same  day  a  copy  of  this  writ,  accompanied  by  a  state- 
ment of  the  land  sought  to  be  affected  was  served  upon 
the  Registrar  of  Titles.  In  that  statement  the  equity  of 
redemi)tion  of  the  then  defendant  in  two  parcels  of  land 
is  mentioned,  the  description  of  the  land  now  in  question 
being  : — "  The  equity  of  redemption  in  all  that  piece 
of  land  containing,  etc.,  now  standing  in  the  register  book 
vol.  L,  777,  fol.  355,316,  in  the  name  of  the  Royal  Per- 
manent Building  Society,  which  society  is  a  mortgagee 
only  of  the  said  land,  the  said  defendant  being  entitled  to 
the  equity  of  redemption  therein."  On  the  31st  August  the 
sheriff  put  up  for  sale  by  auction  all  the  right,  title  and 
interest  (if  any)  of  Sarah  Elizabeth  Smith  in  both  par- 
cels of  land,  and  the  plaintiff  became  the  purchaser  for 
the  sum  of  £20.  On  the  same  day  the  sheriff  executed  a 
transfer  to  the  plaintiff  of  all  the  right,  title  and  interest 
(if  any)  of  Sarah  Elizabeth  Smith  in  (inter  alia)  the  laud 
now  in  question.  On  the  same  day  the  plaintiff  gave 
notice  to  the  defendant  society  of  her  having  purchased 
at  the  sheriff's  sale  and  paid  to  the  defendant  society's 
secretary,  at  the  Prahran  branch,  £18  10s.  6d.,  the  amount 
then  claimed  to  be  due  on  the  mortgage.  On  the  Ist  Sep- 
tember the  same  secretary  WTote  to  the  plaintiff  stating 
that  an  error  had  been  made  in  the  amount  mentioned 
on  the  previous  day,  and  asking  a  further  i)ayment  of 
£1  58.  2d.,  which  the  plaintiff  paid.  On  the  3rd  Septem- 
ber the  same  secretary  wrote  to  plaintiff,  "I  am  in- 
structed by  our  solicitors  to  inform  [•289]  you  that  there 
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has  been  a  mistake  in  connection  with  the  sale  of  Mrs. 
S.  E.  Smith's  land,  and  I  shall  be  most  happy  to  return 
you  the  amount  paid,  £19  15s.  8d."  This  amount  was 
afterwards  tendered  by  the  defendant  society  to  the 
plaintiff  and  refused  by  her.. 

She  now  brings  this  action  against  the  society,  and  a 
Mrs.  Margaret  Serpine  Smith  (who  claims  as  a  purchaser 
from  Mrs.  S.  E.  Smith),  to  enforce  a  transfer  by  the  defend- 
ant society  to  her.  The  action  is  defended  jointly  by  both 
defendants,  who  allege  that  on  or  about  the  20th  August, 
3887,  Margaret  Serpine  Smith  purchased  from  Sarah 
Elizabeth  Smith  her  interest  in  the  land  in  question  for 
£96.  To  this  the  plaintiff  replies,  traversing  the  sale  in 
fact,  and  alleging  that  if  there  was  any  such  sale  it  was 
not  bona  fide,  but  with  intent  to  defeat  the  judgment  and 
execution.  By  amendment  allowed  by  me  at  the  trial 
the  plaintiff  also  replied,  the  Statute  of  Frauds. 

Upon  the  facts  I  find  that  the  defendant,  Margaret 
Serpine  Smith,  is  a  bona  fide  purchaser  from  the  execu- 
tion debtor,  and  that  such  sale  was  not  made  with  intent, 
either  on  the  part  of  the  vendor  or  purchaser,  to  defeat 
the  judgment  and  execution.  I  also  find  that  on  the  :!2nd 
August,  when  a  parol  agreement  for  purchase  was  made, 
the  defendant  Smith  had  no  notice  of  the  fi.  fa.,  or  of  its 
lodgment  under  Sec.  106  of  the  "  Transfer  of  Land  Stat- 
tute."  I  also  find  that  the  plaintiff  was  a  bona  fide  pur- 
chaser at  the  sheriff's  sale,  and  that  at  the  time  of  her 
purchase  she  had  notice  that  the  execution  debtor  had 
previously  sold  her  interest  in  the  land. 

Upon  these  findings  the  question  to  be  determined  is, 
which  of  the  two  purchasers  is  by  law  entitled  to  pri- 
ority ?  For  the  plaintiff  it  is  urged  that,  having  regard 
to  the  Statute  of  Frauds,  there  was  at  the  time  of  the 
sale  by  the  sheriff  no  valid  contract  for  the  purchase  of 
the  land  by  defendant  Smith,  her  contract  then  exist- 
ing in  parol  only.  It  is,  on  the  other  hand,  contended  for 
the  defendants  that  the  4th  section  of  the  Statute  of 
Frauds  (now  No.  204,  Sec.  107)  does  not  apply  in  this 
case,  inasmuch  as  it  only  provides  that  no  action  shall 
be  brought  upon  an  agreement  not  in  writing,  but  does 
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not  make  the  contract  Toid,  as  See.  17  «nov  Xol  2M.  Sec 
104)  does,  and  that  no  action  is  here  bronght  [*:!m)l  npon 
the  agreement  The  plaintiff  c<Miteiid8  that  the  contract. 
not  being  in  writing,  is  aboolntely  Toid,  and  relies  opon 
Oarrington  v.  Roots^  and  a  passage  in  the  notes  to  Birk- 
myr  y.  Darnell  in  Smith  s  Lejiding  Cases  t9th  E±v.  349. 
Bat  all  that  Carrington  t.  Boots  decides  is,  that  vh««  a 
contract  relied  on  is  material  to  the  establishment  of 
the  plaintiffs  case,  the  action  cannot  be  maintained 
unless  the  contract  be  in  writing.  iKN-d  Abinger  there 
certainly  uses  the  expression  that  "^a  contract  cannot 
be  available  as  a  contract  at  all  unless  an  action  can  be 
brought  under  it"  But  these  words  are  larger  than  the 
point  then  under  consideration  necessitated,  and  the  sub- 
sequent words  used  bj  His  Lordship  express  the  reason 
of  this  decision,  when  he  says,  **  Wherever  an  action  is 
brought  on  the  assumption  that  the  contract  is  good  in 
law,  that  seems  to  me  to  be  in  effect  an  action  on  the 
contract,"  and,  of  course,  in  that  view  the  4th  section 
applied.  It  is  true  there  are  other  expressions  in  His 
Lordship's  judgment  which  also  appear  to  show  that  he 
regarded  the  4th  section  as  in  effect  equivalent  as  to 
lands  with  the  17th  section  as  to  goods,  and  that  a  con- 
tract not  in  writing  is,  by  the  4th  section,  made  alto- 
gether void.  But  such  observations  are  merely  obiter, 
the  judgment  there  being  based  upon  the  view  that  the 
action  then  under  consideration  was  in  effect  an  action 
on  the  contract  In  that  case,  and  in  Beade  v.  Lamb,' 
which  followed  it,  one  of  the  parties  to  the  contract  was 
suing  and  relying  upon  the  contract  in  support  of  his 
action,  which  was,  in  effect,  suing  on  the  contract.  All 
that  was  decided  in  the  latter  case  was  that  a  plea  alleg- 
ing that  the  contract  sued  on  was  not  in  writing  was 
bad  on  special  demurrer,  because  it  was  a  mere  argu- 
mentative traverse  of  the  contract.  In  the  judgments  in 
both  cases  expressions  are  made  use  of  that  the  contract 
was  void  altogether,  but  they  must  be  applied  to  the 
facts  of  the  particular  actions,  which  were  both  actions 

^2M  &  w.  248. 
•6  Ex.  130. 
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between  the  parties  to  the  contract.  So  far  as  they  go 
further  than  this  and  purport  to  put  the  4th  and  17th 
sections  upon  the  same  footing  they  are  inconsistent  with 
the  later  case  of  Leroux  v.  Brown,®  in  which  both  Carring- 
ton  V.  Roots  and  Reade  t.  Lamb  were  citefl.  It  was  then 
held  that  the  4th  section  applied  only  as  to  procedure, 
and  not  as  to  the  validity  of  the  [*291]  contract,  and  the 
observations  to  the  contrary  in  Carrington  v.  Boots  and 
Reade  v.  Lamb  were  explained,  and  limited  to  the  par- 
ticular purposes  of  those  actions.  In  this  case  the  par- 
ties to  the  contract  in  question  are  co-defendants,  and, 
adopting  the  language  of  the  late  learned  Chief  Justice, 
Sir  William  Stawell,  in  Lorenz  v.  Heflfernan,^®  I  may  ask 
in  what  sense  or  form  does  the  action  charge  the  defen- 
dant on  any  such  contract  ?  For  these  reasons  the  objec- 
tion that  the  defendant's  contract  is  not  in  writing  is 
untenable.  There  may  be  a  valid  contract  for  the  sale  of 
land,  although  by  reason  of  its  not  being  in  writing  no 
action  can  be  brought  upon  it,^^  nor  probably  could  any 
action  be  brought  in  which  the  establishment  of  the  con- 
tract would  be  necessary  to  the  plaintifiTs  case.  This 
view,  I  think,  explains  all  the  instances  given  in  the 
learned  note  to  Birkmyr  v.  Darnell,  such  as  Sykes  v. 
Dixon,^2  Banks  v.  Crossland,*^  Stockdale  v.  Dunlop," 
Ooats  V.  Chaplin,*'^  Coombs  v.  Bristol  and  Exeter  Railway 
Co.,"  and  Felthouse  v.  Bindley,^^  in  all  of  which  Ciises 
proof  of  the  contract  was  necessary  to  the  establishment 
of  the  plaintiff's  or  prosecutor's  case.  There  is  nothing 
unreasonable,  but  quite  the  contrary,  in  saying  that 
where  two  persons  have  entered  into  a  contract  which 
they  are  both  quite  willing  to  perform,  although  as  be- 

»22L.  J.  C.  P.  1. 
JOITI  V.  L.R.  L.  133. 

"[Spo  Britain  v.  Rossiter  (11  Q.  B.  D.  123).  Maddison  y.  Ald.^r- 
Bon  (8  A.  C.  p.  488).— Ed.] 
"  9  A.  ^  E.  093. 
«  L.  R.  10  Q.  B.  97. 
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tween  themselves  they  nuiT  not  be  legally  compellable 
to  perform  it,  it  is  not  competent  to  a  third  party  to  say 
that  because  one  of  the  parties  to  the  contract  cannot 
maintain  an  action  upon  it  against  the  other,  therefore 
it  shall  be  held  void  for  his  benefit.  A  similar  principle 
has  been  applied  in  the  case  of  the  Statute  of  Limita- 
tions, it  having  been  frequently  held  that  the  debt  barred 
bj  the  statute  is  still  a  subsisting  debt,  and  that  an 
executor  commits  no  devastavit  in  paying  it. 

The  question,  therefore,  remains  whether  the  plaintiff 
or  the  defendant  Smith  is  entitled  to  priority.  The  se- 
quence of  events  is  as  follows  : — On  22nd  July,  when  the 
writ  of  ft.  fa.  was  issued,  the  defendant  society  was  the 
registered  proprietor  of  the  land  in  question,  the  execu- 
tion debtor  being  entitled  to  an  equity  of  ['292]  redemp- 
tion under  the  defeasance.  On  the  same  day  a  copy  of  the 
fi.  fa.  was  served  on  the  Registrar  of  Titles,  accompanied 
bv  a  statement  that  the  land  sought  to  be  affected  was 
the  equity  of  redemption  of  the  execution  debtor  in  the 
land.  On  22nd  August- the  defendant  Smith,  without 
notice  of  the  ft.  fa.  or  its  serrice  on  the  registrar,  pur- 
chased from  the  execution  debtor  her  interest  in  the  land. 
On  31  St  August  the  sheriff  sold  to  the  plaintiff  (who  then 
had  notice  that  the  execution  debtor  had  already  sold 
her  interest)  all  the  right,  title  and  interest  of  the  execu- 
tion debtor  in  the  land,  and  on  the  same  day  executed  a 
transfer  to  her  of  such  right,  title  and  interest.  On  the 
Ist  September  the  plaintiff  lodged  a  caveat  claiming  an 
estate  in  fee  simple  in  the  land,  and  forbidding  the  regis- 
tration of  any  other  person  as  proprietor.  On  3rd  Sep- 
tember a  transfer  of  the  land  to  the  defendant  Smith 
was  executed  by  the  defendant  society  and  the  execution 
debtor,  and  lodged  at  the  Office  of  Titles  for  registration. 
Notice  of  this  was  given  by  the  registrar  to  the  plain- 
tiff in  pursuance  of  her  caveat,  and  this  action  was  com- 
menced. The  whole  question,  therefore,  is  whether  the 
service  on  the  registrar  on  the  22nd  July  of  the  ft.  fa.  and 
accompanying  memoranda  bound,  charged,  or  affected 
the  execution  debtor's  interest  in  the  land  by  virtue  of 
Sec.  106  of  the  "  Transfer  of  Land  Statute."  If  so,  the 
defendant  Smith  could,  by  her  purchase  of  22nd  August, 
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acquire  no  right  against  the  purchaser  from  the  sheriff. 
If  not,  then  the  defendant  Smith,  bj  her  purchase  of  22nd 
August,  acquired  priority  over  the  plaintiff  as  purchaser 
from  the  sheriff  on  31st  August    In  Sander  v.  Twigg*^ 
the  fi.  fa.  had  not   been   registered,    either   under  the 
"  Transfer  of  Land  Statute,"  Sec.  106,  or  the  "  Real  Pro* 
perty  Statute,"  Sec.  182,  and  it  was  there  held  by  me, 
and  affirmed  by  the  Full  Court,  that  a  transfer  by  the 
sheriff  to  a  purchaser  at  the  sheriff's  sale  was  inopera- 
tive as  against  a  prior  purchaser  for  value  from  the  execu- 
tion debtor.     In  delivering  judgment,  I  expressed  an 
opinion  that  the  fl.  fa.  might  have  been  registered  under 
Sec.  106,  but  that  was  merely  obiter,  and  an  opinion  to 
the  contrary  effect  was  expressed  by  the  learned  Chief 
Justice  and  my  brother  Holroyd  on  the  hearing  of  the 
appeal.     I  have  in  this  case  more  fully  considered  the 
point  which  now,  for  the  first  time,  arises  for  judicial 
determination,  and  I  feel  very  [*293]  much  pressed  with 
the  difficulty  suggested  by  my  brother  Holroyd  as  to  how 
and  when  the  registrar  is  to  enter  the  copy  fi.  fa.  in  the 
register  book,  as  required  by  Sec.  106,  when  the  estate  or 
interest  of  the  execution  debtor  nowhere  appears  in  that 
book.    I  may  remark  in  passing,  that  the  whole  difficulty 
in  this  case,  as  in  Sander  v.  Twigg,  arises  from  the  mort- 
gagor and  mortgagee  agreeing  together  to  adopt  a  form 
of  security  not  contemplated  in  the  "Transfer  of  Land 
Statute."    If  a  mortgage  as  provided  for  in  Sec.  83  had 
been  given,  the  execution  debtor  could  have  continued 
the  registered  proprietor,  and  a  copy  fi.  fa.  could  clearly 
have  beem  registered  under    Sec.  106.     Here    a   quasi 
equity  of  redemption  not  under  the  "Transfer  of  Land 
Statute  "  has  been  created  in  land  under  the  statute,  and 
however  that  may  be  opposed,  as  I  think  it  is,  to  the 
policy  and  intention  of  the  Legislature,  there  is  nothing 
which  renders  it  illegal,  and  the  mortgagor's  interest 
cannot,  as  I  now  think,  be  affected  by  any  proceeding  by 
the  execution  creditor  under  Sec.  106.    That  being  so, 
the  purchase  by  the  defendant  Smith  from  the  execution 
debtx)r  is  valid,  and  has  priority  over  the  transfer  by 
the  sheriff  to  the  plaintiff. 

« 13  V.  L.  B.  766. 
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Upon  the  question  of  costs  the  right  of  the  plaintiff 
to  redeem  was,  in  the  first  instance,  recognized  more 
than  once  by  the  defendant  society.  Subsequently  the 
society  disputed  her  right,  and  tendered  her  back  the 
money  paid  by  her,  accompanied  by  a  letter  alleging  mis- 
representation on  her  part,  which  has  not  been  attempted 
to  be  proved.  Moreover,  the  plaintiff  may  have  been  mis- 
led by  observations  whicih  fell  from  me  in  Bander  v. 
TwigRj  which  was,  at  the  time  of  the  transactions  in  ques- 
tion, under  appeal.  The  two  defendants  have  joined  in 
their  defence  and  must  stand  or  fall  together  upon  the 
question  of  costs.  Under  the  circumstances,  I  give  judg- 
ment for  the  defendants,  without  costs. 

Judgment  for  defendants  without  costs. 

Soliritor  for  plaintiff  :— R.  H.  Smith. 

Solicitors  for  defendants  :— Davies,  Price  &  WiKhton. 


Victoria,  l«7l.]      .  [2  V.  R.  (M.)  27. 

MATT  V.  PEEL. 

So,  291  f  8.  24: — LeaM — Proviso  for  forfeiture — Eatoppel — Certi- 
ficate  of  title^Xo.  301,  $.  49. 

A  leaiie  issued  under  Sec.  24  of  the  **  Mining  Statute.  1865 " 
(No.  291),  in  the  form  prescrihed  hy  regulations  of  2nd  March,  18t>(^ 
(on  the  part  of  the  lessee)  these  presents  shall  be  voidable  at  the 
prurided  as  follows  :  —  *'  If  there  shall  be  a  breach  of  covenant 
will  of  the  Governor  in  Council  ;  and  in  case  the  Governor  in  Coun- 
cil ihall  decltire  these  presents  void,  the  term  shall  cease  and  the 
declaration  be  conclusive  evidence  of  breach  in  all  Courts. 

Seipblo,  The  introduction  of  such  a  proviso  is  opposed  to  the 
policy  of  the  Act  and  ultra  vires. 

Hot,  held,  thai  the  le«isee  executing  such  a  lenee  was  bound  by 
the  proviso  and  estopped  from  objecting  to  it,  and  that  his  term  was 
♦■ffectually  determined  by  such  declaration  without  notice  to  him 
or  evidence  of  any  breach  of  covenant. 

A  certificate  of  title  under  "The  Transfer  of  Land  Sta- 
tute" (No.  301),  that  the  holder  is  the  proprietor  of  a  leasehold 
Ktate,  etc.,  although  made  paramount  by  Sec.  49,  cannot  defeat  the 
right  of  the  Crown  to  determine  the  lessee's  estate. 

Appeal  from  an  order  of  the  Judge  of  the  Court  of 
Mines  for  the  Castlemaine  District.  The  case  stated  was 
as  follows  : — The  plaintiff  sought  a  declaration  of  his 
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right  to  possession  of  land  which  had  been  demised  to 
Alfred  Meyer  by  mining  lease  under  the  provisions  of  the 
'^  Mining  Statute  18G5,"  on  the  Dth  of  September,  18W), 
in  the  form  prescribed  by  the  regulations  (containing  a 
special  proviso  set  out  at  length  in  the  judgment).  In 
December,  1869,  Meyer,  by  consent,  assigned  his  lease  to 
the  plaintiff,  and  in  March  the  plaintiff  procured  a  certi- 
ficate of  title  to  the  lease  under  the  "  Transfer  of  Land 
Statute."  The  plaintiff  entered  into  possession  and  paid 
rent  until  September,  1870,  wlien  rent  was  refused.  On 
the  16th  of  October  a  declaration  of  forfeiture  was  made 
by  the  Governor,  and  notice  thereof  was  published  in  the 
"  Government  Gazette  "  on  the  21st  day  of  October,  1870, 
as  for  "breach  of  the  labour  covenant.'*  The  plaintiff 
had  received  no  notice  of  any  breach  of  covenant  having 
been  committed.  On  the  23rd  of  October  in  the  plain- 
tiff's absence,  the  Government  mining  surveyor  entered 
on  the  land  and  removed  the  boundary  posts.  On  the 
24th  the  defendant  marked  out  the  ground  and  applied 
for  a  mining  lease.  The  plaintiff  also  applied  for  a  new 
lease  of  the  same  land.  The  plaintiff  and  defendant  after- 
wards agreed  to  take  a  joint  lease  which  the  warden 
recommended,  but  the  [*28]  defendant  obtained  a  lease 
in  his  own  name  on  the  31st  August,  1871.  The  defen- 
dant who  had  remained  in  possession,  excluded  the  plain- 
tiff, who  thereupon  instituted  a  suit  to  establish  his  title 
under  the  old  lease.  Judgment  was  given  in  his  favour, 
with  damages  for  encroachment.  This  was  the  order 
appealed  from. 

Mr.  J.  W.  Stephen  and  Mr.  McFarland  for  the  iipi)el- 
lant  : — The  plaintiff's  only  title  was  under  a  lease  which 
had  been  determined  by  declaration  of  forfeiture.  Tlie 
lessee  expressly  covenants  to  accept  the  lessor's  declara- 
tion as  sufflcient  evidence  of  forfeiture,  and  it  is  there- 
fore unnecessary  to  prove  any  breach  of  covenant  for 
which  the  lease  might  be  determined.  The  Crown  had 
lawfully  resumed  possession  when  Peel  put  in  his  pegs, 
which  is  the  trespass  complained  of.  Matt's  possession 
had  then  been  lawfully  determined.  The  certificate  of 
title  in  no  way  improves  the  plaintiff's  position.  The 
Vertificatt*  is  subject  to  the  conditions  of  the  lease  ;  it 
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does  not  control  or  vary  any  rights  under  the  lease  or 
impose  any  additional  formality  by  putting  an  end  to  the 
lease.  The  term  is  gone,  and  the  certificate  of  title  is 
odIj  to  the  lease,  not  to  any  estate  in  the  land  indepen- 
dently of  the  lease  :  McDowall  v.  Myles,^  Kayanagh  v. 
GDdge,2  Turner  v.  Meymotrt.^ 

Mr.  Holroyd  and  Mr.  Casey  for  the  respondent  : — The 
lease  was  granted  under  a  statutory  power  and  must 
conform  to  it.  It  contains  a  provision  that  it  shall  be 
voidable  at  the  will  of  the  Governor  in  Council,  which  is 
ultra  vires,  and  under  this  provision  a  declaration  of 
forfeiture  has  been  made.  The  declaration  is  bad  on  this 
ground,  and  is  also  bad  because  no  breach  of  covenant 
has  been  proved.  Whatever  may  have  been  the  inten- 
tion of  the  clause,  the  effect  of  tihe  preliminary  words,  "  If 
there  shall  be  a  breach,"  is  to  govern  all  its  provisions, 
and  a  breach  of  some  sort  must  be  proved  before  the 
declaration  can  be  operative  :  Forster  v.  Haggart.* 
Apart  from  the  inoperative  declaration  the  lease  has 
been  in  no  way  determined.  There  has  been  no  '*  recov- 
ery'' of  the  land  within  the  meaning  of  Sec.  42  of  the 
^•Mining  Statute,  18(»5."  The  term  has  never  been  effectu- 
ally determined,  and  is  still  subsisting  and  entitled  the 
plaintiff  to  succeed.  The  certificate  of  title  showed  the 
plaintiff  to  be  proprietor  of  a  leasehold  estate  and  to 
defeat  that  title  the  lease  must  be  shown  to  have  been 
properly  determined.  No  proof  of  determination  has 
l)e<»n  given.  The  lessee  is  not  bound  by  the  substitute 
for  proof  provided  in  the  [*29]  lease  as  the  clause  was 
ultra  vires  ;  he  could  take  the  benefit  of  the  statute  with- 
out subjecting  himself  to  an  illegal  addition  to  the  statu- 
tory requirements  :  Regina  v.  Hughes,*^  Soward  v.  I^eg- 
jratt,'  Alladin  v.  Alladin  and  Try  Again  Company,^  Mul- 
cahy  V.  Walhalla  Company.* 

»6W.  W.  cVa'B.  L.  Hi. 
'6  Man,  A  G.  72«;. 
3  1  Binj:.  158. 
*  15  Q.  B.  155. 
5  L.  R.  I.  P.  C.  81. 
«7C.  &P.  6,  13. 
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Mr.  J.  W.  Stephen  in  reply  : — The  plaintiff  is  estopped 
from  objecting  to  the  conditions  of  the  lease  under  which 
he  claims,  he  cannot  take  the  benefit  without  the  burden. 
If  the  form  of  lease  was  objectionable  he  should  have 
had  it  rectified,  but  having  executed  it  he  is  bound  by 
it. 

Cur.  adv.  vult. 

MR.  JUSTICE  MOLESWORTH  :— 

This  case  comes  before  me  as  an  appeal  from  the 
decision  of  the  learned  Judge  of  the  Court  of  Mines, 
Castlemaine  District,  for  the  plaintiff,  Mr.  Matt,  against 
the  defendant,  Mr.  Peel,  now  appellant  The  "Mining 
Statute,"  No.  291,  Sec.  24,  authorised  the  Governor  in  the 
name  of  Her  Majesty  to  grant  leases  of  Crown  lands  for 
terms  of  years  for  mining  purposes.  The  42nd  section 
authorised  the  Governor  in  Council  to  make  regulations 
not  contrary  to  the  provisions  of  the  Act,  prescribing 
among  other  things  the  form  of  leases,  the  covenants, 
conditions,  reservations  and  exceptions  to  be  inserted 
in  such  leases.  The  Governor  in  Council,  as  in  pursu- 
ance of  this  authority,  made  regulations  on  the  2nd 
March,  1866,  gazetted  March  6,  fixing  amongst  other 
things,  forms  of  leases  containing  various  covenants  and 
provisions,  amongst  others:  "If  there  shall  be  a  breach  of 
the  covenants  and  provisions  herein  contained  on  the 
part  of  the  lessee,  his  executors,  administrators,  or  as- 
signs, then  that  these  presents  shall  be  voidable  at  the 
will  of  the  Governor  in  Council,  and  in  case  the  Grovernor 
in  Council  shall  by  writing  under  his  hand  declare  these 
presents  void,  the  said  term  shall  cease  and  determine 
both  at  law  and  in  equity  ;  and  such  declaration  shall 
be  conclusive  evidence  in  all  Courts  of  law  and  other 
jurisdictions  in  the  colony  of  a  breach  of  the  covenants 
and  conditions  herein  contained,  sufficient  to  sustain  such 
declaration  having  been  committed  ;  and  also  therefrom 
it  shall  be  lawful  for  Her  Majesty,  or  her  agents  and 
officers,  without  any  previous  demand  [*30]  whatsoever,  to 
enter  forthwith  into  and  upon  the  said  land  hereby 
granted,  and  the  same  to  repossess  and  enjoy  as  fully 
and  effectually  as  if  these  presents  had  not  been  made, 
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and  the  said  lessee,  his  executors,  administrators,  and 
assigns,  to  expel  and  remove  without  any  legal  process, 
and  in  case  of  such  entry  and  any  legal  proceedings 
taken  in  respect  thereof  the  defendant  in  such  proceed- 
ings may  plead  leave  and  license  in  bar  thereof ;  and 
these  presents  shall  be  conclusive  evidence  of  such  leave 
and  license  by  the  lessee,  his  executors,  administrators, 
and  assigns,  or  other  the  plaintiff  or  plaintiffs  in  such 
proceedings,  for  such  entry  or  other  matters  complained 
of  in  such  proceedings."  A  private  lessor  might,  I  think, 
introduce  such  provisions  for  the  termination  of  a  lease 
upon  a  declaration  by  himself,  with  the  advice  of  others 
that  a  covenant  had  been  broken.  There  would  be  noth- 
ing repugnant  to  the  estate  conveyed — no  illegal  or  im- 
moral object  in  such  a  provision.  But  the  policy  of  the 
Act,  was,  I  think,  the  encouragement  of  mining  indus- 
try, and  secunng  a  public  revenue,  giving  to  such  persons 
as  the  Governor  for  the  time  being  might  approve  secure 
tenures  of  mines  for  such  term  short  of  the  limit  as  he 
might  think  fit,  subject  to  such  payments  and  the  per- 
formance of  such  covenants  as  he  with  his  council  for 
the  time  being  might  think  necessary  for  the  purposes 
in  question.  But  it  was  not,  I  think,  consistent  with  the 
policy  of  the  Act  to  reduce  such  tenancies  to  tenancies  at 
will,  or  to  invest  a  body  not  possessed  of  powers  for 
judicial  investigation  of  facts  with  the  conclusive  deter- 
mination of  facts  which  should  constitute  a  forfeiture, 
and  if  any  legal  proceedings  could  be  taken  before  me 
to  prevent  the  imposition  of  such  a  form  of  lease  as  a 
condition  of  getting  any,  I  should  be  inclined  to  say  that 
the  imposition  was  ultra  vires  ;  but  as  the  granting  of 
any  lease  is  perfectly  discretionary  it  would  not  be  easy 
to  devise  such  legal  proceedings. 

The  plaintiff  below,  respondent,  if^  assignee  of  Mr. 
Meyer,  who  accepted  such  a  lease,  2nd  September,  18G9, 
for  1.5  years.  In  October,  1870,  His  Excellency  was 
advised  to  declare  the  lease  forfeited  for  breach  of  the 
labour  covenant,  and  accordingly,  by  writing  under  his 
hand  as  Governor  in  Council,  so  declared.  The  forfeiture 
was  gazetted  21st  October.  On  the  2»'lrd  of  October  the 
Government  mining  surveyor    removed    the    plaintiff's 
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posts.  On  the  24th  October  the  defendant  marked  out 
the  land,  preliminary  to  application  for  a  mining  lease, 
and  entered  into  possession  of  it,  and  he  has  since  so 
remained.  The  plaintiff,  before  this  forfeiture,  had  ap- 
plied for  a  new  lease  of  an  increased  area,  and  proceed- 
ings wei-e  had  before  a  warden,  betweeoi  the  [^Sl]  plain- 
tiff and  defendant  contending  for  their  respective  appli- 
cations, and  a  compromise  was  made  between  them, 
providing,  amongst  other  things,  that  a  joint  lease  should 
be  granted  to  them,  which  the  warden  recommended  that 
the  Government  should  do  ;  but  for  some  reason  the 
Government  preferred  the  defendant. 

The  plaintiff  commenced  the  present  action  by  a 
pilaint  seeking  to  be  put  into  possession  of  the  land  under 
the  lease  of  9th  September,  1869.  Pending  the  suit  the 
defendant  got  his  lease.  The  learned  Judge  made  an 
order  in  favour  of  the  plaintiff  with  costs.  Although,  as 
I  have  said,  I  should  hold  the  fixing  of  the  form  of  the 
lease  as  ultra  vires,  I  cannot  see  my  way  to  deciding  that 
the  plaintiff  can  insist  that  the  lease  is  effectual  so  as  to 
pass  an  estate  to  the  lessee,  and  ineffectual  as  to  provid- 
ing for  its  termination  :  that  he  took  a  lease  which  the 
Government  might  give  or  withhold,  which  he  had  no 
right  to  insist  upon,  and  then  reject  the  terms  it  imposed. 
I  have  not  been  referred  to,  or  been  able  to  find,  any 
authority  for  such  a  claim.  I  think  the  plaintiff  is 
estopped  from  making  it,  that  the  declaration  of  the 
Governor  in  Council  conclusively  as  against  him  deter- 
mined the  lease  as  to  estate  and  his  rights  and  liabilities. 

As  I  understand  the  case,  the  Government  took  pos- 
session without  legal  process,  as  by  the  provisions  of  the 
lease  it  ought,  and  the  defendant  entered  upon  the 
possession  of  the  Government  (I  should  say  unwarrant- 
ably), not  on  the  possession  of  the  plaintiff.  The  plain- 
tiff also  relied  upon  his  having  obtained  a  certificate  of 
title  from  the  Office  of  Titles,  25th  March,  1870,  that  he 
was  "The  proprietor  of  the  leasehold  estate  for  fifteen 
years  from  the  9th  day  of  September,  1869,"  etc.,  but 
such  certificate  I  tliink  cannot  defeat  the  right  of  the 
Oown  to  determine  the  estate.    Under  No.  301,  Sec.  49, 


MATT  V.  PEEL,  203 


the  land  in  a  certificate  is  "  subject  to  tlie  reservations, 
exceptions,  conditions,  and  powers,  if  any,  contained  in 
the  grant  thereof."  See  also  Sec.  29.  Tliis  is  not  a  lease 
made  under  the  provisions  of  the  Act,  Sec.  75,  and  fol- 
lowing, and  Sec.  80  is  beside  the  question.  So  far  as  the 
case  sent  to  me  discloses,  the  merits  are  with  the  plain- 
tiff, so  I  shall  give  no  costs  against  him.  Reverse  the 
decision,  dismiss  the  plaint  without  costs,  let  the  parties 
abide  their  own  costs  of  the  appeal,  return  the  deposits. 
Solicitors  :— Wybuni — Cleverdon. 


Victoria,  1872.]  [3  V.  R  (E.)  61,  also  3  A.  J.  R.  13. 

HODGSON  v.  HUNTER. 

"  Tramjer  of  Land  Statute  "  (No,  301),  s.  24 — Jurisdiction  of 
Supreme  Court — Volunteer — Imperfect  gift — Possessory  title 
— Adverse  possession — Statute  of  Limitations — Parties — Mul- 
tifariousness. 

The  earlier  part  of  Sec.  24  of  the  **  Transfer  of  Land  Ht.it ate  * 
(No.  301),  creates  no  new  jurisdiction  in  equity  ;  but  the  latter  part 
of  that  section  creates  a  new  jurisdiction  in  the  Supreme  Court  or 
a  Judge  to  stay  the  bringing  of  land  under  the  Act. 

The  principle  that  the  Court  will  not  assist  a  volunteer  claiming 
onder  an  imperfect  ^ift  applies  only  as  between  tlie  volunteer  and 
his  donor,  and  affords  no  defence  to  a  suit  by  the  volunteer  against 
a  stranger. 

A  volunteer  with  no  conveyance  of  the  legal  estate  entering 
opon  land  under  a  gift  and  remaining  fifteen  years  in  possession, 
acquires  an  adverse  title  against  the  donor,  and  no  stranger  :ran 
resist  its  assertion  becau>3e  originating  in  a  gift. 

It  is  no  answer  to  a  suit  by  a  person  who  has  t)een  for  more 
tban  fifteen  years  in  possession  of  land,  for  a  conveyance  of  the 
legal  estate,  that  he  has  a  complete  legal  title  by  adverse  possession 
and  therefore  wants  no  assistance  of  the  Court. 

A  stranger  cannot  take  advantage  of  the  fact  that  the  plaintiff's 
rights  are  barred  by  the  Statute  of  Limitations  as  against  a  ft»- 
defendant. 

On  hill  alleging  an  equitable  title  in  the  plaintiffs  to  certain 
lands,  on  an  application  by  the  defendant  to  bring  part  thereof  under 
the  **  Transfer  of  Land  Statute,"  and  that  the  plaintiffs  had  lodged 
cftTeats  against  the  application,  alleging  nothing  as  to  the  defen- 
dant's title,  but  praying  that  he  might  set  it  out,  and  that  he  might 
be  restrained  from  bringing  the  land  under  the  Act. 

Held,  on  demurrer,  that  no  equitable  rights  arose  from  the  ap^ili 
cation  to  bring  the  land  under  the  Act  ;  and  that  the  persons  in 
whom  the  legal  estate  appeared  to  be  outstanding  were  neceMHnrj 
ptrties. 
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The  bill  was  then  amended  by  adding  the  persons  in  whom  the 
outstanding  legal  estate  was  vested,  as  parties,  and  praying  a  con- 
veyance from  them  ;  alleging  that  by  reason  of  the  defendant** 
application  to  bring  the  land  under  the  Act  they  refused  to  eonvisy 
unless  under  tlie  direction  of  the  Court.  The  Registrar  of  Titles 
was  also  made  a  party,  and  discovery  of  the  applicant's  title  was 
sought  from  him,  and  an  injunction  prayed  against  him  and  the 
applicant.    On  demurrer  by  the   applicant   (the   original  defendant). 

Held,  that  the  plaintiff*s  right  to  the  conveyance  sought  from 
the  holders  of  tiie  legal  estate  was  sufficient  to  sustain  the  suit  as 
against  them  and  the  demurring  defendant,  although  they  might 
not  be  entitled  to  the  relief  sought  by  injunction  ;  and  that  the  bill 
was  not  multifarious  as  to  the  demurring  defendant. 

[♦62]  Demurrer. 

The  bill  alleged  that  in  December,  1840,  John  Hodg- 
son and  William  Mackenzie  were  seized  in  fee  of  lands  at 
Jika-Jika  ;  that  in  the  same  year  they  »old  to  J.  W. 
Thurlow  the  whole  of  these  lands,  receiving  the  purchase 
money  and  giving  a  memorandum  of  the  sale  ;  that  the 
lands  w^ere  subdivided  into  lots  for  sale,  and  many  of 
them  sold  by  auction  ;  that  on  the  5th  July,  1842,  Thur- 
low sold  his  right,  title  and  interest  in  the  unsold  lots  to 
Joseph  Hodgson,  and  signed  a  memorandum  of  the  sale 
acknowledging  receipt  of  the  purchase  money  ;  that  on 
the  22nd  July,  1843,  Joseph  Hodgson  executed  a  declara- 
tion of  trust  as  to  these  unsold  lands  in  favour  of  bis 
sister  Frances  Hodgson,  one  of  the  plaintiffs  ;  that  on 
the  24th  December,  1870,  Thurlow  executed  a  conveyance 
of  all  his  estate  and  interest  therein  to  Prances  Hodg- 
son. The  bill  then  set  out  certain  mortgages  to  Young 
and  Trollope  by  Frances  Hodgson,  and  a  conveyance  by 
her  subject  to  such  mortgages  to  herself  and  the  co- 
plaintiffs  Rolls  and  Bennet,  and  alleged  that  on  the  23rd 
December,  1871,  the  assistant  Registrar  of  Titles  gave 
notice,  by  advertisement  in  the  Argus  newspaper,  of  an 
application  by  the  defendant  to  bring  land  (described) 
under  the  provisions  of  the  "  Transfer  of  Land  Statute ;" 
that  the  lands  comprised  in  the  notice  formed  part  of 
the  unsold  lands  comprised  in  tlie  declaration  of  trust 
and  conveyance  by  Thurlow  ;  that  the  plaintiff,  Frances 
Hodgson,  lodged  a  caveat  in  the  proper  oflSce  against 
the  application  ;  and  that  she  and  the  other  plaintiffs 
also  lodj^ed  a  joint  caveat.  The  allegation  as  to  posses- 
sion was  as  follows  : — "  The  plaintiff  Frances  Hodgson 
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entered  into  possession  of  the  whole  of  the  lands  included 
in  the  said  declaration  of  trust,  and  has  sold  portions 
thereof  .and  given  possession  to  the  purchasers,  and  since 
the  22nd  day  of  July,  1843,  the  plaintiff  has  been  in  pos- 
session of  the  land  comprised  in  the  said  application  of 
the  defendant."  The  bill  submitted  that  the  plaintiff 
had  a  title  to  an  estate  in  fee  in  the  land  comprised  in 
the  applicatioa  as  against  the  defendant,  and  required 
the  defendant  to  set  forth  the  particulars  of  the  title 
claimed  by  him,  and  prayed  that  it  might  be  declared 
that  the  plaintiffs  were  entitled  to  such  estate  as  against 
the  defendant,  and  that  he  might  be  restrained  from 
further  proceeding  with  his  application. 

The  defendant  demurred  on  the  following  grounds  : — 
(1)  Want  of  jurisdiction.  (2)  Want  of  equity.  (3)  Uncer- 
tainty. (4)  That  John  Hodgson  and  William  Mackenzie 
and  Young  and  Trollope  were  necessary  parties.  [•631. 

Mr.  J.  W.   Steplhen  and  Mr.  a'Beckett  for  the  de- 
murrer:— ^The  bill  shows  no  equity  against  the  defen- 
dants ;  no  priority  of  title  is  alleged  as  between  him  and 
any  of  the  plaintiffs,  and  no  trust  appears  except  a  trust 
in  Hodgson  and  Mackenzie,  holding  the  legal  estate  for 
the  plaintiff  Frances  Hodgson.    They  are  not  made  par- 
ties, and  would  be  necessary  parties  if  the  bill  is  to  be 
regarded  as  seeking  to  complete  a  title  acquired  through 
them  :    Talbot  v.  Hope  Scott.^     Consistently  with  the 
bUl,  the  defendant  may  be  a  purchaser  from  them  for 
value  without  notice.    There  is  no  certain  allegation  as 
to  possession  of  the  land,  and  no  equity  can  be  raised 
which  depends  upon  possession.    The  plaintiff  can  have 
no  right  to  relief  under  the  "  Transfer  of  Land  Statute." 
Sees.  23  and  24  are  the  only  sections  bearing  upon  the 
point,  and  the  order  thereby  contemplated  is  an  order  in 
a  suit  instituted  in  accordance  with  existing  law,  as  by 
cestui  qui  trust  to  restrain  the  improper  action  of  his 
trustee,  or  seeking  relief  against  fraud  ;  no  new  ground 
for  equitable  interference  is  introduced.     The  Court  of 
competent  jurisdiction  mentioned  in  Sec.  24  is  a  Court 
already  competent,  not  made  competent  by  the  section. 

»4  K.  &  J.*  at  p.  112. 
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The  bill  does  not  allege  that  the  caveats  are  entered  in 
the  form  required  by  the  Act,  as  they  are  not  stated  to 
particularise  the  estate  or  interest  claimed,  as  provided 
by  Sec.  22.  All  the  mortgagees  should  be  parties  to  the 
bill.  Trollope  and  Young  appear  to  have  an  interest  as 
mortgagees,  but  are  not  before  the  Court. 

Mr.  Holroyd  and  Mr.  Lawes  for  the  bill  : — The  bill 
shows  a  right  to  the  land  claimed,  and  irreparable  injury 
will  follow  if  it  be  brought  under  the  Act,  as  the  right 
will  then  be  barred.  The  course  prescribed  by  Sec.  24  is 
intended  to  apply  to  every  case  in  which  the  caveator 
contests  the  applicant's  title,  and  is  not  confined  to  cases 
in  which  any  fiduciary  or  other  relation  cognisable  in 
equity  exists  between  them  :  In  re  Power.^  There  is  no 
remedy  at  law  where,  as  in  this  case,  the  caveator  is  in 
possession.  The  defendant's  claim  to  the  land  is  suffi- 
cient privity  of  estate  between  him  and  the  plaintiff  to 
sustain  the  suit.  Hodgson  and  Mackenzie  are  not  neces- 
sary parties.  We  want  no  relief  from  them.  The  plain- 
tiff's rights  against  the  defendant  do  not  depend  upon 
acquiring  the  legal  estate,  and  they  are  willing  to  leave 
it  outstanding.  The  right  to  an  injunction  is  sufficiently 
shown  :    Smith  v.  Scottish  and  Cornish  Company.^ 

Mr.  J.  W.  Stephen  in  reply. 

Cur.  adv.  vult. 
[♦64] 

MR.  JUSTICE  MOLESWORTH  :— 

This  case  comes  before  me  upon  demurrer  to  the 
plaintiff's  bill.  The  bill  states  that  Messrs.  John  Hodg- 
son and  Mackenzie  were  seized  of  the  land  in  question  in 
1840,  and  sold  to  Mr.  Thurlow  by  agreement  in  writing 
for  a  price  paid.  It  then  traces  the  equitable  title  from 
Thurlow  to  the  plaintiff  Miss  Hodgson  ;  states  mort- 
gages by  her,  one  to  Mr.  Young,  another  to  Mr.  Trollope, 
then  a  conveyance  by  her,  subject  to  those  mortgages,  to 
herself  and  the  co-plaintiffs  Messrs.  Rolls  and  Bennett 
conjointh%    The  bill  alleges  as  to  the  defendant  Mr.  Hun- 

»6W.  W.  (tA'B.  L.  81. 
»2  W.  W.  Aa'B.  L.  121. 
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ter  that  the  assistant  Registrar  of  Titles  gave  a  news- 
paper notice  that  Hunter  applied  to  bring  the  land  in 
question  under  the  provisions  of  the  "  Transfer  of  Land 
Statute  ; "  that  the  plaintiff  Miss  Hodgson  lodged  one 
caveat  against  that  application,  and  all  the  plaintiffs 
another.  It  insists  that  the  defendant  should  set  forth 
his  title,  and  prays  for  a  declaration  of  plaintifiTs  title 
against  the  defendant  to  an  estate  in  fee  simple,  and  that 
the  defendant  be  restrained  from  his  application  to  regis- 
ter. The  bill  states  that  the  plaintiff  Miss  Hodgson,  has 
been  in  possession  since  1843 — not  distinctly  ever  since 
1843.  It  does  not  negative  the  defendant  being  in  pos- 
session now.  It  gives  him  no  colour  of  title,  it  does  not 
in  sti'ictness  show  that  he  ever  claimed  any.  It  shows  no 
relation  or  obligation  whatsoever  between  him  and  the 
plaintiff. 

It  is  sought  to  sustain  this  bill  upon  an  equity  created 
by  the  "Transfer  of  Land  Statute"  (No.  301),  Sec.  24, 
which  says  : — "  That  after  the  expiration  of  one  month  a 
caveat  shall  be  deemed  to  have  lapsed  unless  the  person 
by  whom  the  same  was  lodged  shall  within  that  time 
have  taken  proceedings  in  a  Court  of  competent  juris- 
diction to  establish  his  title  to  the  estate  specified  in 
the  caveat,  and  shall  have  given  written  notice  thereof 
to  the  registrar,  or  shall  have  obtained  and  served  on  him 
an  injunction  or  order  of  the  Supreme  Court  or  a  Judge 
restraining  him  from  bringing  the  land  under  the  Act." 
I  do  not  think  that  the  part  as  to  the  proceeding  in  a 
i^'otirt  of  competent  jurisdiction  could  be  taken  to  create 
a  new  jurisdiction  of  Courts  of  Equity,  to  protect  persons 
having  legal  or  equitable  titles  against  the  inconveni- 
ences resulting  from  an  improper  registration  of  title. 
It  directs  such  proceeding  as  would  be  right  before, 
according  to  the  interest  of  the  caveator  being  legal  or 
tHjuitable,  and  makes  notice  of  that  proceeding  upon  the 
registrar  a  stop  to  him. 

[•65]  It  is  argued  for  the  plaintiff,  that  being  in  pos- 
session, and  the  defendant  not  being  in  possession, 
they  could  not  proceed  by  ejectment.  I  do  not 
think  tliat  distinctly  appears.    The  plaintiff  shows  a  legal  • 
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estate  as  in  trust  for  them  in  Hodgson  and  Mackenzie. 
They  say  nothing  as  to  these  trustees  being  willing  or 
unwilling  to  assist  them  as  to  the  legal  estate.  Assuming 
that  plaintiffs  were  in  possession,  the  defendant  not,  and 
there  being  no  special  equitable  case  against  the  defen- 
dant, the  difficulty  of  there  being  no  possible  proceeding 
mi»?ht  arise.    I  rather  think  that  a  special  jurisdiction  is 
created  under  "  shall  have  obtained  and  served,"  etc., 
which  would  embrace  not  only  that  difficulty,  but  cases 
in  which  the  caveator  could  not  with  the  necessary  rapi- 
dity launch  a  well-arranged  proceeding  in  a  competent 
Court.    The  provision  is  for  a  kind  of  injunction  on  the 
registrar  himself,   or  something  besides   a'  proceeding 
mere  notice  of  which  on  him  would  effect  the  object  of 
stopping  him.     The  Full  Court  in  re  Power  *  decided 
that  a  Judge  could  not  exercise  such  powers  by  summons 
in   Chambers  from   the  distinction   shown   in   the  Act 
between  a  Judge  so  acting  and  otherwise;  and  apparently 
intimated  an  opinion  leaving  the  latter  part  of  the  section 
as  practically  inoperative.    T  rather  think  otherwise.  I 
think  the  Court  or  Judge  might  stay  registration,  bring- 
ing the  parties  before  them,  and,  upon  hearing  them, 
put  doubtful  questions  into  a  course  of  legal  determina- 
tion within  limited  time,  so  as  to  uphold  the  policy  of 
the  Act,  shown  in  its  preamble,  to  bring  all  titles  into 
a  state  of  simplicity.     It  would  be,  I  apprehend,  com- 
petent for  the  Judges,  under  Sec.  152,  to  direct  the  details 
of  such  procedure.    The  present  bill  has  no  pretence  of 
being  under  the  latter  part  as  it  is  not  against  the  regis- 
trar at  all.    It  does  not  state  the  estates  claimed  by  the 
caveat.  It  is  altogether  defective,  as  under  any  old  equity 
jurisdictian,  in  want  of  equity  and  distinctness  of  object; 
and  would  be  objectionaiMe,  I  think,  for  want  of  par- 
ties, as  seeking  to  involve  the  defendant  in  a  suit  the 
determination  of  which  in  his  favour,  would  leave  him 
exposed  to   litigation   with  John   Hodgson,  Mackenzie, 
Young  and  Trollope. 

Demurrer  allowed  with    costs  ;     liberty    to    amend 
within  a  month. 

*6  W.  W.  Aa'B.  L.  81. 
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The  bill  was  amended  by  alleging  that  the  legal  estate 
in  the  land  was  outstanding  in  persons  deriving  title 
from  Hodgson  and  Mackenzie  who  [*66]  were  made 
defendants  ;  that  the  plaintiff  Frances  Hodgson  had 
been  in  possession  ever  since  the  execution  of  the  declara- 
tion of  trust  ;  and  that  the  defendant  Hunter  had  never 
been  in  possession.  Young  and  Trollope,  mortgagees,  were 
made  defendants  as  such,  and  William  Henry  Archer, 
Registrar  of  Titles,  was  added  as  a  defendant  The 
amended  bill  prayed  that  the  defendants,  having  the 
legal  estate  might  be  directed  to  convey  to  the  plaintiffs, 
that  the  Registrar  of  Titles  might  set  out  the  title  under 
which  Hunter  claimed,  and  that  he  and  Hunter  might  be 
restrained  from  bringing  the  land  imder  the  Act.  It 
contained  an  allegation  that  Hunter  falsely  alleged  that 
he  had  bought  from  Hodgson  and  Mackenzie,  and  that 
the  defendants  in  whom  the  legal  estate  was  outstand- 
ing, "have,  in  consequence  of  the  said  application,  de- 
clined to  convey  the  legal  estate  without  the  sanction  of 
the  Court" 

The  defendant  Hunter  demurred  to  the  amended  bill 
on  the  following  grounds  : — (1)  Want  of  equity.  (2)  No 
title  to  the  land  shown  by  the  plaintiff.  (3)  That  if  the 
land  were  brought  under  the  Act  it  would  be  still  sub- 
ject to  any  rights  subsisting  under  adverse  possession. 
(4)  Want  of  jurisdiction  to  restrain  the  Registrar  of 
Titles ;  and  (5)  Multifariousness. 

The  Attorney-General  (Mr.  J.  W.  Stephen)  and  Mr. 
a'Beckett  for  the  demurrer  : — No  new  equity  is  intro- 
duced against  the  defendant  Hunter  by  the  amendment. 
He  is  not  a  necessary  party  to  the  relief  sought  against 
the  holders  of  the  legal  estate,  as  the  plaintiff  Miss  Hodg- 
son is  a  volunteer  under  an  imperfect  gift  which  equity 
will  not  complete.  Moreover  the  plaintiff's  claim  to  the 
legal  estate  is  barred  by  the  Statute  of  Limitations.  No 
jnriBdiction  is  shown  to  restrain  bringing  this  land  under 
the  Act,  which  is  the  real  object  of  the  suit. 

Mr.  Holroyd  and  Mr.  Lawes  for  the  bill  :— The  gift  by 
•Joseph  Hodgson  was  completed  so  far  as  he  was  con- 

H.TOB.CAfl.— 14  i 
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cerned,  and  transferred  the  equitable  fee  to  Prances 
Hodgson  entitling  her  to  the  conveyance  sought  by  the 
bill.  Her  possession  would  prevent  the  application  of 
the  Statute  of  Limitations,  and  the  statute  can  in  no  way 
be  taken  advantage  of  by  the  defendant  Hunter.  The  bill 
alleges  that  his  claim  prevents  the  plaintiff  from  getting 
a  conveyance,  and  this  gives  an  equity  apart  from  the 
right  to  restrain  the  application  to  bring  the  land  under 
the  Act  There  [*67]  is  only  a  right  to  the  discovery  of 
the  title  claimed  by  Hunter  independent  of  the  right  to 
relief.  One  defendant  cannot  object  that  the  bill  is 
multifarious  as  to  another,  and  the  bill  is  not  multifari- 
ous as  to  Hunter. 

The  Attorney-Greneral  in  reply. 

Cur.  adv.  vult 

MR.  JUSTICE  MOLESWORTH  :— 

This  case  comes  before  me  on  demurrer  of  the  defen- 
dant Mr.  Hunter,  to  the  bill  of  the  plaintiffs,  Mies  Hodfj- 
son  and  others.  I  already  gave  judgment  on  a  demurrer 
of  the  same  defendant  to  a  bill  of  the  plaintiff  allowing  it, 
with  liberty  to  amend,  and  am  now  dealing  with  the 
amended  bill. 

It  states  that  Messrs.  John  Hodgson  and  Mackenzie 
"in  the  year  1840,  mortgaged  sections  54,  55,  67,  Jika-Jika; 
afterwards  sold  to  Mr.  Thurlow  by  memorandum  in  writ- 
ing ;  afterwards  paid  the  mortgage  and  obtained  a 
reconveyance  of  the  legal  estate  as  tenants  in  common 
in  fee  simple  ;  that  Thurlow  sold  portions  of  the  land 
in  allotments,  and  procured  conveyances  from  John 
Hodgson  and  Mackenzie  to  the  respective  purchasers ; 
that  Thurlow  on  5th  July,  1842,  sold  all  his  right,  title 
and  interest  in  all  the  land  then  remaining  unsold  to 
Mr.  Joseph  Hodgson,  and  executed  a  written  memoran- 
dum in  the  words,  "  I  have  this  day  sold  to  Joseph  Hodg- 
son all  my  right,  title  and  interest  in  and  to  all  the 
unsold  portions  of  sections  54,  55,  57,  etc.,  for  the  sum  of 
£250,  which  I  acknowledge  to  have  received  from  the 
said  Joseph  Hodgson,  and  which  I  undertake  to  convey 
to  hira  or  whom  he  may  appoint."  That  thereupon  Joseph 
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Hodgson  entered  into  possession.    The  bill  further  states 
tiiat  Joseph  Hodgson,  22nd  July,  1843,  executed  a  de- 
claration of  trust  in  favour  of  his  sister,  the  plaintiff.  Miss 
Hodgson,  by  an  instrument    written    under    the    last- 
mentioned  memorandum,  in  the  words,  '^  In  consideration 
of  the  love  and  affection  which  I  bear  my  sister  Frances 
Hod((son  I  do  hereby  give,  assign,  transfer  and  set  over 
all  my  right,  title    and  interest  in  and  to  all  the  said 
portions  of  land  referred  to  in  the  above  memorandum 
signed  by  J.  W.  Thurlow,  and  dated  5th  July,  1842,  and 
I  direct  him  to  convey  the  same  to  my  said  sister."    That 
Thurlow,  24th  December,  1870,  executed  a  conveyance  of 
all  his  estate  [*68]  and  interest  in  the  said  sections  to 
Miss  Hodgson.    The  bill  then  states  several  conveyances 
by  her  to  the  co-plaintiffs,  and  mortgages  to  certain 
defendants.     Then,  that  on  23rd  December,  1871,  the 
Assistant  Registrar  of  Titles  gave  notice  by  advertise- 
ment according  to  the  fact,  that  an  application  had  been 
made  by  the  defendant  Hunter  to  bring  described  land, 
portion  of  Sec.  67,    etc.,   under    the   provisions   of   the 
*  Transfer  of  Land  Statute  ; "  that  the  described  lands 
form  part  of  the  land  mentioned  in  preceding  paragraph^ 
that  is  of  the  land  affected  by  the  memorandum  to  and 
from  Joseph  Hodgson.    The  bill  further  states  that  the 
plaintiff  Miss  Hodgson  entered  into  possession  of  Jhe 
land  mentioned  in  the  declaration  of  trust,  sold  portions 
thereof,  and  that  ever  since  the  22nd  July,  1843,  she  had 
been  in  possession  of  the  land  comprised  in  the  said 
defendant's  application,  and  that  the  plaintiffs  are  now 
in  possession.     That  the  defendant  falsely  alleges  that 
he  purchased  the  land  comprised  in  the  said  application 
from  John  Hodgson  and  Mackenzie.    That  he  has  never 
been  in  possession  of  any  part  of  the  said  land.     The 
bill  further  states  that  John  Hodgson  died  intestate,  leav- 
ing the  defendant  Mr.  Robert  Buckley  Hodgson  his  son 
and  heir,  and  so  having  the  legal  estate  in  the  moiety  of 
the  land ;  and  that  Mackenzie  is  dead,  and  the  legal  estate 
in  the  other  moeity  of  it  has,  by  mesne  assignments,  be- 
come vested  in  the  defendants  Robert  B.  Hodgson,  Duffett 
and  Rucker.   That  these  defendants  Robert  B.  Hodgson, 
Duffett  and  Rucker  have  in  consequence  of  the  Jipplica- 
tion  of  the  defendant  Hunter  declined  to  convey  the  legal 
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estate  in  the  land  comprised  in  the  application  to  the 
plaintiffs^  and  still  decline  to  do  so  without  the  sanction 
of  this  Court.  The  bill  prays  amongst  other  things  a 
declaration  that,  subject  to  mortgages  admitted  to  cer- 
tain defendants,  the  plaintiffs  ai*e  entitled  to  have  the 
land  comprised  in  the  application  of  defendant  Hunter 
conveyed  to  them  in  fee  simple,  and  a  decree  that  the 
defendants  Bobert  B.  Hodgson,  Duffett  and  Rucker,  shall 
convey  the  same  accordingly. 

The  plaintiff's  bill,  I  think,  shows  facts  which,  if  true, 
entitle  him  to  this  relief  against  these  four  defendants, 
and  is  not  multifarious  as  to  them. 

It  has  been  argued  for  the  defendant  Hunter  that  the 
plaintiff  Miss  Hodgson's  title  from  her  brother  is  as  a 
volunteer  and  that  the  Court  will  not  assist  volunteers. 
That  is,  I  apprehend,  true  only  as  to  volunteers  seeking 
to  establish  title  against  their  donors  or  those  claiming 
under  them.  Further,  I  think  that  the  memorandum  of 
22nd  July,  ['eO]  1843,  operated  as  a  direction  to  Thur- 
low  to  convey  to  the  plaintiff,  which  has  been  carried  out, 
BO  that  the  gift  is  a  matter  executed.  Further,  that  a 
donee  entering  under  a  gift,  and  remaining  fifteen  years 
in  possession,  would  acquire  an  adverse  title  against  the 
donor,  and  that  no  stranger  could  resist  its  assertion 
because  originating  in  a  gift 

It  has  been  argued  also  for  the  same  defendant  that 
the  plaintiffs  show  a  complete  legal  title  by  adverse 
possession,  and  therefore  want  no  assistance  ;  but  for 
many  reasons  it  may  be  important  for  them  to  have  a 
legal  conveyance.  It  has  been  further  argued  that  the 
plaintiff's  right  of  suit  against  the  defendants  Robert  B. 
Hodgson,  Duffet  and  Ruckner,  is  barred  by  the  Statute 
of  Limitations.  I  think  that  these  defendants  allowing 
the  plaintiff  to  remain  in  possession  throughout  would 
prevent  them  claiming  anything  adverse  to  her,  or  resist- 
ing this  suit,  and  that  defendant  Hunter  would  have  no 
right  to  such  objection.  The  same  defendant  has  insisted 
that  tli<*  title  to  Duffett  and  Rucker  is  not  sufficiently 
traced  or  described  by  mesne  assignments.  No  author!  ly 
has  been  referred  to  for  thai,  objection  ;   \x  would  apply 
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only  to  part  of  the  relief,  and  nasi  not  been  presented  n» 
a  special  ground  of  demuri-i^r. 

The  bill  also  prays  otiier  relief,  as  reKtniiuii^  th-' 
defendant  Hunter  and  the  defendant  Mr.  ArchtT.  the 
Begistrar  of  Tit!i»s,  froi'i  brin^iu!?  ih^  land  nnder  tlie 
"Transfer  of  I^ad  Shitut**/'  ft  i^^  not  necessciry  for  me 
now  to  give  any  opiniim  as  to  the  right  t»  the  relief.  Seek- 
ing it  does  not,  I  think,  make  the  bill  multifarious  any 
more  than  improperly  prayin;;  any  other  injunction  or  a 
receiver  would.  No  objection  for  multifariousness  is 
taken  on  this  ground,  or  for  making  the  registrar  a 
defendant.  The  bill  may  be  multifarious  as  to  him 
objecting,  but  not  as  to  the  defendant  Hunter  :  Attorney- 
General  V.  Cradock.' 

Demurrer  overruled  with  costs  ;  defendant  Hunter 
to  answer  within  a  month. 

Solicitors  : — Klingender  &  Cbaraley — Windsor. 


Sqpreme  Court,  Victoria,  1875.]         [1  V.  L.  R  (L.)  150. 

STAUNTON  v.  BROWN. 

^Vo.  301 1  8.  49 — Eject iiwnt  Inj  retjhU'red  proprietor — Adverse  posses- 
xion — Onus  of  proitf. 

In  ejectment  by  a  registered  proprietor,  the  defendant  set  up  a 
title  by  possession  for  fifteen  years.  He  proved  an  inclosure  by  hiiu 
more  than  fifteen  years  before  action  brought,  of  part  of  the  land 
Booght  to  tie  recovered,  and  subsequent  use  of  part  of  the  land  so 
enclosed.  The  fence,  however,  was  only  of  temporary  nature,  and 
was  removed  or  destroyed  shortly  after  its  erection. 

Held,  per  Fellows,  J.,  that  the  words  "  adverse  possession  "  in 
"The  Transfer  of  Land  Stotute  "  (No.  301),  Sec.  49,  mean  posses- 
sion  in  fact  as  ostensible  owner  (as  distinguished  from  clandestine 
trespass);  and  have  not  the  technical  meaning  put  upon  them  in  the 
old  cases  ;  that  a  person  who  has  so  remained  in  possession  for 
fifteen  years,  not  bftinn  the  rt-.il  owner,  acquires  an  j»lw<>lute  tit]«\ 
ipso  facto  ;  that  it  is  for  a  jury  to  determine  whether  the  use 
relied  upon  of  the  land  was  more  trespass,  or  was  an  assertion  of 
a  right ;  that  it  lies  upon  the  party  w^ho  sets  up  a  claim  under  the 
Statute  of  Limitations  to  prove  it ;  and  that  the  defendant  in  eject- 
nient  by  the  registered  owner,  having  started  the  statute  nguiusit 
the  plaintiff  by  showing  that  the  plaintiff  has  been  out  of.  and  *he 
defendant  or  others  in,  iK)Km'ssion  for  fifteon  years,  it  then  lies  upon 
the  plaintiff  to  show  that  his  title  accrued  within  fifteen  years,  either 

»8Rim.  460. 
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to  himself  or  to  some  person  through  whom  he  claims  ;  also,  that 
acts  of  owuership  ui>on  a  part  of  the  land  may  be  evidence  of  oo^i- 
session  of  the  whole. 

Per  Stephen,  J.,  that  mere  acts  of  possession  or  occupation  do 
not  constitute  '*  adverse  possession,"  so  as  to  invalidate  a  certitiv;rit*? 
of  title  ;  that  the  defendant  must  show  that  such  acts  were  ad^ei-se 
ns  under  the  old  law  ;  and,  that  possession  of  part  is  not  poss.^ 
sion  of  the  rost  of  the  property,  unless  it  forms  one  whole,  in  fact, 
or  by  unity  of  title. 

Per  Barry,  J.,  tJiat  the  plaintiff  is  entitled  to  recover  any  |M)r- 
tion  of  which  defendant  has  not  shown  actual  possession  for  fifteM 
years  ;    and. 

Per  Curiam,  that  it  is  for  a  jury  to  determine  the  fact  and 
extent  of  the  possession  set  up  by  the  defendant. 

Ejectment  by  the  registered  proprietor  under  "Tke 
Transfer  of  Land  Statute  "  (No.  301),  Sec.  49. 

The  plaintiff  put  in  his  certificate  of  title,  dated  12th 
October,  1874,  and  closed  his  case.  The  defendant  set  up 
a  title  by  adverse  possession  for  fifteen  years.  The  land 
(in  East  St  Kilda)  was  described  in  the  certificate  of 
title  as  containing  one  acre  twenty-five  perches,  or  there- 
abouts, "part  of  portion  155A,  parish  of  Prahran,  county  of 
Bourke,  and  coloured  red  on  the  map  in  the  margin."  It 
was  bounded  on  the  north  by  Fulton  street,  on  the  east 
and  west  by  other  land  belonging  to  third  persons,  and 
on  the  south  partly  by  land  belonging  to  the  defendant, 
and  partly  by  land  belonging  to  a  third  person.  The 
defendant  proved  that,  more  than  fifteen  years  before 
the  issue  of  the  writ,  he  erected  a  brush  fence,  enclosing 
part  of  his  land  on  the  south  together  with  a  part  of  the 
land  in  dispute,  but  such  fence  did  not  approach  within 
some  distance  of  Fulton  street  ;  that  he  had  erected  and 
kept  a  pigsty  upon  part  of  the  land  near  to  his  own 
boundary,  and  within  the  portion  which  had  been  so 
enclosed  ;  also,  that  he  had  removed  a  tree,  and  had 
claimed  title  to  do  so  against  Robinson,  the  owner  of 
the  adjoining  land  on  the  west.  Robinson  claimed  title 
to  the  land  in  dispute,  and  in  18C8  erected  a  fence  along 
Fulton  street,  forming,-  with  the  enclosures  of  the  adjoin- 
ing allotments,  a  complete  enclosure  ;  and  in  such  fence 
placed  a  gate,  with  a  lock,  which  the  defendant  broke 
open.  But  on  cross-examination  the  defendant  admitted 
that  this  breaking  open  was  by  drawing  a  hasp,  and  that 
he  afterwards  replac(*d  it.     In   his  rebutting  case  the 


plaintiff  pat  in  a  coBTerU'-v  from  B«>l«cz.$oa  to  fciww  If, 
of  November,  1873^    He  al:80  add-ared  eTid»^«^e  contra- 
dictory  to  that  of  the  defendant.  a«  to  the  pasdn«>n  of  the 
brush  fence  ;  and  prored  that  sncfa  fen>.-v  had  difsappeared 
I'ntirelj,  within  a  few  jears  from  the  tim«-  it  was  erected. 
The  learned  Jndge  (Stepht-n.  J.i  diivcted  a  Terdiet 
for  the  plaintiff,  on  the  ground  that  it  was  f«.»r  tike  defen- 
dant to  show  when  the  plaintiTs  till**  fir?t  acrmed  ; 
reserying  leave  to  the  defendant  to  move  to  ent*^  it  for 
himself,  the  Conrt  to  be  at  libertr  to  draw  inferences  as 
a  jurj  might.    A  rule  nisi  was  ai^-»>rdinfflj  obtained  on 
the  ground,  ^  That  the  defendant  was  not  obliged  to  show 
either  when  the  plaintiffs  title  first  accrued,  or  that  the 
defendant  tnmed  plaintiff  ont  of  posse^on.   That  it  was 
sufficient  for  defendant  to  show  that  he  had  been  fifteen 
years  in  possession,  and  that  plaintiff  had  been  fifteen 
years  onf 

Webb  and  Box  showed  cause  : — No  point  of  time  ap- 
plicable to  this  case  is  fixed  by  -The  R*-al  Property 
Statute,  1864,"*  when  the  period  of  limitation  ififteen 
years  in  this  colony)  begins  to  run.  The  owner  is  not 
oat  of  possession,  nor  is  he  to  be  deem*^  to  have  dis- 
continued possession,  within  the  meaning  of  the  Statute 
of  [♦152]  Limitations,  merely  by  the  fact  that  he  has  not 
been  in  tangible  occupation  of  the  land;  nor  does  a  casual 
ase  of  it  from  time  to  time,  by  a  person  who  is  not  the 
owner,  constitute  "  adverse  possession  *'  within  "^  The 
Transfer  of  Land  Statute"  «No.  301 »,  Sev.  40. 

The  defendant  claims  possession  of  the  whole  allot- 
ment, by  virtue  merely  of  his  occupation  of  a  part.  But 
the  possession  of  the  defendant  must  here  Im^  limited  t(» 
that  part  only  which  he  actually  o<rcupied,  or  at  most  to 
the  part  originally  included  within  tlie  brush  fence 
erected  by  him.  The  defendant  did  not  occupy  according 
to  any  title  or  deed  showing  the  boundaries  ;  and  the 
land  now  sought  to  be  recovered  had  acquired  no  name 
or  designation,  by  reputation  or  otherwise,  to  war- 
rant the  assumption    that    possession    of  a    part    was 

» 27  Vic.  No.  213,  8.  19,  correspondini;  with  3  and  4  W,  IV.,  «»ap 
XXVIL.  B.  3,     Sec.  18  corresponds  with  Sec.  2  of  the  English  Act. 
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poeseBEdon    of    the    whole.      According    to    the   defen- 
dant's own  evidence,  the  plaintiff  must  be  entitled  to 
that  part  of  the  land  which  was  not  occupied  ;  then  how 
is  the  judgment  to  be  apportioned  ?     The  brush  fencf* 
disappeared  long  ago,  and  there  is  a  dispute  aj9  to  ita 
position.    [Stephen,  J. — Suppose  it  were  necessary  to  go 
behind  the  certificate  of  title,  and  to  go  into  the  plain- 
tiff's whole  title,  who  would  have  to  show  when  the 
defendant's  possession  began  ?]     The  defendant  would 
within  the  principle  of  Holmes  v.  Kerrison,^  an  action 
upon  a  note  payable  so  many  days  after  sight,  in  which 
the  defendant  was  not  allowed  the  benefit  of  the  statute, 
he  not  having  proved  any  presentment.    It  lies  upon  the 
defendant  to  set  the  statute  running.     [Fellows,  J.— In 
an  action  of  goods  sold  and  delivered,  the  plaintiff  would 
have  to  prove  that  it  was  within  the  i)eriod.]    It  would 
be  a  part  of  his  case  to  show  the  time  of  the  sale  ;  but 
not  so  in  ejectment  upon  a  certificate  of  title.    It  does 
not  lie  upon  the  plaintiff  to  show  possession  within  the 
time,  Weigall  v.  Blyth.*    [Stephen,  J. — I  do  not  see  that 
"  adverse  possession  "  is  constituted  by  mere  occupation, 
which  may  be  permissive  ;  it  must  be  possession  which 
ousts  the  owner,  hostile  to  him.    Fellows,  J. — Mere  oc- 
cupation  would   be   suflBcient,    Doe   d.   Will.   IV.   Rob- 
erts.*   If  I  believed  the  evidence  of  the  defendant,  that 
the  northern  fence  was  near  Fulton  street,  I  should 
think  it  evidenced  possession  of  the  whole  allotment,  as 
being  so  intendied.]   But  he  did  not  put  it  up  in  the  [*153J 
assertion  of  a  right,  for  admittedly,  he  had  no  right  or 
pretence  of  title  at  the  time.     [Fellows,  J. — ^In  all  the 
cases,  it  is  a  o.uestion  of  fact,  and    not    of   intention. 
Where  a  certain  parcel  of  land  is  known  by  a  name,  it 
may  be  held  by  possession  of  a  part  ;  the  number  on  the 
Government  map  is  its  name.    [Stephen,  J. — ^In  England, 
conveyances  go  upon  the  notoriety  of  the  designation, 
but  here  upon  admeasurements.]  The  judgment  cannot  be 
apportioned.    [Fellows,  J. — If  the  fence  has  disappeared, 

'     2  2  Taunt.  .S23. 
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the  party  to  lose,  is  the  one  upon  whom  the  onns  lies. 
Id  Wilby  y.  Henman,^  the  oniifl  was  cast  upon  the  plain- 
tiff, as  to  the  statute.  That  case,  and  Holmes  t.  Kerri- 
8on/  are  reconcilable  on  the  principle  that,  where  the 
fact  lies  more  within  the  knowledge  of  one  partj  than 
of  the  other,  the  burden  of  proof  lies  npon  the  former. 
In  Holmes  y.  Kerrison,  the  matter  lay  equally  within 
the  knowledge  of  both.  In  Weigall  y.  Blyth,'  there  was 
nothing  to  start  the  statute,  the  defendant  simply  con- 
tended that  the  plaintiff  must,  in  addition  to  his  title, 
proye  possession  in  himself  within  fifteen  years.  Here 
there  is  eyidence  of  possession  in  the  defendant,  to  raii^ 
the  question.] 

The  possession  of  the  defendant  should  haye  been 
shown  to  be  adyerse.  **  The  Transfer  of  Land  Statute,'' 
Sec  49,  makes  the  certificate  of  title  conclusive,  **  subject 
to  any  rights  subsisting  under  any  adyerse  possession  of 
such  land,''  and  the  defendant  must  bring  himself  within 
that  proviso.  The  word  "adverse"  must  be  taken  to 
have  been  advisedly  introduced,  and  this  revives  the  old 
doctrine  of  non-adverse  possession.  In  the  Statute  of 
Limitations,  the  expression  **•  possession  "  only  is  used, 
and  the  cases  decided  on  that  statute  do  not  apply  to 
the  present,  where  the  expression  is  **  adverse  posses- 
sion.'' 

Williams  and  Hodges  in  support  of  the  rule  : — ^The 
defendant  has  established  his  position,  within  Smith  v. 
Lloyd.*  He  has  proved  that  he  has  been  in,  and  that  the 
plaintiff  has  been  out  of,  possession  for  fifteen  years. 
[Fellows,  J. — There  is  no  proof  here  of  the  facts  there 
stated,  to  start  with.  The  time,  merely,  is  not  j-uiBcient,  as 
it  might  be  co-tenninus  with  a  tenancy  for  life.  You  '*154] 
assume  that  the  plaintifTH  rijijbt  accrued  at  the  starting 
of  the  fifteen  years.  Suppose  a  lonjr  lease,  and  that  the 
lessee  had  allowed  a  stranger  to  hold  possession  for  the 
last  fifteen  years  of  it,  the  lessor  would  not  be  ousted.] 
The  plaintiff  would  thf  n   have  to  show  a  constructive 
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possession  by  means  of  the  lease.  The  presumption  is 
that  the  plaintiff's  right  of  action  accrued  before  the 
beginning  of  the  period.  [Fellows,  J. — ^As  in  this  action 
we  start  with  a  certificate  of  title  which,  of  course,  does 
not  disclose  the  history  of  the  title,  the  defendant  must 
show  that  the  period  of  his  possession  fits  in  with  the 
nature  of  the  plaintiff's  title.  The  statute  operates  sim- 
ilarly in  cases  of  both  real  and  personal  property,  as  to 
which  latter,  Holmes  v.  Kerrisoii,^  applies.]  The  owner 
must  exercise  some  right  of  ownership^  within  the  period. 
The  only  question  is  whether  fifteen  years  have  elapsed 
since  the  right  of  the  plaintiff  accrued.  The  statute  has 
done  away  with  the  doctrine  of  non-adverse  possession 
Nepean  v.  Doe.**  [Webb — There  it  was  part  of  the  plain- 
tiff's case  to  show  that  the  death  of  M.  K.  took  place 
within  twenty  years — that  was  part  of  his  title.]  Culley 
V.  Taylerson,"  per  Denman,  C.J. — The  title  under  the 
certificate  is  good,  only  until  fifteen  years'  possession 
by  the  defendant  has  been  proved  :  Murphy  v.  Michel.** 
"The  Transfer  of  Land  Statute"  has  adopted  literally 
the  condition  indorsed  upon  the  certificate  of  title  in  that 
case  "  subject  to  any  rights  subsisting  under  any  adverse 
possession."  The  plaintiff  has  himself  gone  behind  his 
certificate  by  putting  in  prior  conveyances.  By  proving 
that  the  plaintiff  has  been  out  of  possession,  the  defen- 
dant has  shown  a  discontinuance  of  his  title,  and  also 
that  he  himself  has  been  in.  [Stephen,  J. — Is  not  the 
Statute  of  Limitations  intended  to  protect  persons  hav- 
ing some  colour  of  right  ?  The  absence  of  the  owner 
does  not  invalidate  his  possession  in  the  eye  of  the  law.] 
A  plea  of  the  statute  throws  the  burden  of  proof  upon 
the  plaintiff,  as  alleging  the  affirmative  :  Wilby  v.  Hen- 
man.*»  Sec.  43  of  "  The  Real  Property  Statute  "  abso- 
lutely extinguishes  the  title  of  the  owner  out  of  posses- 
sion during  the  statutory  period  :  Jones  v.  Jones,^*  per 

•  2  Taunt.  323. 
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[*155]  Pollock,  C.B.  In  Doe  v.  Roberts''  the  jury  had  ft^und 
that  the  acts  relied  upon  were  mere  acts  of  trespass. 
[Stephen,  J. — Where  the  title  is  material,  the  onus  lies 
upon  the  plaintiff  ;  but  where  the  entry  by  the  defendant 
waB,  at  the  time,  a  trespass,  the  onus  lies  upon  t\\^ 
defendant  to  show  possession  for  the  period.  He  should 
show  that  he  put  out  the  owner,  or  that  the  latter  had 
notice  ;  mere  possession  by  a  trespasser  is  not  sufficient. 
My  view  may  be  illustrated  in  this  way.  Suppose  that 
^  Edward  Sugden's  view  is  the  correct  one,  that  Sec^ 
3  of  the  fingtirii  statute  defines  erery  case ;  then  if  a 
purchaser  from  the  Crown  obtained  his  Crown  grant, 
and  never  took  possession,  he  cooild  never  be  barred.] 
If  the  owner  be  absent  for  fifteen  years,  and  another 
person  occupies,  the  owner's  title  becomes  extinguished. 
[Stephen,  J. — ^Does  the  owner  disoontinue  possession 
because  he  never  uses  the  land  ?]  We  do  not  contend 
that  it  is  always  necessary  for  the  plaintiff  to  show,  in 
the  first  place,  that  he  has  been  in  possession  within 
fifteen  years,  but  as  soon  as  the  defendant  shows  that  he 
has  been  in  exclusive  possession  for  that  period  then  it 
lies  upon  the  plaintiff  to  displace  it:  Murphy  v.  Michel.** 
[Stephen,  J. — James  v.  Salter  "  decides  that  Sec.  3  of  the 
English  Act  does  not  comprise  every  case,  and  that  the 
question  of  whether  the  possession  is  adverse  or  not,  is 
nat  got  rid  of.]  Culley  v.  Taylerson  *®  is  the  other  way. 
[Fellows,  J.— "The  Transfer  of  Land  Statute,"  Sec.  49, 
gives  merely  a  statutory  conveyance,  a  prima  facie  title.] 
Then,  upon  the  facts,  if  those  proved  by  the  defendant 
are  sufficient,  he  is  entitled  to  a  verdict,  and  plaintiff  cjin 
bring  another  action.  Even  according  to  the  argument 
of  the  plaintiff,  the  defendant  is  certainly  entitled  to  a 
new  trial.  Robinson  admitted  that  he  took  no  action 
when  he  found  that  defendant  had  broken  open  the  gate, 
and  when  he  removed  the  tree. 


Cur.  adv.  vult. 
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The  case  was  at  the  request  of  the  Conrt  (Barry,  J., 
not  having  been  present  during  the  previous  argn- 
ment)*®  re-argued  by  [•ISO]  Webb  (with  him  Box)  for 
the  plaintiff ;  and  WilliainB  (with  him  Hodges)  for  the 
defendamt 

Cur.  adv.  vult 

Barry,  J. — Ejectment — Verdict  for  the  plaintiff,  leave 
being  reserved  to  enter  a  verdict  for  the  defendant,  and 
the  Court  being  at  liberty  to  draw  inferences  from  the 
evidence,  as  a  jury  might  do.  This  case  has  occupied 
our  close  attention  for  some  time.  We  have  come  to  the 
conclusion  that  there  should  be  a  new  trial,  and  each 
member  of  the  Court  has  deemed  it  right  to  express  his 
own  views  on  the  subject 

For  my  part,  I  confine  myself  to  observing  that,  while 
a  reservation  of  power  to  draw  such  inferences  is  most 
convenient  and  conducive  to  the  ends  of  justice  where 
facts  are  admitted,  or  where  the  evidence  is  one  way,  or 
clearly  preponderates,  it  appears  difficult  to  deal  satis- 
factorily with  the  case  in  its  present  state.  The  plain- 
tiff seeks  to  recover  possession  of  an  allotment  containing 
one  acre  and  twenty-five  perches  of  land,  which  for  msmy 
years  after  it  had  been  sold  by  the  Crown,  was  in  a  state 
of  nature,  unenclosed,  not  known  by  any  name  as  an 
estate,  manor,  hundred,  or  town  land,  generally  is  ;  but 
simply  designated  as  part  of  a  Ghovernment  portion^ 
identified  by  a  number  in  the  usual  way. 

Murphy  v.  Michael  ^^  is  an  authority  that  a  certificate 
under  "  The  Transfer  of  Land  Statute  "  is  prima  facie 
evidence  of  plaintiffs  title,  and  of  his  right  to  the  posses- 
sion. Also,  that  evidence  of  possession  by  the  defendant 
of  the  land  in  question  for  fifteen  years  defeats  that 
prima  facie  case. 

It  is,  however,  for  the  jury  to  determine  the  fact,  and 
the  extent  of  the  posisession.  In  many  cases  the  nature 
of  the  (employment  or  occupation  of  the  defendant  en- 
ables a  jury  to  fix  that  ;  as,  for  example,  the  conclusion 

i»  Vide  ante.  p.  17  n.  (a). 
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drawn  from  the  fact  of  oceupatioB  of  610  acres  of  land — 
bj  one  person  who  pastures  on  it  as  manj  sheep,  cattle, 
or  horses  as  it  will  support,  or  merelv  a  few  of  either  ; 
bj  another  who  cultivates  ten  acres  of  it,  making  no  use 
whatever  of  the  remainder;  by  another  who  works  a  quar- 
ry, OP  burns  [*157]  brick  or  lime  on  a  small  portion  only; 
by  another  who  traverses  a  part  to  get  access  to  a  pond 
on  the  land,  at  which  he  habitually  waters  his  stock  ;  or 
by  another  who,  as  here,  builds  a  stye,  to  which  pigs  are 
confined,  or  a  yard,  in  which  fowls  are  kept — must  h^ 
different  in  each  case. 

It  api>ears  to  me  that,  although  the  defendant  may  be 
entitled  to  a  portion,  perhaps  to  all,  of  the  land  enclosed 
with  the  brush  fence  made  by  him,  the  plaintifT  is  en- 
titled to  recover  possession  of  some  of  the  land  sought 
to  be  recovered.  But  the  extent  of  each  area  is  unde- 
fined, and  there  is  nothing  by  which  the  boundaries  of 
either  can  be  determined.  Wliile  these  points  remain 
in  dispute  we  are  not,  as  I  believe,  in  a  position  to  decide. 
The  rule  will  be  absolute  for  a  new  trial. 

Fellows,  J. — ^This  was  an  action  of  ejectment  The 
plaintiff  put  in  evidence  a  certificate  of  title,  and  closed 
his  case.  The  land  in  question  was  rectangular,  was 
bounded  on  the  north  by  Fulton  street,  and  contained 
little  more  than  an  acre. 

According  to  the  defendant's  evidence,  part  of  the 
Bouthem  boundary  was  an  allotment  belonging  to  the 
defendant,  and  the  remainder  of  that  boundary  was  an 
allotment  belonging  to  some  other  person.  More  than 
fifteen  years  ago  the  defendant  put  up  an  irregular  ring 
fence  of  brushwood,  and  enclosed  within  it,  according 
to  his  evidence,  part  of  his  own  allotment,  part  of  the 
other  southern  allotment,  and  part  of  the  land  in  dispute. 
On  the  last  he  put  up  a  shed  and  pigsty,  and  on  his  own 
be  erected  a  house.  These  were  all  within  the  ring  fence. 
The  land  in  dispute  was  bounded  on  the  east  and  west 
by  the  land  of  other  persons,  each  of  whom  afterwards 
put  up  a  dividing  fence  between  his  own  land  and  the 
land  in  dispute.  The  northern  boundary,  which  was  out- 
side the  ring  fence,  was  unfenced  till  about  three  years 
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ago,  when  one  Robinson  put  up  a  fence  and  gate,  which 
the  defendant  unfastened  by  drawing  the  staple.  It  also 
appeared  that  the  defendant  had  removed  a  tree  from  the 
land  in  dispute,  and  that  when  Robinson  claimed  com- 
pensation, the  defendant  told  him  he  must  prove  his  title. 
There  was  no  evidence  to  show  when  the  title  of  the 
plaintiff,  or  of  the  person  through  whom  the  plaintiff 
claimed,  first  accrued. 

[•158]  Upon  these  facts,  a  verdict  was  directed  for  the 
plaintiff,  with  leave  to  tlie  defendant  to  move  to  enter  it 
for  him,  the  Court  being  at  liberty  to  draw  any  infer- 
ences which  a  jury  could.  As  the  facts  spoken  to  by  the 
defendant's  witnesses  were  controverted  very  materially 
by  the  plaintiff's  witnesses,  and  as  the  opinion  of  the  jury 
was  not  taken  on  those  facts,  the  Court  is  not  in  a  posi- 
tion to  draw  any  inferences,  so  that  the  matter  resolves 
itself  simply  into  a  question  whether  there  is  to  be  a 
new  trial. 

It  was  contended  by  the  defendant  that  the  burden 
of  proving  that  the  action  was  brought  within  the  pro- 
per time,  was  on  the  plaintiff.  This  the  plaintiff  denied, 
and  also  contended  that  there  was  no  evidence  of  ''  pos- 
session "  to  defeat  his  title. 

Before  the  3  &  4  Wm.  IV.,  cap.  xxvii.,  it  was  neces^a^y 
that  the  real  owner  should  have  been  "disseised,"  that 
is,  he  must  have  been  turned  out  of  his  tenure  by  some 
person  who  usurped  his  place  and  feudal  relation,  Taylor 
V.  Horde,2*  and  "there  must  have  been  an  'adverse' 
possession  for  twenty  years  to  give  title,"  per  Bayley,  J., 
in  Doe  v.  Clarke.22  To  ascertain  whether  it  was  "ad- 
verse," inquiry  had  to  be  made  into  the  circumstances  of 
the  possession,  in  order  to  see  whether  it  was,  or  was 
not,  compatible  and  consistent  with  a  freehold  in  the 
claimant.  It  depended  on  the  feudal  doctrine  that  the 
freehold  must  be,  either  by  right  or  by  wrong,  in  some- 
body. The  disseisin  operated  as  a  tramsifer,  in  fact,  of 
the  freehold.    The  disseisor  became  the  wrongful  owner 

21  2  Sm.  L.  C.  (5th  Ed.)  495. 
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of  the  freehold,  while  the  estate  €4  the  diss^aee,  or 
rightful  owner,  was  cut  down  to  what  the  law  called  a 
^  right  of  entry,^  and  under  certain  circumstances,  thai 
right  of  entry  mi^t  be  lost,  and  the  disseisee  put  to  his 
real  action.  It  was  all  important,  therefore,  hefcre  the 
present  Act,  to  see  that  the  possession  was  adTersa  It 
it  were  not  so,  the  Statute  of  LimitationB  was  no  defence. 

But  by  the  present  Act  the  distinction  is  abolished  ; 
although,  as  it  was  pointed  out  in  Nepean  t.  Doe^^  it 
might,  and  in  Doe  t.  Williams^'^  it  actually  did,  become 
a  question  whether  the  possession  was  '^  adyerse."  That, 
however, w«s  inconfiequence<^[*159]3&4Wm.IV.  cap. 
xxviL,  Sec.  15,  an  enactment  which  has  no  parallel  in  our 
Act.  The  only  inquiry  now  is  as  to  the  fact  of  possession, 
and  not  as  to  the  nature  of  it    Nepean  v.  Doe.** 

It  was,  however,  contended  by  the  plaintiil^  that  as- 
suming the  effect  of  the  Statute  of  Limitations  to  be 
what  I  have  stated*  the  expression  ''rights  subsisting 
under  any  adverse  possession,"  in  ^  The  Transfer  of  Land 
Statute,"  Sec  49,  had  re-established  the  abolished  doc- 
trine of  non-adverse  possession.  I  cannot  adopt  that 
construction.  The  words  which  are  used  in  that  section 
had  been  previously  inserted  in  certificates  of  title  and  in 
those  instruments  they  had  been  held  to  mean  such  a 
possession  as  is  sufficient  to  entitle  the  defendant  to  the 
benefit  of  the  Statute  of  Limitations :  Murphy  v. 
Michel.2*  The  "Transfer  of  Land  Statute"  contains 
nothing  to  show  that  it  was  intended  to  revive  that  doc- 
trine. It  was  passed  since  that  point  was  decided,  and  I 
must  therefore  suppose  that  the  Legislature  was  satisfied 
with  the  meaning  which  the  Court  put  upon  the  words, 
and  used  them  accordingly,  rather  than  that  they  in- 
tended the  old  doctrine  to  apply  to  lands  brought  under 
the  Act,  and  the  new  doctrine  to  all  other  lands.  More- 
over, it  is  impossible  to  construe  the  word  "  rights  "  and 
the  word  "  ad'verse  "  in  their  ordinary  and  proper  sense, 

23  2  Sm.  L.  G.  (5th  Ed.)  476  ;   2  M.  &  W.  910. 
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because  no  "  rights  "  ever  did  or  could  "  subsist  under 
adverse  possession."  The  effect  of  the  old  Statute  of 
Limitations  was  simply  to  bar  the  remedy,  and  not  to 
destroy  the  right,  which  still  continued  in  the  true  owner, 
who,  if  the  defective  title  were  afterwards  cast  upon 
him,  was  remitted  to  his  ancient  and  more  certain  title. 
(Co.-Litt,  349.)  But  under  the  present  Act 2^  "rights" 
do  subsist,  for  by  Sec.  43,  the  old  title  is  extinguished, 
just  as  it  was  formerly  by  the  operation  of  a  fine,  1 
therefore  come  to  the  conclusion  that  the  word  "ad- 
verse "  must  be  read  in  its  popular  sense.  "  The  Transfer 
of  Land  Statute"  is  far  from  technical,  and  I  am  of 
opinion  that  when  the  wrong  man  is  in,  and  the  right 
man  is  out  of  possession,  the  possession  is  "adverse" 
within  the  meaning  of  that  Act 

Is  there,  then,  any  evidence  of  possession  ?  In  my 
opinion  there  is.  Any  act  done  upon  the  land  is  admis- 
sible— ^Woolway  v.  [•160]  Rowe  ** — a  mere  perambulation 
is  such,  and  a  fortiori  is  the  erection  of  buildings  and 
fences.  Nor  do  I  feel  pressed  with  the  difficulty  of  say- 
ing to  what  area  these  acts  of  ownership  are  evidence 
of  title.  Cutting  down  a  tree  in  any  part  of  a  wood  is 
evidence  of  title  to  the  whole,  even  though  it  be  unen- 
closed, Jones  V.  Williams,^*  and,  in  like  manner,  working 
under  part  of  a  demised  tract  of  land  is  evidence  of  pos- 
session of  mines  under  the  whole,  Taylor  v.  Parry.*® 
Whether  land  is  called  by  the  name  of  "mountain,'' 
"wood,"  or  "allotment"  can  surely  make  no  difference. 
"  The  ownership  of  one  part,"  says  Parke,  B.,  "  causes  a 
reasonable  inference  that  the  other  belongs  to  the  same 
person,  though  it  by  no  means  follows  as  a  necessary 
consequence,  for  different  persons  may  have  balkd  of 
land  in  the  same  enclosure  ;  but  this  is  a  fact  to  be  sub- 
mitted to  a  jury:"  Jones  v.  Williams  supra.  The  fact  of 
occupation  of  a  manor  or  an  allotment  is  one  thing  ;  the 
extent  of  that  manor  or  allotment  is  another. 

2T  "  The  Real  Property  Statute  1864."  27  Vic.  (No.  213). 

28  1  A.  E.  117. 

29  2  M.  &  w.  asi. 

80  1  M.  &  Gr.  604. 
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The  evidence  in  this  case  '»a»  projitT  to  hf  sahmlued 
to  a  jary  a»  proof  of  the  ownership  of  the  allormecr  in 
dispute.  Whether  the  acta  relied  on  in  anj  tase,  were 
done  in  the  assertion  of  a  right,  or  wt-re  mere  acts  i*f 
trespass,  is  for  the  jary  to  determine.  Doe  v.  Roberts  ;** 
though  I  'voiild  observe  that  the  expression,  ""asserrii^ 
of  right/'  cannot  mean  that  the  defendant  snppoael  h«.» 
had  any  right — ^for  confessedly  he  had  none — but  it 
nxans  were  the  acts  done  in  the  same  open  manner  fl«at 
t\  rightful  owner  would  have  done  them,  or  wer^  tl.ey 
done  by  stealth,  and  with  a  view  to  prevent  detection 
and  discovery  ^  In  the  former  case  tl.ey  would  amount 
to  possession  by  reason  of  the  supposed  acquiescence 
of  the  owner,  and  in  the  latter  they  would  be  notliiu!; 
more  than  trespasses. 

As  regards  the  question  of  proof.  I  think  that  it  lies 
on  the  party,  whether  plaintiff  or  defendant,  who  sets  up 
a  claim  under  the  Statute  of  Limitations  to  prove  it.  just 
as  he  had  formerly  to  prove  a  disseisin  :  Williams  v. 
Thonias.^2  Under  the  old  system  of  transferring  land. 
the  question  could  scarcely  have  arisen:  because  the  plain- 
tiff, in  pi\>\ing  his  case,  [*161]  would  almost  nei-essarily 
have  disclosed,  by  his  evidence  in  chief,  the  rime  at  which 
the  right  to  bring  action  accrued,  and  the  defendant 
would  then  have  had  nothing  to  do  but  prove  his  own 
possession  for  fifteen  years.  This  Court  has  already 
decided  that  a  party  need  not  prove  more  than  his  docu- 
mentary title,  until  his  opponent  has  proved  that  he  or 
others  have  been  in  possession  for  fifteen  years,  Weigall 
v.  Blyth.33  The  real  owner  may  make  an  entry  at  any 
time  within  the  statutory  period  (fifteen  years  in  this 
colony)  after  another  has  taken  possession,  Smith  v. 
Lloyd  ;2*  and  if  he  may  make  an  entry,  he  may  of  course 
bring  an  action,  for  both  remedies  are  on  precisely  the 
same  footing  ;  and  in  neither  case  could  he  show  posses- 
sion within  fifteen  years,  if  the  land  were  unoccupied  till 

31 13  M.  &  W.  533. 

32  12  East.  154. 

33  5  A.  J.  R.  106. 
3*9  Ex.  502. 
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Buch  other  person  entered.  If  the  owner  enter  when 
the  land  is  not  vacant,  and  the  occupier  sue  him  in  tres- 
pass, the  same  question  arises  as  in  ejectment,  Jones  v. 
Jones  ;  ^^  and  if  the  occupier  prove  fifteen  years'  pos- 
session, he  makes  out  a  prima  facie  case,  and  the  other 
party  must  then  prove  that  the  title  first  accrued,  either 
to  himself  or  some  other  person  through  whom  he  claims, 
within  the  period  :  Austin  v.  Llewellyn.^** 

This  proof  is  required  from  him  because  it  lies  more 
in  his  own  than  in  his  adversary's  knowledge.  "  In  many 
cases,"  says  Tindall,  C.J.,  "  it  would  be  extremely  hard 
to  cast  on  the  lessor  of  the  plaintiff  the  burthen  of  show- 
ing how  the  defendant  came  into  possession.  The  lessor 
of  the  plaintiff  may  have  been  an  infant,  or  out  of  the 
kingdom  at  the  time:"  Doe  v.  Cooke.^^  But  if  no  proof 
be  given  by  the  defendant,  by  cross-examination  or  other- 
wise, that  he  or  others  have  been  in  possession  for  fifteen 
years,  the  plaintiff  is  not  called  upon  to  give  any  explana- 
tion. If  there  had  been  any  plea  in  this  action,  it  would 
have  contained  a  negative  averment  that  the  action  was 
not  brought  within  fifteen  years  after  the  plaintiff's  title 
first  accrued  ;  and,  although  it  has  been  said  by  Bay- 
ley,  J.,  to  be  "  a  general  rule  that  if  a  negative  averment 
be  made  by  one  party,  which  is  peculiarly  within  the 
knowledge  of  the  other,  the  party  within  whose  know- 
ledge it  lies,  and  who  asserts  the  affirmative,  is  to  prove 
it,  and  not  he  who  [•162]  avers  the  negative,"  Rex.  v.  Tur- 
ner; ^^  yet,  says  Alderson,  B.,  "I  doubt,  as  a  general  rule, 
whether  those  expressions  are  not  too  strong.  They  are 
right  as  to  the  weight  of  the  evidence,  but  there  should 
be  some  evidence  to  start  it,  in  order  to  cast  the  onus 
on  the  other  side,"  Elkin  v.  Janson.^®  Therefore,  in  an 
action  against  the  proprietor  of  a  theatre  for  performing 
dramatic  pieces  without  the  consent  of  the  author,  the 
onus  of  proving  such  consent  lies  on  the  defendant  Mor- 
as 1«  M.  &  W.  699. 
3«9  Ex.  276. 
37  7  Bin«.  .S48, 
88  5  M.  &  S.  211. 
»»  1.3  M.  &  V^\  m% 


ton  V.  Copeland  :  **  but  he  nf^  not  girt*  sach  evidttice 
until  the  plaintiff  has  **  started  it  "*  by  proring  that  the 
pieces  were  performed- 

So  here  :  the  plaintiff  ntfed  not  jHXJfe  when  hi»  title 
accrued,  until  the  neeessitr  for  sneh  proof  is  established 
by  evidence  on  the  part  of  the  defendant,  that  the  plain- 
tiff has  been  out  of,  and  the  defendant  or  some  other 
persons  in,  possession  for  fifteen  rears. 

For  these  reasons  I  think  that  the  rule  should  be 
absolute  for  a  new  trial,  and  that  the  costs  of  the  first 
trial  should  be  costs  in  the  cause. 

Stephen,  J. — ^The  acts  relied  on  to  prove  **  rights  sub- 
sisting  under  adverse  possession,"  within  the  meaning 
of  Sec.  4  of  "  The  Transfer  of  Land  Statute,"  are  certain 
acts  of  occupation  of  portions  of  the  land  claimed,  viz., 
the  erection  of  a  pigsty  and  shed  in  one  comer,  and  of  a 
brush  fence  enclosing  part  of  the  land,  together  with 
some  land  of  the  defendant,  and  some  other  land  belong- 
ing to  an  adjoining  owner.  It  appeared  to  me  at  the  trial 
that  these  acts  were  not,  of  themselves,  any  evidence  of 
adverse  possession. 

The  whole  question  depends  upon  the  meaning  of  Sec. 
4!)  of  *'  The  Transfer  of  Land  Statute,"  by  which  *^  rights 
subsisting  under  adverse  possession  "  are  saved.  Murphy 
V.  Michel  **  was  a  decision  upon  a  certificate  of  title  con- 
taining similar  words,  which  was  issued  under  "Th<» 
ll<*al  Property  Act "  (No.  140).  It  may  perhaps  be  con- 
<M*ded  that  the  decision  applies  to  the  present  Act,  and 
that  the  words  "adverse  possession"  are  to  be  inter- 
preted with  reference  to  the  Act  3  &  4  Wm.  IV.,  cap. 
xxvii..  Sees.  2  and  3. 

[*163]  But  can  mere  acts  of  occupation  such  as  I  hare 
described,  raise  a  presumption  of  "  rights  acquired,"  so  as 
to  invalidate  a  certificate  of  title  ?  Reverting  to  the  old 
doctrine  of  adverse  possession,  it  has  been  described  as  a 
possession  incompatible  with  a  freehold  in  the  claimant. 
It  appears  to  me  that  there  is  no  evidence  in  this  cas(* 
of  HTich  possession.    If  the  defendant's  case  depend  upon 

^  16  C.  B.  517. 

«4  W.  W.  &   a'B.  L.  1.^ 
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Sec.  3  of  the  Act  of  Wm.  IV.,  it  was,  I  think,  incumbent 
upon  him  to  prove  the  necessai'y  facts  in  order  to  bring 
his  case  within  that  section.  According  to  James  v. 
Kalter,*2  there  may  be  cases  within  Sec.  2,  not  within 
Hec.  3  ;  that  is  to  say,  there  may  be  rights  acquired  by 
possession,  not  within  the  cases  enumerated  in  Sec  3. 
Hut  does  not  mere  possession  raise  any  prima  facie  pre- 
sumption or  rights  so  acquired  ?  To  raise  any  such  pre 
sumption  the  acts  of  ownership  must,  as  it  seems  to  me, 
be  such  as  would  have  been  evidence  of  title  under  the 
former  law.  The  nature  of  such  evidence  is  well  illus- 
trated by  Doe  d.  Wm.  IV.  v.  Roberts,*^  in  which  it  was 
left  to  the  jury  "  whether  they  were  acts  of  ownership 
done  in  the  assertion  of  a  right,  or  whether  they  were 
mere  acts  of  trespass  not  acquiesced  in." 

A  practical  diflBculty  arises  in  this  case  in  the  applica- 
tion of  the  evidence.  Where  possession  is  taken  of  one 
room  in  a  house,  or  of  one  corner  of  a  close,  that  may 
well  amount  to  a  possession  of  the  whole  house  or  close  ; 
so  possession  of  part  of  an  estate,  or  of  the  waste  of  a 
manor,  if  taken  in  the  assertion  of  a  right,  may  amount 
to  possession  of  the  entire  property  ;  so  in  cases  under 
Sec.  3  of  the  Act  of  Wm.  IV.  it  will  be  found  that  gen- 
erally no  such  difficulty  can  arise.  But,  if  the  right  is  to  be 
acquired  by  mere  occupancy  of  a  piece  of  vacant  land,  how 
is  the  extent  of  the  area  affected  to  be  ascertained  ?  In 
the  present  case  there  is  no  evidence,  or  presumption, 
that  the  owner  was,  in  the  eye  of  the  law,  out  of  actual 
possession  of  so  much  of  the  land  as  was  outside  the 
brush  fence.  If  so,  why  should  not  the  plaintiff  recover 
that  portion  of  the  land,  by  virtue  of  his  certificate  of 
title  ;  and  on  whom  lies  the  onus  of  defining  the  boun- 
dary between  these  respective  portions  ? 

I  have  thought  it  right,  in  a  case  of  so  much  import- 
ance, to  state  my  views,  where  they  differ  from  thosv.* 
contttiined  in  the  [•164]  judgments  of  the  other  members  of 
the  Court;  but,  having  regard  to  the  difficult  questions  of 
law  which  are  involved  in  this  case,  and  which  have  been 


42  3  Biug.  N.  G.  544. 

43  13  M.  &  w.  r).*«. 
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80  full}'  considered,  I  concur  in  the  result  arrived  at- 
that  there  should  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

Attorney  for  plaintiff  : — Pavey. 

Attorney  for  defendant : — Anderson  &  Sandilandn. 


Victoria,  1890.]  [12  A.  L.  T.  49. 

GUNN  V.  LAND  MORTGAGE  BANK  OF   VICTORIA 

(I/TD.)  AND   OTHERS. 

Mortgage — Sale — Notice — "  Transfer  of  Land  Statute  "  ss,  84, 105, 

A  motion  under  See.  84  can  be  served  by  sending  the  same 
through  the  post  office  by  a  registered  letter  addressed  to  the  regis- 
tered proprietor  at  the  address  appearing  in  the  register  boiik. 
although  that  proprietor  be  dead.  Mortgagees  exercising  a  power  of 
Rale  are  bound  to  take  reasonable  means  to  obtain  an  ade<inate 
price  for  the  land  sold  :  they  an»  not,  however,  responsible  if,  after 
taking  all  reasonable  means,  an  inadequate  price  is  obtained. 

Action  of  Francis  Ounn  and  Mary  Mackenzie  against 
the  Land  Mortgage  Bank  of  Victoria  (Limited),  Walter 
McCubbin  and  Robert  Buntine.  The  facts  are  as  fol- 
lows :  The  plaintiffs  are  the  executor  and  executrix  of 
one  Ellen  Kpencer,  late  of  Rosedale,  deceased.  On  the 
24th  March,  1887,  Ellen  Spencer  borrowed  from  the  de- 
fendant bank  £250,  and  gave  as  security  two  mortgages 
over  two  pieces  of  land  ;  the  land  comprised  in  one  of 
the  mortgages  was  149  acres  at  Rosedale,  of  which  th(» 
mortgagor  was  the  registered  proprietor  under  <-he 
"  Transfer  of  Land  Statute  "  for  an  estate  in  fee  simple. 
The  following  covenants  were  contained  in  the  mort- 
gage :  (1)  The  mortgagor  to  pay  to  the  mortgagee  the 
prineipal  sum  of  £250  on  the  Ist  April,  18S8,  and  interest 
thereon  in  the  meantime  at  the  rate  of  10  per  cent,  per 
annum  in  half-yearly  sums  on  the  1st  of  April  and  1st  Oc- 
tober iji  each  year  ;  (2)  10  days  to  be  the  period  of  time 
for  which  the  default  mentioned  in  the  84th  section  of 
the  '^Transfer  of  Land  Statute"  must  continue  previously 
to  the  service  of  the  notice  in  the  said  section  mentioned^ 
and  20  days  to  be  the  period  for  which  default  must  con- 
tinne  after  the  service  of  the  said  notice  before  the  power 
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of  sale  given  by  the  said  84th  section  could  be  exercised  ; 
(3)  the  word  mortgagees  to  include  successors  and  as- 
signs and  every  covenant  with  or  by  the  mortgagor  to 
be  deemed  to  extend  to  and  bind  her  heirs,  executors, 
administrators  and  as  far  as  may  be  transferees  ;   the 
land  comprised  in  the  other  mortgage  was  five  acres  at 
Vale,  of  which  the  mortgagee  was  owner  in  fee  simple  ; 
this  land  was  not  under  the  "  Transfer  of  Land  Statute  " 
and  the  mortgage  was  in  the  ordinai'y  form  in  use  under 
the  general  law  ;   it  contained  covenants  similar  to  (1) 
and  (3)  above  mentioned.     Ellen  Spencer  died  on  the 
11th  February,  1888,  and  probate  of  her  will  was  granted 
to  the  plaintiffs  on  the  8th  March,  1888.    It  was  alleged 
that  the  defendant  bank  had  notice  of  the  death  of  the 
mortgagor  and  of  the  grant  of  probate  to  the  plaintiffs. 
Subsequently  the  bank  acting  under  their  power  of  sale 
sold^the  two  pieces  of  land  to  the  other  defendants.    No- 
tice of  intention  to  sell  was  given  in  each  case  to  "  Mrs. 
Ellen  Spencer,  Rosedale,"  by  registered  letter.    On  the 
Slst  January,  1890,  the  plaintiffs  tendered  to  the  bank 
£307  5s.,  the  sum  due  under  the  mortgages  and  claimed 
a  release  and  reconveyance  ;  the  bank  was  unwilling  and 
unable  to  do  so.    It  was  also  alleged  by  the  plaintiffs 
that  the  bank  neglected  to  obtain  from  the  defendants 
McCubbin  and  Buntine  a  fair  and  reasonable  price  for  th\^ 
land  when  sold.    Mr.  Box  (with  him  Mr.  Power)  for  the 
plaintiffs,  opened  the  case. 

Mr.  Higgins  (with  him  Mr.  Topp),  for  the  defendant 
bank.  The  plaintiffs  claim  damages  for  neglect  [•50]  to 
obtain  a  fair  and  reasonable  price  for  the  land.  Defen- 
dants have  sold  under  their  powers  in  the  two  mort- 
gages and  got  the  best  price  they  could.  Defendants' 
only  liability  is  for  wilful  default  in  not  getting  a  fair 
price.  Seton  on  Decrees  (4th  Ed.),  1066  and  1068.  Wilful 
default  is  not  alleged  in  the  statement  of  claim.  The 
powers  of  sale  given  by  Sec.  84  of  "Transfer  of  Land  Sta- 
i  tute,"  No.  301,  are  incorporated  by  the  mortgage  under 

}  that  Act  and  powers  of  sale  in  the  mortgage  under  the 

'  "  Real  Property  Act,  1864,"  are  by  contract  of  the  parties 

\\\i}  same  as  those  under  Act  301.       The  executors  of  the 
mortgagor  were  not  registered  as  proprietors  as  they 


might  have  been  br  s?er.  14  of -Admiiii«tr*=.nvD  A«m<  ISTi" 
therefore  the  m<Ht|ragor  tliOG|:!i  dead  nemains  the  ~  pro- 
prietor "  (see  Sec.  47i,  and  the  mortgasv^,  bj  3«i*ire»^z  a 
registered  letter  to  her  address^  a£  ap^^-arins  on  th** 
Register  Book,  complied  with  the  staraie,  and  thoGs:h 
she  is  dead  the  notice  is  snlScrir-tit :  it  is  the  contract  of 
the  partie&  When  the  statute  gives  rights  to  the  execu- 
tors it  mentions  thenx  ^^^ee.  90.  So  in  the  case  of  the 
mortgage  under  **The  Real  Propertj  Act""  the  partiea  hav^ 
contended  that  notice  of  sale  maj  be  given  bv  address- 
ing it  to  the  address  of  the  mortgagor  appearing  in  the 
mortgage.  The  following  cass^^  w^re  cit»-d  :  R*»t*ertsi^n 
V.  Lockie  (15  L.  J.  Ch.  37^1.;  Warner  v.  Jac«jb  i2l>  C.  U. 
B.  2),  220  ;  Martinson  v.  flow^  20  C.  D.  >-j7i:  ^  *ss  v. 
Victorian  Permanent  BuIMid:^  ^-xietr  «S  V.  L  R.  pp,  2.-^ 
and  273). 

Mr.  Wood  (with  him  Mr.  Power i: — ^If  the  noti«-«-s 
were  good  we  can  prove  no  damages,  bnt  if  not,  we  claim 
'as  damages  the  valne  of  the  land  sold.  }>ecs.  84  and  85 
of  Act  ^>^).  301,  are  incorporated  in  the  mortgage  nnder 
that  Act.  The  mortgagee  covenants  not  to  exercise  the 
power  of  sale  unless  notice  be  given  in  one  of  the  three 
wavs  pointed  ont  in  Sec.  84.  Bv  another  clause  in  the 
mortgages,  the  rights  of  the  mortgagor  are  to  be  ex- 
tended to  executors.  Bending  a  registered  letter  ad- 
dressed to  a  dead  mortgagor  is  not  sufficient.  The  word 
"  proprietor  "  in  third  alternative  implies  a  living  person, 
one  who  can  exercise  acts  of  dominion.  See  Sees.  33,  50 
and  G4.  So  in  the  mortgage  under  "  The  Real  Property 
Act,  1864,"  the  mortgagee  covenants  to  give  notice  of  sale 
to  the  mortgagor,  executors,  administrators,  and  assigns. 
This  is  not  done  if  the  third  alternative  is  adopted  by 
sending  a  registered  letter  to  the  address  of  the  dead 
mortgagor  as  appearing  in  the  mortgage  deed.  Parkin- 
son V.  Hanbury  (1  De.  and  Sm.  143);  Major  v.  Ward  (5 
Hare,  598);  3Iesser  and  Gibbs  (13  V.  L.  R.  854),  may  be 
distinguished  because  the  object  of  Act  No.  301  is  to 
effectuate  title. 

His  Honour: — The  action  was  brought  by  the  executor 
and  executrix  of  Mrs.  Ellen  Spencer  against  the  Land 
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Mortfifage  Bank  of  Victoria,  the  mortgagees  of  two  pieces 
of  land  belonging  to  Mrs.  Spencer.    The  mortgages  were 
made  on  the  24th  March,  1887.     The  mortgagor  died 
on  the  11th  February,  1888.    There  were  two  causes  of 
action  relied  on  in  the  statement  of  claim,  the  first  being 
that  no  notice  of  the  sale  of  either  piece  of  land  was 
given  to  the  mortgagor,  her  executors  or  administrators. 
The  second  cause  of  action  was  that    the    defendants 
neglected  to  obtain  from  the  purchasers  of  the  mort- 
gaged land  a  fair  and  reasonable  price  for  the  land.   The 
first  cause  of  action  in  each  case  arose  upon  the  instru- 
ments of  mortgage.    One  piece  of  land  was  situated  at 
Rosedale,  and  contained  149  acres.     It  was  registered 
under  the  "  Transfer  of  Land  Statute."  The  plaintiffs  wm- 
plained  that  they  did  not  receive  from  the  mortgagees 
notice  of  the  intention  to  sell,  to  which  they  were  en- 
titled under  the  mortgages,  or  under  the  Act,  or  under 
both.     The  mortgage  contained  a  covenant,  that  every 
covenant  or  agreement  with  the  mortgagor  should  be 
deemed  to  extend  to  her  executors.    But  this  mortgage 
deed  contained  no    covenant  of    which    a   breach    was 
alleging  in  this  action  inuring  to  the  benefit  of  the  mort- 
gagor, and  the  benefit  of  which  the  executors  would  be 
entitled  to  claim.     Substantially,  the  case  was  put  as  a 
case  in  which,  under  the  84th  section  of  the  statute,  the 
executors  were  entitled  to  claim  the  same  notice  which 
the  mortgagor  would  be  entitled  to  claim  ;  and  although 
there  was  no  covenant  in  the  mortgage  deed  to  that 
effect,  he  thought  that  the  executors  would  be  entitled 
under  the  statute  itself  to  receive  a  notice,  or  that  notice 
should  be  given  under  the  statutes  in  the  event  of  the 
mortgagee  becoming  entitled!  to  the  rights  which  the 
morti^agor  (sic)  possessed  under  the  statute.    Sec.  84  pro- 
vided that  notice  of  the  forfeiture  must  be  given.     It 
applied  to  both  as  to  service  of  the  notice.    It  provided 
that  the  mortgagee  shall  be  bound  to  serve  on  the  mort- 
gagor or  grautor  or  his  transferees  notice  in  writing  to 
pay  the  money  owing  on  the  mortgage,  in  one  of  three 
ways  :     First,  either  by  giving  notice  to  the  mortgagor 
himself  ;  or  secondly,  by  leaving  the  notice  on  the  mort- 
gaged land  ;   or  thirdly,  by  sending  the  notice  through 
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the  post-offit-e  by  a  rejri?f*t>-d  lfr:»-r  dir*^-tf-d  t»»  ;!-*-  iL-n 
proprietor  of  the  land  at  his  addrH5«  ap(-^ria:r  in  tb«^ 
register  book.  It  had  befn  cunt^-ndMl  br  Mr.  W«*»d  that 
this  first  alternative  mnst  be  read  a^  if  xhr^  s^tion  f-oo- 
tained  the  words  after  **  him.**  ext-*-ators  or  administra- 
tors. He  (the  Chief  Jostieei  did  not  think  that  the  (.-ou- 
st ruction  which  must  be  applied  to  this  se^-tion.  and  in- 
deed to  the  whole  of  this  Act,  sopported  that  ri^^w.  All 
the  acts  which  were  reqtiired  to  be  done  under  this  ^ra- 
tnte  were  acts  to  be  done  to  or  by  the  persons  who  were 
enter€*d  on  the  register,  or  who  appeared  on  some  offi- 
cial document  in  the  Titles  CMBc*-  to  hav^  th^  rijrht  to 
have  the  act  done  which  was  the  siibj*^-t  in  d:sq»nte. 
This  section,  he  thought,  pointt-d  especially  in  ref*-rence 
to  the  service  of  notice  to  that  vi^-w.  Becauxs*'  in  the 
earlier  part  it  required  the  mortgagee  to  serve  the  notice 
on  the  mortt^agor  or  his  transferee,  that  is  to  say.  that  if 
the  mortgagor  had  ceased  to  be  the  proprietor  of  his  own 
acts,  then  he  was  not  entitled  to  have  notice  served  on 
him.  His  transferee  must  be  served.  Then  in  th*-  suc- 
ceeding part  there  was  no  express  mention  of  executors. 
The  language  of  the  latter  part  of  the  section  taken  in 
connection  with  the  provisions  of  the  subsequent  ^5ec. 
105,  which  enabled  an  executor  on  serving  an  office  copy 
npoD  the  registrar  to  require  his  name  to  be  entered  as 
pro  (•51]  prietor,  pointed  to  the  conclusion  that  an  execu- 
tor was  given  no  rights  under  the  statute  until  and 
unless  he  placed  himself  on  the  register  in  the  manner 
provided  by  the  Act.  The  words  in  the  latter  part  of  the 
81th  section  appeared  to  have  bcfen  framed  with  the  pur- 
pose of  at  once  giving  the  mortgagee  a  certain  means  of 
$nving  a  valid  notice,  and  at  the  same  time  securing  to 
the  mortgagor,  or  those  who  represented  him,  reasonable 
means  of  acquiring  knowledge  of  the  service  of  that 
notice.  There  were  three  alternatives.  The  notice  might 
be  given  to  the  mortgagor  himself  if  he  was  alive  and 
was  present  on  the  soot  That  was  the  simplest  and  the 
easiest  means  of  service.  But  if  ht»  was  not  present,  but 
was  absent,  or  if  his  residence  was  not  known  to  the 
mortgagee,  it  was  prowr  that  the  mortgagee  should 
have  certain  means  of  giving  notici*  that  he  might  have 
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means  of  enforcing  his  rights  under  the  mortgage.  Ac- 
cordingly it  was  provided  that  even  although  the  mort- 
gagor he  alive  and  present  it  was  competent  for  the 
mortgagee  (and  it  would  be  reasonable  if  the  mort- 
gagee did  not  know  of  the  existence  or  presence  of 
the  mortgagor)  to  effect  service  in  one  or  other  of  two 
ways,  namely,  by  leaving  the  notice  on  the  mortgaged 
land  or  by  sending  it  through  the  post-office  by  a  regis- 
tered letter.  I  think  it  is  reasonable  that  the  mortgagee 
should  take  care  that  he  was  in  a  position  to  receive  a 
letter  addressed  to  the  address  appearing  in  the  register 
book.  It  was  clearly  the  intention  of  the  Legislature  to 
pve  the  mortgagee  the  option  of  taking  one  of  the  three 
methods  of  effecting  a  valid  service  mentioned  in  Sec. 
84.  The  same  observations  might  be  made  with  little 
variation  as  to  the  mortgage  under  the  general  Act. 
There  w^ere  two  covenants  in  this  mortgage  correspond- 
ing to  one  of  the  covenants  under  the  "  Transfer  of  Land 
Statute,"  and  providing  that  the  borrower  should  have 
certain  powers,  and  that  the  powers  and  rights  should 
devolve  in  his  representatives.  There  was  also  a  provi- 
sion whicn  he  thought  ought  to  be  regarded  as  a  cov- 
enant which  corresponded  with  the  84th  section  of  th*^ 
'^Transfer  of  Land  Statute,"  requiring  the  mortgagee  to 
sei've  notice  of  the  intention  to  sell  in  one  of  the  three 
ways  provided  by  the  statute.  Substantially  therefore 
the  questions  in  this  case  of  the  two  mortgages  were 
simihir,  and  in  both  the  determination  rested  on  similar 
ground.  In  both  cases  the  mortgagee  was  required  to 
herve  notice  of  his  intention  to  sell  in  one  of  three  ways. 
The  option  of  adopting  one  of  these  three  ways,  and  if  he 
adopted  any  one  of  them  a  valid  notice  of  the  intentiim 
to  sell  had  been  given,  and  then  at  the  expiration  of  Wat 
j;i'oper  time  he  might  proceed  to  sell.  In  this  case  the 
njortgngee  had  adopted  the  course  of  sending  a  notice 
to  th(?  registered  proprietor  to  the  address  then  appear- 
ing in  the  register  book.  The  executors  wei'e  not  pre- 
sent at  that  place  and  had  not  taken  the  means  of 
securing  that  a  letter  addressed  to  that  place  should  be 
sent  to  them.  It  was  returned  to  the  dead  letter  office 
and  from   that   was  returned  to  the  mortgagees.     Bin 
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the  fact  that  the  executors  did  not  receive  the  letter  did 
not  make  the  service  invalid.     There  had  been  a  good 
deal  of  evidence  of  letters  and  some  evidence  of  conver- 
sations, which  might  be  relevant  to  the  question  of  dam- 
ages, if  damages  could  be  recovered  at  all  by  the  plain- 
tiffs in  this  action  on  their  ground  of  claim.    It  was  con- 
tended that  notice  should  be  taken  by  the  Court  of  the 
conduct  of  the  bank  in  its  dealings  with  the  executors, 
or,  rather,  with  the  solicitor.    I  do  not  think  that  con- 
sideration arising  upon  that  evidence  could  be  considered 
in  dealing  with  the  legal  rights  of  the  plaintiffs.    But  T 
most  not  be  taken  to  assent  to  the  argument  that  the 
bank  had  acted  in  a  fair  and  reasonable  manner  to  the 
executors.    The  mortgagees  knew  at  an  early  stage  that 
this  was  a  small  estate,  and  that  there  were  consider- 
able difficulties  in  its  management,  and  they  were  ap- 
pealed to  by  the  executors  to  stay  their  hand.     The 
manager  of  the  bank  by  his  silence  gave  a  tacit  consent 
to  this  application.      The    subsequent    correspondence 
merely  consisted  of  applications  by  the  manager  for  pay- 
ment of  interest.    These  letters  were  not  answered,  as 
they  onght  to  have  been,  by  the  solicitor  of  the  plaintiffs. 
Bnit  the  failure  to  answer  these  letters  seemed  to  be  an  in- 
snflScieiKt  reason  for  the  step  whdch  was  afterwards  taken 
not  to  insist  on  payment  of  the  interest,  but  to  sell  the  pro- 
perty.   But  he  did  not  think  that  a  want  of  reasonable 
and  business-like  consideration  on  the  part  of  the  defen- 
dants could  affect  in  any  way  their  rights.    They  had  the 
right  to  give  the  notice.     The  defendants'  manager,  in 
reply  to  the  reasonable  complaint  of  the  plaintiffs,  said 
they  had  done  all  they  were  bound  to  do.    The  question 
was  whether  they  had  done  all  they  were  bound  to  do, 
and  in  my  opinion  they  have.    The  second  ground  of  com- 
plaint was  that  the  bank  had  neglected  to  obtain  from 
the  purchasers  a  reasonable  price  for  land  mortgaged  to 
him,  and  which  he  bad,  either  by  statute,  or  by  mort- 
pige,  power  to  sell.    I  think  the  mortgagor  had  a  right 
to  insist  upon  reasonable  means  being  taken  to  obtain 
a  fair  and  reasonable  price,  and  that  if  a  claim  were 
founded  upon  an  allegation  of  neglect  to  take  fair  and 
reasonable    care  to  obtain   an   adt^quate   price   a   good 
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course  of  action  would  .be  laid,  and  if  it  were  established 
by  proof,  that  substantial  damages  could  be  obtained. 
The  authorities  cited  for  the  defendants  do  not  seem  to 
me  to  conflict  with  that  view.    It  might  be  that  a  mort- 
gagee was  not  a  trustee.    It  might  be  that  according  to 
the  past  practice  in  equity,  a  mortgagee  might  be  only 
liable  either  for  a  collusive  sale  or  for  wilful  default  in  not 
taking  proper  means  to  obtain  an  adequate  price.  It  might 
well  be  consistent  with  that,  and  it  might  also  be  that  a 
Court  of  Equity  would  not  annul  the  sale  on  that  ground. 
It  might  be  consistent  with  all  these  propositions,  that  if 
it  were  alleged  and  proved  that  a  mortgagee  had  neglected 
to  take  reasonable  and  proper  care  to  obtain  a  fair  price, 
he  would  be  liable  in  substantial  damages  for  the  ["52] 
injuries  inflicted  on  the  mortgagor  or  his  representatives 
through  such    neglect.     I    think    this   proposition    wa.s 
equally  applicable  to  real  property  and  to  personal  pro- 
perty, and  that  a  person  who  had  the  control  (in  this  case 
the  bank  as  to  one  piece  of  land  had  only  the  control, 
and  not  the  estate),  and  had  an  interest  and  a  right  to 
dispose  of  the  propertv  in  which  another  person  was 
interested  by  way  of  remainder,  or  otherwise,  a  clear 
neglect  to  take  reasonable  means  while  enforcing  his 
own  rights  of  others  who  had  residuary  rights  to  the 
same  property,  might  well  form  the  basis  of  a  valid  claim 
for  damages.     But  that  was  not   the    cau-se   of   action 
stated  h'Pi*e.     The  cause  of  action,  as  stated,  was  one 
which  could  not  lie,  and  even  if  it  did  lie,  or  could  be 
stated  in  such  a  form  that  it  could  be  a  good  cause  of 
action,  the  proof  did  not  amount  to  proof  that  would 
justify  him  in  finding  that  any  damages  had  been  sus- 
tained.   The  defendants,  whatever  might  be  said  of  their 
earlier  conduct,  seemed  to  have  taken  all  fair  and  rea- 
sonable means  of  obtaining  an  adequate  price.     They 
referred  the  matter  to  their  solicitors,  and  their  solici- 
tors were  instructed  to  place  it  in  the  hands  of  an  agent, 
who  acted  as  valuer.    The  valuer  valued  it  at  a  price  by 
no  means  largely  in  excess  of  the  price  actually  obtained. 
It  was  said  that  another  valuer  had  placed  a  much  higher 
valuation  on  it.    The  valuation  of  Mr.  McLean  was  £587 
10s.    That  was  founded  upon  a  valuation  made  by  him 


last  week.  The  value  bj  rhr-  d^fr-n«li:i':**  tj^Ii—t  was  £4:!3l 
The  reserre  price  was  fa*rtl  atr  £4*«»-  St:  :It  «^;«^akijig 
that  reserve  should  have  b^vo  f«.C«»wriL  It:  tbe  eiivra- 
stances  showed  that  there  wa*  a  5^^.  itht  r^,i<*>a  f«>r  not 
following  it-  The  amount  a«:iai»!Iv  vbz^i:iK^  was  £:>4^ 
Hat  with  regard  to  Mr.  M«'Liean's  esHT^.are.  it  ni:ist  be 
noticed  that  the  discrepant: v  l^;v«^n  Lis  valiati^^^i  and 
the  amount  aetoallv  obtained  was  not  so  sreat  as  to  lead 
Die  to  the  eonclosion  that  the  pri^-e  actiukllv  ol*tained 
was  wholly  inadequate  or  onfair.  It  was  in  eviden«*e. 
and  indeed  it  was  so  much  a  matter  of  i-tammon  know- 
led$;e  as  almost  not  to  require  anv  evidentre.  that  valua- 
tions of  real  property  in  this  part  of  Victoria,  were  most 
iinuerfect  means  of  fixin,sr  the  price  of  land  nnle:^s  they 
were  founded  upon  actual  sales  of  land  in  the  vicinity  of 
the  land  valued  and  of  sales  at  a  period  of  time  not 
remote  from  the  time  at  which  the  land  was  valued. 
Snch  actual  sales  should  be  sales  of  property  not  sold 
under  circumstances  of  pressure  by  the  vendor  or  under 
(ircnmstances  of  special  excitement  influencing  the  mind 
of  the  purchaser.  But  a  mere  general  estimate  not 
fonnded  upon  actual  sales  was  of  little  practical  value. 
There  did  not  exist  here,  as  in  most  parts  of  England, 
a  standard  value  of  land,  varying  from  time  to  time  with 
the  state  of  the  public  funds.  Xo  such  test  existed  here, 
and  the  only  other  test  here  was  that  of  actual  sale. 
I  cannot  therefore  say  that  the  valuation  of  Mr.  McLean 
was  so  disproportionate  from  the  price  obtained  as  to 
justify  the  conclusion  that  the  price  obtained  was 
wholly  unfair  or  unreasonable.  But  even  if  it  were,  the 
ilamages  claimed  in  this  part  of  the  case  were  claimed 
on  the  lo'ound  of  action  which  was  no  cause  of  action  at 
all.  Therefore,  on  both  grounds^  I  think,  the  plaintiffs 
hi\Q  failed  to  support  their  case,  and  judgment  must  be 
tntered  against  them,  and  with  costs.  For  although  the 
action  of  the  bank  towards  the  plaintiffs  had  not  been 
sneh  as  he  thought  it  ought  to  have  been  ;  yet  there  had 
been  nothing  to  complain  of  in  the  conduct  of  the  bank 
either  in  the  sale  or  in  the  course  of  the  proceedings.  I 
do  not  +bink  that  the  authorities  or  reason  justified  the 
withholding  of  costs  from  a  successful  litigant  on  the 
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j,round  that  during  the  earlier  proceedings  between  the 
parties  they  acted  inconsiderately  or  unreasonably.  The 
ordinary  consequences  must  follow  in  this  case  and  judg- 
ment ^/ouhl  bo  enlert»d  for  the  defendants,  with  costs. 

Solicitor  for  plaintiffs  :— Hopkins. 

Solicitors  for  the  defendant  bank : — Lynch  &  Co. 


Victoria,  1872.]  [3  V.  R.  (E.)  143. 

Mcdonald  v.  rowe. 

Mortgage—''  Tramfer  of  Land  Statute  '*  (No.  301),  $s.  84,  85 
—  Default  in  pagment  by  mortgagor — Notice — Form  of — 
Service — Vnregii>tered  letter — Sale  by  mortgagee — Purchaser 
holding  only  a  contract  of  sale. 

By  a  mortgage  under  the  **  Transfer  of  Land  Statute "  service 
of  the  notice  contained  in  Sec.  SI  of  that  Act,  in  manner  thercui 
mentioned,  and  a  furtiier  default  in  payment  for  seven  days,  wa^ 
made  a  condition  precedent  to  the  exercise  of  the  power  of  sale. 
Default  was  made  in  payment  of  interest,  the  principal  not  hemR 
yet  due.  The  mortgagee  served  on  the  mortgagor  notice  that  he 
would  exercise  the  power  of  sale — **  unless  the  money  due  undv^r 
your  mortgage  be  forthwith  paid.** 

Held,  that  the  notice  was  bad — (1)  in  not  specifying  whether 
payment  of  interest  only,  or  of  principal  and  interest  was  required  ; 
and  Semble  (2)  in  threatening  the  exercise  of  the  power  of  s«xle 
unless  the  money  was  *'  forthwith  "  paid. 

A  notice  by  unregistered  letter,  if  it  be  shown  to  have  reached 
the  mortgagor,  is  suffici<»nt  to  comply  with  Sec.  84  of  the  **  Transfer 
of  Land  Statute  "  (No.  301).  The  provision  in  that  section  as  to 
registration  of  the  letter  is  a  precaution  to  be  shown  where  the  mort- 
gagee is  unable  to  prove  actual  receipt  of  the  letter  by  the  mort- 
gagor. 

A  person  having  only  a  contract  of  sale  by  a  mortgagee  under 
the  "  Transfer  of  Land  Statute  "  (No.  301),  is  a  "  purchaser  "  within 
Sec.  85  of  the  Act,  which  validates  contracts  of  purchase  and  90t 
merely  registered  conveyances  or  transfers.^ 

Motion  for  an  injunction  under  the  "  Transfer  of  Land 
Statute"  (No.  301),  Sec.  24,  to  restrain  the  defendants 
dealing  with  certain  land  claimed  by  the  plaintiff. 

The  plaintiff,  Farquhar  McDonald,  being  registered 
proprietor  under  the  "Transfer  of  Land  Statute"  of 
certain  lands,  mortgaged  them  on  Ist  May,  1871,  to  the 
defendants  Thomas  Rowe  and  James  Barwick,  to  secure 

1  This  was  afterwards  doubted  by  Moleswortb,  J.,  in  Ross  v. 
Victorian  Permanent  Building  Society,  8  V.  L.  R.  Eq.  at  p.  265. 
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the  repajmeDt  on  1st  Mav.  1>7X  o^f  £U?>X  with  interest 
at  8  per  cent,  per  annoB,  parable  oa  Isi  XoTr-:iil^T.  1>71, 
and  thereafter  qoarterlT.  The  e-.x^-:^;^  w^s  undrr  ilie 
Act,  and  provided  amoc^^c  oih-r  iLi:^^  iLa;  in  cas^^ 
default  shoald  be  made  in  pavment  of  rite  pnncipal  or 
interest,  and  such  default  be  coniinned  for  :seTen  day;^ 
then  all  the  moneys  intended  to  be  se«:ured  shoald  for;b< 
with  become  pavable  and  recoverable  :  and  it  shoald  Iv 
lawful  for  the  mortgagees  to  serve  [*144]  on  the  mori> 
gagor  the  notice  mentioned  in  8ec  !>4  of  the  "Transfer 
of  Land  Statute ''  by  either  of  the  modes  mentioned  in  it, 
and  after  such  default  in  pavment  coctinuing  for  the 
further  space  of  seven  davs  after  due  service  of  such 
notice  it  should  be  lawful  for  the  mortgagees  to  exercise 
the  power  of  sale,  and  all  other  the  powers  and  authori- 
ties mentioned  in  and  given  by  the  Act. 

Default  having  been  made  in  payment  of  interest  on 
1st  November,  1871,  and  for  a  further  space  of  seven 
days  after  it,  the  mortgagees  entered  into  possession  of 
The  land.  On  30th  December,  1871,  the  interest  still  being 
unpaid,  their  solicitor  posted,  and  the  plaintiff  ivceivml, 
an  unreeristered  letter  : — 

"  Melbourne,  30th  December,  1871. 
•'Mr.  Farquhar  McDonald. 

"  Sir  : — I  am  instructed  by  Messrs.  Rowe  and  Barwick 

to  inform  you  that  unless  the  money  due  under  your 

mortgage  to  them  be  forthwith  paid,  they  will  proceed 

to  put  in  force  the  powers  given  them  by  that  document. 

I  am,  etc.,  G.  Garrard." 

The  interest  remaining  unpaid  for  a  further  space  of 
sfven  days  the  mortgagees  sold  the  land  by  auction  ; 
part  to  the  defeoidant  David  Henry,  the  remainder  to  a 
3fr.  Peck.  The  lands  sold  to  Henry  were  transferred  to 
him  by  the  mortgagees,  and  he  applied  to  be  registeretl 
as  proprietor  of  them.  The  rest  of  the  land  had  not  boon 
transferred  to  Peck. 

The  present  motion  was  to  restrain  the  defen- 
dant Henry  from  registering  under  the  provisionH 
of  the  ^  Transfer  of  Land  Statute,"  the  transfer  from 
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Rowe  and  Barwick  to  him,  and  to  restrain  the 
defendants  Rowe  and  Barwick  from  transfering  the 
other  lands  comprised  in  the  mortgage  of  Ist  May,  1871, 
until  they  had  given  notice  under  Sec.  84  of  the  Act  to 
the  plaintiff. 

Mr.  a'Beckett  for  the  moftion  : — The  *'  Transfer  of 
Land  Statute"  (No.  301),  Sec.  84,  provides  that  in  c^so 
of  such  a  default  in  payment  of  interest,  as  this  doubt- 
less was,  the  mortgagee  may  serve  on  the  mortgagor 
notice  in  writing  to  pay  the  money  owing  either  by  giv- 
ing such  notice  to  him,  or  by  leaving  it  on  the  mortgaged 
land,  or  by  sending  it  through  a  post-office  by  a  regis- 
tered letter  directed  to  the  proprietor  at  the  address 
mentioned  in  the  register  book.  The  notice  in  this  case 
was  by  an  unregistered  letter,  and  was  therefore  insuflQ 
cient.  Nor  would  the  letter,  if  registered,  have  been 
sufficient,  for  it  did  not  demand  payment,  [*145]  but  was 
merely  a  threat  of  the  consequences  of  non-payment 
which  McDonald  was  entitled  to  disregard,  more  especi- 
ally as  the  letter  mentioned  as  an  immediate  consequence 
of  non-payment,  that  which  could  at  all  events  not  have 
followed  for  the  space  of  seven  days,  as  provided  by  the 
covenant. 

Mr.  Holroyd  for  the  defendant  Barwick  : — The  pro- 
vision in  Sec.  84  of  the  "  Transfer  of  Land  Statute  "  as 
to  registered  letters  is  merely  to  secure  the  arrival  of  the 
notice.  If  it  can*  be  proved  that  the  letter  reached  its 
destination  that  is  all  that  is  necessary.  It  is  only  where 
the  mortgagee  is  unable  to  prove  actual  receipt  that  the 
precjaiition  of  registmng  the  letlter  need  be  shown. 

Mr.  Lawes  for  the  defendant  Henry  : — This  defendant 
has  a  right  to  have  registered  the  transfer,  for  which  he 
has  given  valuable  consideration.  He  knew  nothing  of 
tlie  non-sufficiency  of  the  notice.  To  be  affected  by  it, 
notice,  or  at  least  knowledge  of  it,  must  be  brought  liome 
to  him  :  Foster  v.  Hoggart.^ 

The  defendant  Rowe  was  absent  from  the  colony. 

Mr.  a'Beckett  in  reply. 

Cur.  adv.  vult. 

2  15  Q.  B.  155. 
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MR.  JUSTICE  MOLESWORTH  — 

This  case  comes  before  me  on  a  motion  for  injonc- 
tion  to  restrain  the  defendant  Mr.  Henry  from  register- 
mg,  under  the  provisions  of  the  Act  No.  301.  the  transfer 
from  the  defendants  Messrs.  Rowe  and  Barwick  to  him 
of  allotment  2,  Sec  96^  part  of  allotment  1,  Sec.  97,  and 
part  of  allotment  7,  See.  94  ;  and  to  restrain  the  defen- 
dants Rowe  and  Barwick  from  transferring  the  other 
lands  comprised  in  a  mortgage  of  1st  Mav,  1S71,  until 
they  shall  hare  given  notice  to  the  plaintiff*  Mr.  McDon- 
ald, under  the  Act  No.  301,  Sec.  84. 

The  mortgage  in  question  was  made,  as  under  the 
Act,  bj  McDonald  to  Rowe  and  Barwick  to  secure  £1^00 
payable  1st  May,  1873,  and  half-year  s  interest  payable 
Ist  November,  1871,  with  subsequent  interest  [*14G] 
quarterly.  It  provided,  amongst  other  things,  that  in 
case  default  should  be  made  in  payment  of  the  principal 
or  interest,  and  such  default  be  continued  for  seven  days, 
or  in  the  observance  of  any  covenant,  then  all  the 
moneys  intended  to  be  secured  should  forthwith  become 
payable  and  recoverable  ;  and  it  should  be  lawful  for 
the  mortgagees  to  serve  on  the  mortgagor  the  notice 
mentioned  in  the  84th  section  of  the  Act,  by  either  of  the 
modes  mentioned  in  it;  and  after  such  default  in  pay- 
ment continuing  for  the  further  space  of  seven  days  after 
due  service  of  such  notice,  it  should  be  lawful  for  the 
mortgagee  to  exercise  the  power  of  sale  and  all  the  other 
powers  and  authorities  mentioned  and  given  by  the  Act. 

On  30th  December,  1871,  a  half-year's  interest,  due 
1st  November,  remaining  unpaid,  Mr.  Garrard,  author- 
ized by  the  mortgagees,  sent  a  letter  to  the  plaintiff  by 
post,  not  registered,  which  was  duly  received.  [His 
Honour  read  the  letter  ut  supra,  p.  144.]  The  debt  i-emain- 
ii»f:  unpaid,  the  mortgagees  sold  by  auction  part  of  the 
land  to  the  defendant  Henry  under,  I  assume,  a  contract 
regular  between  ordinary  seller  and  buyer,  who  paid 
part  cash,  part  bills  ;  and  other  part  to  another  pur- 
chaser, Mr.  Peck.  There  are  various  objections  to  this 
notice  and  the  service  of  it. 

H.  TOR.  CAS.— 16 
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Upon  default  in  payment  of  interest  the  mortgagees 
had  an  option  of  requiring  payment  of  both  principal  and 
interest,  or  interest  only,  and  the  exercise  of  that  option 
in  the  former  way  would  entitle  the  plaintiff  to  pay  both. 
I  think  the  notice  was  defective  in  not  distinctly  exercis- 
ing the  option.  I  rather  think  the  mortgagees'  power 
might  be  exercised  by  an  agent,  and  that  the  agency  was 
sufficiently  asserted.  The  letter  is  not  a  demand  of  pay- 
ment, but  a  threat  of  the  consequences  of  non-payment ; 
and  that  vague,  referring  indi^tinetly  to  several  powers 
given  by  the  Act,  and  untruly,  as  threatening  conse- 
quences of  not  paying  "forthwith,"  whereas  the  conse- 
quences would  follow  seven  days'  neglect.  Upon  these 
grounds  I  am  inclined  to  think  the  notice  ineffectual 
thougli  the  last  may  be  met  by  Metters  v.  Brown.' 

As  to  the  manner  of  sending  the  notice,  I  rather  think 
the  words  in  Sec.  84,  "giving  such  notice  to  him,"  are  sat- 
isfied when  the  notice  in  fact  reaches  the  mortgagor. 
There  is  no  reason  that  a  postman  carrying  an  unregis- 
tered letter  should  not  be  as  effectual  as  a  private  mes- 
senger. [•147]  The  provision  as  to  registered  letters, 
I  think,  means  that  this  precaution,  beyond  mere  posting, 
must  be  shown  where  th^  mortgagee  is  unable  to  prove 
actual  receipt  For  the  reasons  above  noticed  I  think  the 
motion  should  succeed  as  against  the  mortgagees. 

But  the  defendant  Henry  appears  as  a  purchaser  for 
valuable  consideration  without  notice  at  the  time  of  en- 
tering into  his  contract.  The  85th  section  appears  to  me 
to  validate  contracts,  not  merely  conveyances  or  trans- 
fers, when  registered  under  the  Act,  and  to  protect  con- 
tractors knowing  nothing  to  impugn  the  propriety  of  the 
sale  when  contracting.  Forster  v.  Hoggart*  decided 
that  a  purchaser  taking  a  contract  for  title  as  under  a 
mortgage  jjower,  where  notice  should  have  been  given 
and  was  not,  might  rely  as  against  the  mortgagee  upon 
the  objection,  notwithstanding  a  clause  that  he  was  not 
bound  to  enquire.  Here  the  mortgagor  is  seeking  relief 
against  Henry  resisting.    As  to  the  other  purchaser,  he 

3  9  Jur.  N   5,  958 
*  1.')  Q.  B   v^:^, 
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is  not  a  party,  and  I  am  not  to  anticipate  the  case  which 
he  may  wish  or  be  able  to  make.  I  feel  much  doubt  as 
to  these  opinions. 

Motion  refused  as  to  defendant  David  Henry.  Order 
that  defendants  Thomas  Rowe  and  James  Barwick  be 
restrained  from  transferring  the  other  lands  (describe 
from  mortgage)  or  any  part  thereof,  as  on  a  sale  thereof 
as  mortgagees,  until  after  they  shall  have  given  notice 
to  the  plaintiff,  as  by  Sec.  84  of  the  "  Transfer  of  Land 
Statute"  provided.     Reserve  costs. 

Solicitors  :— Jennings  &  Coote— Bonnett   ^   AttenborouKh. 


Victoria,  1871.]  [2  V.  R.  (L.)  113. 

In  the  MATfER  OF  "  THE  TRANSFER  OF  LAND  . 
STATUTE," 
In  the  Matter  of  CHARLES  SALTER. 

Mortgatje — Trustee — Poxcer  to  sell  or  mortgage — Poxcer  of  sale — 
*•  Transfer  of  Land  Statute  "  {Xo,  301),  ss.  19  and  32, 

A  trustee  having  jwwer  to  sell  or  piortgage,  executed  a  raort- 
Rage  containing  a  power  of  sale  in  case  of  default  of  payment  -jpon 
one  month's  notice.  Upon  an  application  by  the  purchaser  under 
the  power  of  sale  to  bring  the  land  under  the  **  Transfer  of  Land 
Statute,"  the  Commissioner  of  Titles  refused  to  register  the  land. 

Held,  that  this  was  a  case  for  an  additional  indemnity  to  the 
^arantee  fund  under  6ec.  82 ;  but  that  the  transfer  should  be  registered 
<»n  8jch  indemnity  as  might  be  required  by  the  commissioner  being 
firen. 

Summons  to  the  Registrar  of  Titles  to  uphold  the 
ffi'ounds  of  his  refusal  to  bring  certain  land  under  the 
"Transfer  of  Land  Statute." 

The  ease  as  stated  and  signed  by  the  Commissioner 
of  Titles  was  as  follows  : — 

1.  On  the  23rd  of  April,  1863,  a  piece  of  freehold 
land,  part  of  Crown  allotment  5,  of  Sec.  3,  parish  of 
Bangaree,  county  of  Grenville,  was  vested  in  trustees 
npon  trust  for  Harriet  Jackson  for  life,  for  her  sei)arate 
use,  and  after  the  death  of  her  husband,  William  Jack 
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son,  for  life,  with  remainder  to  their  children,  as  they  or 
their  survivor  should  appoint,  and  in  default  of  appoint- 
ment to  the  children,  equally  with  an  ultimate  remainder 
to  William  Jackson  in  fee.    [•144] 

2.  The  conveyance  of  such  land  contains  the  follow- 
ing agreement  and  declaration  : — "  That  the  said  trus- 
tees or  the  survivor,  or  other  the  trustees  or  trustee  act 
ing  in  the  execution  of  the  trusts  hereby  reposed,  may 
at  any  time  during  the  joint  lives  of  the  said  William 
Jackson  and  Harriet  Jackson  with  their  consent  in  writ- 
ing, or  during  the  life  of  the  survivor  of  them  with  his 
or  her  consent  in  writing,  sell  and  absolutely  dispose  of 
the  said  trust  estate,  lands,  hereditaments  and  premises 
hereby  granted  and  released  with  their  appurtenances  to 
any  person  or  persons  whomsoever  for  the  best  price  or 
prices  which  may  be  reasonably  had  or  gotten  for  the 
same.  And  also  to  raise  any  sum  or  sums  of  money  by  way 
of  mortgage  of  the  same  lands  and  hereditaments  and  pre- 
mises, and  to  receive  the  purchase  or  mortgage  moneys 
to  arise  therefrom  and  good  valid  receipts,  releases  and 
discharges  to  give  to  the  person  or  persons  paying  the 
same,  and  to  execute  all  necessary  releases,  conveyances, 
mortgages  and  assurances  to  the  purchaser  or  purchas- 
ers, mortgagee  or  mortgagees  thereof  which  may  be  re 
quired.  And  upon  trust  to  stand  and  be  possessed  of  the 
moneys  to  arise  from  the  sale  or  mortgage  of  the  said 
lands,  hereditaments  and  premises  for  the  sole  and  8ei> 
arate  use  and  benefit  of  the  said  Harriet  Jackson  and 
William  Jackson,  or  the  survivor  of  them  and  their  issue 
upon  the  trusts  hereof,  with  power  to  invest  same  in  the 
purchase  or  mortgage  of  freehold  lands  in  tlie  colony 
of  Victoria,  or  in  such  other  manner  as  the  said  trustees 
or  the  survivor  of  them,  their  or  his  heirs,  appointees  or 
assigns  shall  deem  fit  and  advisable." 

3.  On  the  18th  day  of  May,  1864,  Messrs.  Walsh  and 
Kitchens,  the  then  trustees,  at  the  request  of  Mr.  and 
Mrs.  Jackson,  who  were  parties  to  and  executed  the  deed, 
mortgaged  the  land  to  Issac  George  to  secure  the  repay- 
ment of  £200  then  lent  by  him  on  the  18th  day  of  May, 
1866,  with  interest  in  the  meantime  at  the  rate  of  £2  103. 


ly  BE  CHARLES  SALTER.  245 

per  cent,  payable  half  yearfy.  In  the  mortgage  deed  a 
power  of  sale  was  given  to  the  mortgagee  if  default  was 
made  in  payment  at  the  end  of  one  month  after  notice 
in  writing  to  the  trustees  of  any  intention  to  exercise 
such  power. 

4.  On  the  17th  of  December,  1870,  Isaac  George,  hav- 
ing previously  given  a  month's  notice,  sold  the  land 
under  his  power  of  sale  to  Chas.  Salter,  of  Ballarat,  for 
£216  3s.,  and  the  latter  had  applied  to  bring  the  land 
under  the  operation  of  the  "  Transfer  of  Land  Statute." 

5.  Direction  has  been  given  not  to  register  the  land, 
and  in  compliance  with  a  requisition  in  this  behalf,  and 
pursuant  to  the  135th  section  of  the  "  Transfer  of  Land 
Statute,"  the  follo\iing  are  stated  as  the  grounds  upon 
which  such  direction  was  given  : — (1)  That  in  the  pre- 
sent state  of  the  reported  cases,  it  is  not  expedient  that 
the  colony  should  become  the  guarantor  of  a  title  cir- 
cumstanced as  the  applicant's  is.  (2)  That  a  power  of 
sale  exercisable  after  only  one  month's  notice  was  not 
authorised  to  be  given  by  the  trustees,  Messra  Walsh 
and  Hitchens,  to  the  mortgagee,  Isaac  George. 

The  Supreme  Court  is  referred  to  the  following  cases  : 
Clarke  v.  Royal  Panopticon,*  Bridges  v.  Longman,^  Re 
Chawner,'  an  English  decision  after  the  passing  of  the 
23  &  24  Vic.  cap.  cxlv.,  the  section  of  which,  mention- 
ing six  months,  was  adopted  in  Victoria  on  the  2nd  June, 
1804  (being  after  the  date  of  George's  mortgage),  3  Vic. 
Stat.  p.  476,  Sec^  161,  of  Act  No.  213  ;  Stodart  v.  Stod- 
art.*  It  is  believed  that  the  Master  in  Equity  in  this 
case  approved  of  a  power  of  sale  being  inserted  after  a 
three  months'  notice.    ['115]. 

a'Beckett  for  the  registrar  : — ^In  the  first  case,  Clarke 
V.  The  Royal  Panopticon,*  it  was  held  by  Vice-Chancellor 
Kindersley  that  a  power  of  sale  was  not  incident  to  a 
mortgage  ;    and   where   shareholders  having  power  to 

1  4  Drew.  20  ;   3  Jur.  X.  S.  178. 

'  24  B4»v.  27. 

3  38  L   J    Ch.  726. 

*  6  W.  W.  *  a'B.  Eq.  59. 

*  4  Drew.  26. 
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authorise  a  sale  or  mortgage  authorised  a  mortgage  it 
was  held  that  the  trustees  could  not  give  the  power  to 
sell.  This  was,  however,  not  followed  in  Bridges  v. 
Longman^  nor  in  Cook  v.  Dawson  J  Subsequently  to 
these  decisions  an  Act  was  passed  in  England,  24  &  25 
Vic.  cap.  cxlv.,  adopted  by  the  "  Real  Property  Statute," 
No.  213,  giving  the  power  of  sale  as  incidental  to  a  mort- 
gage, provided  six  months'  notice  was  given  ;  and  after 
that  statute  a  decision  was  pronounced  by  Vice-Chancel- 
lor  Malins,  in  Re  Chawner's  Trusts,^  recognising  the 
power  to  sell  on  six  months'  notice.  In  Stodart  v.  Stod- 
art,*  Mr.  Justice  Molesworth  sanctioned  money  being 
raised  on  mortgage  with  a  power  of  sale,  and  the  Master 
allowed  such  a  power  on  three  months'  notice.  Here 
the  mortgage  was  altogether  outside  the  statute,  and 
thierefore  the  provisions  of  Sees.  159  and  160  of  No.  21^ 
could  not  be  considered  as  aiding  the  mortgagee's  power. 
J.  W.  Stephen  for  the  applicant  : — The  Commissioner 
of  Titles,  in  administering  his  department,  is  not  to  legis- 
late but  only  to  carry  out  the  "Transfer  of  Land  Sta- 
tute.'' Tliat  Act  directs  him  to  bring  land  under  the 
Act  unless  there  are  conflicting  titles.  What  conflicting 
title  is  there  here  ?  At  the  most,  there  is  a  doubtful 
chance  of  an  equity  suit,  which  nobody  would  ever  think 
of  instituting.  The  applicant  has  at  least  a  good  holding 
title.  The  commissioner  does  not  go  so  far  as  to  refuse 
the  title  on  the  ground  that  there  was  no  right  to  give 
the  power  to  sell,  but  apparently  chiefly  because  the 
notice  was  too  short.  Clarke  v.  Royal  Panopticon  is  dis- 
tinguishable from  the  present  case,  as  there  the  trus- 
tees had  no  power  to  authorise  a  sale  at  all,  and  it  does 
not  appear  to  be  followed  in  the  later  cases.  If  there 
was  power  to  sell,  the  length  of  the  notice  was  immater- 
ial. Six  months'  notice  is  the  rule  in  England,  but  one 
month  here  in  such  matters  is  equal  to  six  in  England, 
lender  Sees.  19  and  23  of  the  " Transfer  of  Land  Statute" 
the  commissioner  has  no  power  to  reject  the  title,  but  at 

«  24  Bertv.  27. 

7  20  Beav.  12i3. 

8  L.  li.  8  Kq.  rAY}. 

8  0  W.  W   &  a'D.  Eq.  CO. 
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the  outside  can  only  demand  a  larger  indemnity  from  the 
insurance  fond. 

[•116]  a'Beckett  in  reply  : — The  commissioner  can 
not  bring  land  under  the  Act  until  all  encumbrances  are 
released,  and  the  definition  of  encumbrances  in  Sec.  4 
i8  sufficiently  large  to  cover  this  case.  The  applicant's 
argument  amounts  to  saying  that  the  commissioner  is 
bound  to  register  the  title  of  anyone  who  has  the  legal 
estate,  no  matter  how  doubtful  it  may  be  ;  whereas  the 
true  argument  is  that  the  commissioner  can  take  the 
same  objections  that  any  purchaser  can. 

Cur.  adv.  vult. 

Stawell,  C.J. — Summons  calling  upon  the  Registrar 
of  Titles  to  substantiate  the  grounds  of  his  objection  to 
the  registering  of  this  title.  The  objection  is  that  a  power 
of  sale  upon  a  month's  notice  is  contained  in  the  mort- 
gage deed,  the  mortgagors  being  trustees  only,  with  a 
power  of  sale  or  mortgage.  The  "Real  Property  Act," 
Sec.  59 — which  is  a  transcript  of  the  English  Act  23  & 
24  Yic.  cap.  dxv.  sec.  11 — provides  for  the  sale  by  any 
mortgagee  after  interest  is  in  arrear  for  six  months,  but 
does  not  prescribe  the  notice  to  be  given  of  the  mort- 
gagee's intention  to  sell.  In  England  the  notice  usually 
is  six  months  ;  in  this  country,  it  was  stated  during  the 
argument  that  the  notice  is  usually  one  month.  The 
land  was  sold  after  notice  of  one  month  only,  and  the 
present  application  is  by  the  purchaser  under  that  sale 
to  have  himself  registered  as  proprietor  of  the  land.  The 
registrar  refused  to  register  for  the  reason  that  in  the 
present  state  of  the  reported  cases  it  is  not  ex;j)edient 
that  the  colony  should  become  the  guarantor  of  a  title 
circumstanced  as  the  applicant's  is.  We  are  disposed  in 
one  sense  to  concur  with  the  objection,  for  we  think  this 
iv^  a  case  in  which  the  registrar  might  exercise  the  pow- 
ers conferred  upon  him  by  Sec.  32  of  the  "  Transfer  of 
Land  Statute."  That  section  provides  that  "  the  commis- 
sioner may  require  an  additional  indemnity,  if  he  thinks 
proper,  against  any  uncertain  or  doubtful  claim  or  de- 
mand arising  on  the  title."    Apart  from  the  exercise  of 
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this  discretion,  we  think  the  objection  has  not  been  sub- 
stantiated. It  is  not  an  objection  that  can  be  main- 
tained at  law,  and  the  probability  of  its  being  sustained 
in  equity  depends  on  whether  the  land  was  sold  at  an 
undervalue,  or  whether  there  was  any  irregularity  that 
has  not  been  disclosed.  We  think,  however,  that  it  comes 
within  the  words  "  uncertain  claim  or  demand,"  and  that 
it  is  just  a  case  in  which  the  Legislature  has  empowered 
the  registrar  to  prevent  the  guarantee  fund  being  sad- 
dled with  the  risk  ^f  an  uncertain  title  being  [*1171 
registered.  It  may  be  registered,  and  the  commissioner 
may  exercise  the  discretion  vested  in  him  by  Sec.  32. 
We  think  the  commissioner  has  grounds  for  his  objec- 
tion, and  therefore  refuse  the  certificate  preventing  his 
getting  costs. 

Certificate  to  issue  on  applicant  giving  such  indem- 
nity  as  may  be  required  by  the  Commissioner  of  Titles. 

Attorucya  for  applicant  : — Holmes  &  Salter. 

Attorney  for  the  Commissioner  : — Gurner,  Crown  .Solicitor. 


Victoria,  1875.J  [1  V.  L.  R.  (L  )  319. 

In  re  caveat  of  J.  B.  SLACK,  and  the  Application 
OF  W.  H.  WINDER, 

AND 

"THE  TRANSFER  OF  LAND   STATUTE." 

**  The  Transfer  of  Land  Statute"  (Xo.  301),  s.  116— Service  at 
place  named  in  caveat. 

A  rule  nisi  to  remove  a  caveat  is  not  properly  served  upon  tl:e 
caveator  by  leH\ine  it  ut  t)ie  address  i:amed  in  the  caveat  at  a 
time  when  no  person  is  present  at  such  address  to  receive  it. 

If  the  affidavit  of  service  disclose  such  mode  of  service,  iu8t«'Jid 
of  stating,  in  the  usual  form,  that  service  was  effected,  it  is  unne<-»»s- 
sary  for  the  caveator,  in  moving  to  rescind  such  a  rule,  to  make 
a  counter  affidavit  that  the  rule  nisi  never  reached  him  or  came  lo 
his  knowledge. 

Held,  also— Barry,  J.,  dissenting— that  an  admission  by  the 
caveator,  that  the  rule  nisi  did  reach  him  two  days  before  it  was 
made  absolute,  would  not  cure  the  defective  affidavit  of  service,  or 
prevent  the  Court,  from  rescinding  the  rule. 

Rulo  nisi  to  rescind  a  rule  of  Court. 
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The  rule  sought  to  be  rescinded  was  a  rule  of  Sep- 
tember 17, 1875,  directing  the  removal  of  a  caveat  lodged 
by  Slack  under  the  ''  Transfer  of  Land  Statute  "  (No.  301). 
The  ground  was  that  the  rule  nisi,  dated  September  11, 
had  not  been  served  upon  him  or  upon  any  i)er8on 
authorised  to  receive  service  on  his  behalf,  or  in  accord- 
ance with  the  statute.  In  the  caveat,  the  caveator  ap- 
pointed "  No.  78  Queen  street,  in  the  City  of  Melbourne, 
as  the  place  at  which  notices  and  proceedings  hereto 
may  be  served."  The  service  of  the  rule  nisi  of  Septem- 
ber 11  was  by  putting  a  copy  thereof,  and  of  the  aJM- 
davits,  under  the  door  at  the  address  named,  on  Saturday 
afternoon  at  2.30  p.m.,  after  the  premises  were  closed, 
and  no  answer  was  obtained  to  repeated  knocking  at  the 
door.  The  person  who  so  left  the  rule  nisi  called  at  the 
same  address  on  the  morning  of  the  following  Monday, 
September  13,  and  ascertained  from  the  occupier  that  the 
documents  had  been  received.  The  rule  nisi  was  return- 
able on  September  15,  but  was  not  called  on  till  Septem- 
ber 16. 

In  the  aflSdavit  in  support  of  the  present  rule,  the 
caveator  stated  that  he  did  not  receive  the  copy  of  the 
rule  nisi  till  September  14. 

Box  showed  cause  : — As  the  caveator  merely  named 
an  address,  in  accordance  with  Sec.  116  of  the  Act  No.  301, 
at  which  notices,  etc.,  were  to  be  served,  personal  service 
is  not  necessary.  ['320]  Such  service  as  that  effected 
has  been  held  good:  Burdett  v.  Lewis.*  The  caveator 
admits  having  received  the  documents  the  day  before 
the  rule  was  returnable,  and  he  had  ample  time  to  show 
<*ause.  It  as  not  necessary  that  he  should  have  four 
days'  notice.  If  necessary,  he  might  have  applied  for 
an  enlargement  of  the  time.  He  has  not  applied 
promptly  on  the  first  day  of  the  term.  If  the  caveator 
merely  name  a  place  for  service,  it  is  his  business  to 
watch  for  the  service  of  notices,  etc.  The  provision  of 
Sec.  116  may  be  regarded  as  a  statutory  substituted  ser- 
vice. 

»7  r.  B.  (X.  s.)  7tn. 


250  TORREXS  CASES. 


Hood  in  support  of  the  rule  : — This  enactment  does 
not  apply  to  the  service  of  rules  of  the  Court  But  ser- 
vice must  mean  service  upon  some  person,  not  the  mere 
leaving  at  a  place,  unless  so  enacted.  The  affidavit  of 
service  upon  which  the  rule  was  made  absolute  did  not 
inform  the  Court  that  there  w^as  no  person  at  the  place 
when  the  documents  were  left  there.  Though  service 
upon  an  attorney  in  a  cause  need  not  be  upon  him  per- 
sonally, it  must  be  upon  some  person,  Braham  v. 
Sawyer.2 

Cur.  adv.  vult 

The  Court  differing  in  opinion,  the  judgment  of  the 
majority  (Fellows,  J.,  and  Stephen,  J.)  was  delivered  by 
Stephen,  J. 

In  this  case  a  caveat  had  been  lodged  under  "The 
Transfer  of  Land  Statute,"  Sec.  22,  and  an  address  or 
place  "  at  which  notices  and  proceedings  relating  to  such 
caveat  may  be  served  "  had  been  duly  given.  Willianv 
Henden  Winder  summoned  the  caveator,  J.  B.  Slack,  by 
rule  nisi,  to  attend  before  this  Court  to  show  cause  why 
the  caveat  should  not  be  removed  ;  and  that  rule  was 
made  absolute,  on  an  affidavit  that  it  had  been  served  on 
Slack,  *'by  leaving  a  true  copy  at  the  office  of  Hugh 
Peck,"  being  the  place  mentioned  in  the  caveat  as  the 
place  where  notices  and  proceedings  relating  to  the 
caveat   were  to  be*  served. 

An  application  having  been  made  to  rescind  that  rule, 
on  the  ground  of  the  insufficiency  of  the  affidavit  of  ser- 
vice, it  was  contended,  on  behalf  of  Winder,  that, — as  it 
now  appeared  by  affidavit  that  the  rule  nisi  to  remove  the 
caveat  actually  [•321]  reached  the  caveator's  hands  before 
it  was  returnable,  and  as  the  caveator  w^as  actually  in 
Court  when  it  was  called  on  for  argument, — the  defec- 
tive affidavit  was  in  effect  cured,  and  he  was  therefore 
not  now  in  a  position  to  ask  that  the  rule  absolute  should 
be  rescinded,  and  Burdett  v.  Lewis  ^  was  relied  upon. 

If  the  affidavit  of  service  had  contained  any  such 
statement  as  Erie,  C.J.,  in  that  case  said  would  be  suffi 

2  1   Dowl.  &  li.  400. 

3  7  O.  B.  (X.  S.)  791. 
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cient,  it  would  not  have  been  open  to  the  objection  now 
made  ;  and  the  fact  that  it  does  not  contain  any  such 
statement,  sufficiently  distinguishes  it  from  the  form 
there  suggested. 

A  document  not  requiring  personal  service  is  not 
properly  served  on  a  person  by  leaving  it  with  ^  the  land- 
lord at  the  residence  of  the  defendant,"  Griffin  v.  Gilbert/ 
or  by  delivering  it  "  to  the  housekeeper  at  the  residence 
of  the  defendant,"  where  several  others  also  reside  at 
the  same  place  :  Lewis  v.  Blurton  ;  *  nor  will  it  do  to  put 
a  notice  into  any  ordinary  slit  in  a  door,  marked  "  let- 
ters:" Braham  v.  Sawyer  ;  •  and  a  fortiori,  it  will  not  do, 
as  was  done  in  the  present  case,  to  leave  at  the  place, 
no  person  being  there  to  receive  it:  Chaffers  v.  Glover  J 

It  is  sometimes  necessary  for  a  person  who  seeks  to 
set  aside  proceedings  for  want  of  service  to  swear  that 
the  process  never  came  to  his  knowledge:  Giles  v.  Hem- 
niing.®  The  reason  of  that  rule  is  explained  by  Alderson, 
B,,  in  Phillips  v.  Ensell,®  viz.,  that  it  must  be  presumed, 
where  the  contrary  does  not  appear,  that  the  affidavit  of 
personal  ser\ice  was  in  the  usual  form,  and,  as  "  there  is 
a  pristine  affidavit  of  service,"  the  defendant  must  swear 
he  did  not  get  the  wTit,  because  an  ambiguity  is  involved 
in  the  term  "personal  service:"  Rhodes  v.  Innes.** 

Where,  therefore,  the  affidavit  of  service  is  in  the 
usual  and  proper  form,  a  counter  affidavit  must  deny  all 
knowledge  of  the  writ  But  where,  as  here,  the  affidavit 
of  service  is  not  in  the  usual  form,  no  counter  affidavit  is 
required  as  the  vice  [*322]  of  the  affidavit  is  self-evident 
and  alone  forms  the  ground  of  applying  to  rescind  Ihe 
rule.  Thieomly  inquiry  is  whether  the  rule  was  right  under 
the  circumstances  in  which  it  was  made  ;  and  that 
depends  on  whether  the  affidavit  was  sufficient  to  justify 
the  rule. 

*  7  c.  B.  101. 

57  C   B   102. 

« 1  Dowl.  &  L.  Am. 

'  5  Dowl.  81. 

'<0  Dowl.  325. 

^  2  Dowl.  68G. 

10  7  Binff.  329. 
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In  judging  whether  that  rule  was  properly  made,  the 
Court  cannot  look  at  any  other  affidavit  than  those  which 
were  before  the  Court  when  it  granted  the  rule.  "  I  am 
quite  clear,"  says  Patterson,  J.,  "that  no  new  affidavit 
of  collateral  matter  can  be  received  for  the  purpose  of 
rescinding  the  order,  either  to  show  that  no  cause  of 
action  existed,  or  that  the  defendant  was  not  about  to 
quit  the  country  : "  Bullock  v.  Jenkins.*^ 

It  is  a  rule,  too  important  and  well  established  to  per- 
mit of  the  least  infraction,  that  no  man  is  to  be  con- 
demned, punished,  or  deprived  of  his  property  in  any 
judicial  proceeding,  unless  he  has  had  an  opportunity  of 
being  heard  ;  and  a  Court  cannot  be  satisfied  that  such 
opportunity  has  been  afforded,  unless  it  clearly  sees  that 
there  has  been  a  proper  service  of  the  process  requiring 
appearances. 

The  language  of  "The  Transfer  of  Land  Statute," 
already  quoted,  is  stronger  than  that  of  "  The  Common 
Law  Procedure  Statute,  1865,"  No.  274,  Sec.  413;  so  that 
the  practice  under  the  former  cannot  be  allowed  to  be 
less  strict  than  under  the  latter. 

The  rule  ought  not  to  have  been  made  absolute  on  the 
affidavit  now  objected  to.  It  was  so  made  absolute,  im- 
provide  and,  in  order  to  uphold  a  very  important  rule  of 
practice,  it  must  now  be  rescinded  with  costs. 

Barry,  J. — Impressed  as  I  am  with  the  importance 
of  a  strict  enforcement  of  the  performance  of  their  duty 
b}'  those  who  undertake  the  service  of  process  and  of 
notices,  and  concurring  as  I  do  fully  in  the  reasoning  of 
my  learned  brethren,  as  expressed  in  their  judgment,  I 
regret  to  find  myself  compelled  to  differ  from  the  result 
at  which  they  have  arnved,  because,  with  deference  to 
them,  they  have  not,  in  my  opinion,  given  to  the  affidavit 
of  Joseph  Bragg  Slack,  sworn  on  the  22nd  September, 
1875,  the  weight  to  which  it  is  entitled. 

[*323]  In  setting  aside  proceedings  for  irregularity  of 
service  of  an  instrument  of  any  kind,  it  is  necessary  that 
the  Court  should  be  satisfied  that  the  instrument,  or  the 

"  )  L  M   c'c  V  <>r>i. 
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fact  of  the  attempted  service,  did  not  come  to  the  know- 
ledge of  the  party. 

That  is  a  proposition  which  does  not  require  the 
citation  of  any  of  the  numerous  cases  in  the  class  by 
which  it  is  supported.  In  the  commercial  cases,  in  which 
arise  analoj?ous  questions  as  to  the  dishonour  of  bills  of 
exchange,  and  in  other  instances  w^here  proof  of  notice 
is  a  condition  precedent  ta  the  recovery  for  breach  of 
contract,  the  like  rule  prevails. 

Gair,  in  his  affidavit,  swears  that,  on  Saturday,  the 
11th  of  September,  he  served  the  rule  in  question  on  a 
house  in  which  no  person  then  was  ;  a  house  named  by 
Slack  as  the  i>lace  where  papers  were  to  be  served  on 
him,  and  that  he  put  it  under  the  door  ;  that  on  the 
following  13th  of  the  same  month  he  called  at  the  same 
place,  and  was  informed  by  Hugh  Peck  that  he  had 
received  the  copies  of  the  rule  and  affidavits,  which  he 
produced  ;  and  Slack,  in  his  affidavit,  swears  that  they 
were  delivered  to  him  by  Peck  on  the  14th. 

There  is  no  negative  oath  that  he  had  no  knowledge 
that  these  papers  had  been  properly  served,  or  that  they 
had  not  reached  the  hands  of  Peck,  who  was  named  by 
him  as  the  person  on  whom  service  was  to  be  made.  I 
agree  that  such  an  affidavit  is,  under  the  circumstances 
of  this  case,  not  required.  However,  I  cannot  conceal 
from  myself  that  there  is  here  an  affirmative  oath  of 
Slack  that  the  papers  did  reach  Peck,  and  were  delivered 
by  Peck  to  him  ;  and,  with  this  knowledge,  it  was,  as  1 
conceive,  his  duty  to  have  appeared  in  Court,  and  shown 
such  cause  as  he  could. 

It  is,  in  my  opinion,  a  ease  in  which  the  observance  of 
salutary  strictness  of  proof  of  due  service  is  relaxed  by 
tie  act  of  the  party  himself. 

Rule  absolute. 

Attorney  for  the  applicant  :— Sieve wright. 

Attorneys  for  the  respondent  :— Macgregor,  Ramsay  &  Briho. 
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Victoria,  1871.]  [2  V.  R  (L.)  10. 

In  the  Matfer  of  the  "TRANSFER  OF    LAND 

STATUTE," 

Ex  PARTE  DONALD  MUNRO  ROSS. 

No.  301,  8. 136—19  Vic.  No,  19,  s.  176^FLfa.—Sale  of  land— 
Advertisement, 

Lnud  under  the  "  Transfer  of  Land  Statute "  was  levied  on 
under  a  fi.  fa.  The  sheriff  advertised  in  tJie  local  newspaper  of  th<» 
Ist  December,  1870,  an  intention  to  sell  on  the  8rd  January,  1871,  and 
in  the  Government  Gazette  of  the  9th  December,  1870,  an  intention 
to  sell  on  the  10th  January,  1871.  The  sheriff  sold  on  the  10th,  and 
on  the  31st  January  executed  a  transfer  to  the  purchaser. 

Held,  that  substantially  there  had  been  a  compliance  with  the 
Act,  19  Vic.  No.  19,  p.  176,  snd  application  to  compel  the  Registrar- 
General  to  register  the  transfer  granted,  but  without  depriving  him 
of  his  costs. 

Summons  under  the  "  Transfer  of  Land  Statute,- '  Sec. 
1^0  ;  calling  upon  the  Registrar-General  to  shew  cause 
why  Ross  should  not  be  registered  as  the  owner  of  land 
near  Belfast.  The  reasons  given  for  not  registering  the 
applicant  were  as  follows  : — 

"  George  Xalder  was,  on  the  24th  November,  1870, 
the  registered  proprietor  of  freehold  land,  Crown  allot- 
ment 1,  of  Sec.  1,  parish  of  Woomdoo,  county  of  Hamp- 
den. On  that  day  a  copy  of  a  writ  of  ft.  fa.  against  him, 
at  the  suit  of  Martin  and  others,  was  served  on  the 
Registrar  of  Titles,  accompanied  by  a  statement,  as 
required  by  Sec.  106  of  the  *  Transfer  of  Land  Statute,' 
specifying  such  Crown  allotment  as  the  land  sought  to  be 
affected  by  such  w'rit,  and  the  usual  entry  was  thereupon 
made  in  the  register  book.  On  the  31st  January,  1871, 
a  written  transfer,  dated  the  10th  day  of  the  same  month 
by  the  sheriff  of  the  Belfast  circuit  district,  to  Duncan 
Munro  Ross,  of  all  Nalder's  estate  in  such  land,  was  pre- 
sented for  registration,  which  transfer  purports  to  be  on 
a  sale  under  the  said  writ,  in  consideration  of  £51.  A  sale 
of  the  land  was  advertised  in  the  Government  Gazette 
of  the  0th  December,  1870,  to  take  ['11]  place  at  the 
Caledonian  Hotel,  Belfast,  on  10th  January,  1871,  and 
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was  also  advertised  in  the  Belfast  Gazette  of  the  Ist 
December,  1870,  a  newspaper  circulating  in  the  neigh- 
bourhood of  the  land,  to  take  place  at  the  same  hotel  on 
3rd  January,  1871.  The  transfer  to  Ross  has  been  refused 
to  be  registered  ;  and  in  compliance  with  a  requisition 
on  this  behalf,  and  pursuant  to  the  135th  section  of  the 
'Transfer  of  Land  Statute,'  the  following  is  stated  as 
the  ground  of  such  refusal  : — That  the  sale,  not  having 
been  duly  advertised,  is  void  ;  19  Vic.  No.  19,  Sec.  176  : 
Beavan  v.  Ghadwick.* 

"  J.  Carter,  Commissioner  of  Titles." 

T.  a'Beckett  for  the  registrar  : — The  proper  advertise- 
ing  of  a  sale  of  land  is  a  condition  preliminary  to  the 
sale,  and  the  land  must  be  properly  sold  before  the  regis- 
trar can  recognize  a  transfer  by  the  sheriff.  The  transfer 
itself  is  not  conclusive  evidence  that  everything  done 
prior  to  it  was  regular.  [Stawell,  C.J. — The  month's 
notice  of  sale  required  by  the  Act  is  only  to  prevent  a 
hasty  sale.]  The  Act  requires  the  notice  to  be  given  in 
two  newspapers.  Here  it  is  only  given  in  one,  because 
the  notice  in  the  Belfast  Gazette  was  not  correct,  it 
mentioning  the  sale  as  on  the  3rd  January,  whereas  it 
did  not  take  place  till  the  10th.  In  Bt?aven  v.  Chadwick,^ 
a  sale  took  place  after  due  notice,  but  the  bailiff  was 
beguiled  from  the  place  by  the  purchaser,  who  refused 
to  complete  the  transaction,  and  the  bailiff  held  a  fresh 
wile  the  same  day  to  another  person.  The  Court  wa^ 
then  of  opinion  that  the  second  sale  was  regular,  but 
here  no  sufficient  notice  was  given  at  all. 

Higinbotham  for  the  applicant : — The  Act  requiring 
notice  to  be  given  in  two  papers  is  directory  only,  not 
mandatory.  All  the  registrar  has  to  look  to  is  the  trans- 
fer from  the  sheriff.  If  the  transferee  could  maintain 
ejectment  on  that  transfer,  he  is  entitled  to  be  registered 
as  the  owner  of  the  legal  estate  :  Dreverman  v.  I>oherty,2 
White  v.  Bannister,^  Jaoomb  v.  Goldsmith.* 

Cur.  adv.   vult. 

»  3  W.  W.  &  a'B.  L.  127. 

2  Victorian  Reports,  Vol.  1  ,Eq.  4. 

»  Sup.  Ct.  Vic.  Sept.  21, 1858. 

*  Snp.  Ct.  Vic.  July  3,  18C1. 
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Stawell,  G.J. — Suinnwms  to  the  Registrar-Genei*al  to 
8hew  cause  why  Ross  should  not  be  registered  as  the 
owner  of  land.    The  land  was  brought  under  the  statute. 
It  was  levied  on,  and  notice  of  intention  to  sell  by  the 
sheriff  was  given,  but  an  error  crept  into  the  advertise- 
ments.      In   the   local   newspaper   the  notice   was  of 
an  intention  to  sell    on    [*12]    the  3rd    January ;   in 
the    Gazette    the     notice    was    for    a    sale    on    the 
10th    January.       The    month    required    by     the    Act 
expired  on  the  10th  and  not  on  the  3rd.    The  sale  took 
place  on  the  10th.    The  land  was  purchased  by  Boss,  and 
the  usual  bill  of  sale  executed  by  the  sheriff,  and  posses- 
sion  taken.     The   Commissioner   of  Titles   declined  to 
register  this  transfer  on  the  ground  that  the  publication 
of  the  time  and  place  of  sale  in  the  local  newspapers  was 
not  conformable  to  the  Act.    We  had  occasion  to  con- 
sider this  question  in  a  case  of  ejectment :   Beavan  v. 
Chadwick.**  We  then  held  thiat  the  object  of  the  Act  in 
directing  advertisements  was  not  so  much  to  obtain 
competition  and  a  fair  amount  at  the  sale,  as  to  insure 
a  reasonable  time  intervening  between  the  first  notice 
of  sale  and  the  actual  sale,  so  as  to  prevent  one  person's 
land  being  seized  and  sold  for  the  debt  of  another,  and 
we  are  still  of  the  same  opinion.    We  think  in  the  present 
case,  it  is  only  applying  the  same  principle  which  we 
then  laid  down,  to  say  that  substantially  there  has  been 
a  compliance  with  the  Act.    The  sale  took  place  after 
the  expiration  of  a  month  from  the  notice,  and  if  we  were 
to  read  the  Act  as  rigidly  as  the  Commissioner  of  Titles 
conceives  it  ought  to  be,  we  were  wrong  in  Beavan  v. 
Chadwick.    Although  it  is  the  duty  of  the  commissioner 
to  take  these  objections,  we  think  this  is  untenable,  and 
the  transfer  should  be  accepted.    The  case  stands  in  a 
different  position  from  most  others  brought  before  us  in 
this  way.    No  other  questions  or  points  can  arise.    It  is 
not  as  if  we  were  asked  to  compel  the  commissioner  to 
bring  the  land  under  the  statute,  the  land  is  already 
within  the  statute  ;   and  the  reasons  we  have  referred 
to  in  other  cases  which  lead  us  to  hesitate  before  we 
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compel  the  commissioner  to  accept  a  title  do  not  exist 
in  this.  We,  therefore,  grant  the  application.  But  we 
think,  as  far  as  the  commissioner  is  concremed,  he  only 
exercised  a  proper  vijnlance,  and  the*  ef orv  we  de<:lint-  to 
Kive  any  certificate  to  deprive  him  of  his  costs.  We 
offer  no  opinion  as  to  whether  the  proviso  is  mandatory 
or  directory  ;  our  judgment  of  course  assumes  it  to  be 
mandatory. 

Attorney  for  ♦he  Rt^gistrar  : — Gnmer,  (*r«  wn  S- »Ii«i*or. 
Attorney  for  the  applicant  : — Farmer. 


ViciORiA,  1880.]  [6  V.  L.  R  (L)  45S. 

Ix  RE  "THE  TRANSFER  OF  lAND  STATUTE" 
Ex  PARTE  BOND. 

''Tramfer  of  Land  StatuW*  (.Vo.  301),  ».  100 — Trans/tr  under 
several  icn'ts  of  fi,  fa, — t>uVj  of  lit^jhtrar  to  deciiU  on  ralidiiy 
— •'  The  Land  Act,  ISGO;'  ss.  '^0,  llO—Lease^Cowlition 
afjainst  assifjnment — lUffulations — I'ltm  riren. 

The  judicial  duty  of  examining  into  the  val!«]!tT  of  inf*trnmcnts 
presented  to  the  Registrar  of  Title**  for  registration  is  iin|»<>s<-*I  up«ju 
him  by  the  •*  Transfer  of  Land  Statute.'* 

L'nder  Sec.  106  of  the  "Transfer  of  Land  Statute,"  it  is  the 
duty  of  the  Registrar  of  Titles  to  register  the  first  transfer  under 
a  sale  from  the  sheriff  which  is  l'xit{*rti  witb  mm,  if  it  be  Vdiui ;  if 
it  appear  not  to  comply  with  a  condition  in  the  instmin«>rit  of  title, 
he  must  decide  for  himself  whether  such  condition  is  valid. 

Under  **  The  Land  Act,  18*)9,"  Sec.  110,  no  fx)wer  is  g'vcn  to 
make  a  regulation  for  the  insertion,  in  leam^  under  Sc<*.  110.  of  a 
r-ondition  prohibiting  assig^nment  of  the  lease  ;  such  condition,  ;f 
inserted,  is  ineffectual. 

Summons  to  the  Registrar  of  Titles,  to  substantiate 
and  uphold  the  grounds  of  his  refusal  to  register  John 
Bond  as  proprietor  of  certain  land.  The  statement  of 
the  registrar  was  that  one  Godfrey  was  registered  pro- 
prietor of  a  lease  dated  1st  December,  1879,  from  the 
rrown  to  him,  his  executors,  administrators  and  ap- 
proved assigns,  for  seven  years,  which  lease  contained 
the  following  clause  : — 

^  Provided  further,  and  thes^  prrs(»uts  are  upon  this 
expiesH  condition,  that  no  assignment  or  transfer,  whvtlier 
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by  operation  of  law  or  otherwise,  of  these  presents  or 
other  instrument  affecting  the  premises  hereby  demised, 
shall  have  any  effect  or  yalidity  whatsoever  unless  and 
until  the  Governor,  acting  by  and  with  the  advice  of  the 
Executive  Council,  sanction  the  same,  and  further  until 
the  same  be  registered  in  the  office  of  Crown  Lands ; 
and  all  such  instruments  as  aforesaid  shall  have  and 
take  priority  not  according  to  their  respective  dates,  but 
according  to  the  priority  of  the  registration  thereof." 

On  22nd  March,  1880,  a  copy  writ  of  fl.  fa.  against  the 
lessee,  at  the  suit  of  the  Colonial  Bank,  accompanied  by 
a  statement  specifying  this  lease  as  sought  to  be  affected, 
was  served  upon  the  Registrar  of  Titles,  and  by  him  duly 
entered  as  required  by  the  "  Transfer  of  Land  Statute  " 
(No.  301),  Sec.  106.  On  15th  April,  a  copy  fi.  fa.  against 
the  lessee,  at  the  suit  of  Bond,  similiarly  accompanied, 
was  served  upon  the  registrar,  and  entered.  On  6th  May, 
a  transfer  from  the  sheriff,  in  pursuance  of  the  fi.  fa.  of 
the  bank,  was  lodged  for  regi-stration  and  registered.  On 
10th  May,  a  transfer  from  the  sheriff  to  Bond,  in  pur- 
fiuance  [*459]  of  his  fi.  fa.,  was  lodged  with  the  registrar, 
who  refused  to  register  it  The  grounds  of  the  regis- 
trar's refusal  were  :  (1)  That  it  is  the  duty  of  the  Regis- 
trar of  Titles  to  register  instruments  in  the  order  in 
which  they  are  lodged  with  him  for  registration.  (2)  That 
the  special  clause  in  the  lease  referred  to  does  not  relate 
to  or  affect  the  registration  of  instruments  under  the 
"  Transfer  of  Land  Statute." 

An  affidavit,  filed  on  behalf  of  the  applicant,  Bond, 
stated  that,  in  the  year  1879,  Bond  recovered  judgment 
against  Godfrey  for  £600,  and  issued  execution  on  ISlh 
November  of  that  year.  On  4th  April,  1880,  Bond  ob- 
tained the  necessary  sanction  of  the  Governor-in-Council 
to  the  registration  of  his  fi.  fa.  at  the  Crown  Lands  office, 
and  this  sanction  was  endorsed  upon  the  copy  writ 
lodged  by  him  with  the  registrar  on  15th  April.  On  6th 
April,  the  sheriff  sold  under  Bond's  writ.  On  27th  April, 
Bond  obtained  the  sanction  of  the  Governor-in-Council 
to  registration  of  a  transfer  under  the  sale  in  pursuance 
of  that  writ,  and  such  sanction  was  endorsed  upon  the 
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transfer  lodged  by  him  on  10th  May.  The  sale  under 
the  bank's  fi.  fa.  was  on  13th  April,  and  the  sanction  of 
the  Governor-in-Couneil  to  registration  of  such  writ  at 
the  Crown  Lands  oflSee  was  obtained  on  20th  April — the 
sanction  to  the  transfer  under  the  sale  in  pursuance  of 
such  writ  being  obtained  on  25th  May.^ 

Holroyd,  Q.C.,  for  the  registrar  : — Under  Sec.  106,  the 
transfer  first  registered  takes  the  title,  the  land  then  no 
longer  remains  registered  in  the  name  of  the  execution 
debtor.  The  second  transfer  could  not  be  registered  for 
any  purpose  ;  it. would  be  con  [•460]  trary  to  the  whole 
policy  of  the  Act  to  have  two  transferees  registered  at 
the  same  time  in  respect  of  the  same  land  :  Registrar  of 
Titles  V.  Paterson  (2  App.  Cas.  110  ;  46  L.  J.  (P.C.)  21). 

[Btawell,  C.J. — The  complaint  is  that  the  present 
applicant  is,  by  the  refusal  of  the  registrar,  completely 
precluded  from  contesting  the  question  before  any  com- 
petent Court.]  Sees.  144-6  prevent  any  injustice  result- 
ing ;  they  provide  for  compensation  to  any  one  who  is 
shut  out  of  his  rights.  The  registrar  has  nothing  to  do 
with  the  proviso  in  the  lease  ;  that  is  entirely  inter 
partes,  between  the  landlord  and  tenant,  and  is,  more- 
over, invalid.  Landlord  and  tenant  cannot  make  a  valid 
direct  covenant  that  there  shall  be  no  assignment  with- 
out sanction  during  the  term  ;  though  a  covenant  may 
be  framed  to  accomplish  the  object,  by  forfeiting  the 

1  The  following  table  shows  the  dates  of  all  the  various  dealings, 
in  <»hronoloj:ical  order  : — 

22nd    March  —Copy  Bank's  fi.  fa.  lodged  with  Registrar. 
4th   April— Sanction    of     Govemor-in-Council     to     registration    of 

Bank's  fi.  fa. 
6th  April— Sheriff  sold  under  Bond's  fi.  fa. 

13th   April— Sheriff  sold  under  Bank's  fi.  fa. 

15th    April — Copy  Bond's  fi.  fa.  lodged  with  Registrar. 

20th   April — Sanction    of    Governor-in-Council     to     registration    of 
Bank's  fi.  fa. 
6th    May— Transfer  from  Sheriff  under  Bank's  fi.  fa.  lodged  with 
Registrar,  and  registered. 

10th  May— Transfer  from  Sheriff  under  Bond's  fi.  fa.,  with  sanc- 
tion of  Govemor-in-Council  endorsed,  lodged  with  Regis- 
trar, and  registration  refused. 

25th  May— Sanction  of  Governor-in-Council  to  transfer  under 
Bank's  fi    fa. 
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tenant's  interest  upon  an  nnanthorised  assignment.  They 
cannot  stipulate  that,  in  case  of  the  insolvency  of  the  ten- 
.  ant,  his  assignee  shall  not  take,  though  the  lease  might 
be  made  determinable  on  the  insolvency.  This  point  wa^ 
not  decided  in  ex  parte  Ellison,^  where  the  lease  did  not 
purport  to  exclude  an  assignment  by  operation  of  law. 
Nor  does  "  The  Land  Act,  1869  "  (No.  360),  authorise  the 
insertion  of  such  a  proviso  in  a  lease  granted  under  it 

a'Beckett,  for  the  applicant,  in  support  of  the  sum- 
mons : — In  Ex  parte  Ellison,^  the  Court  did  not  decide 
that  the  registrar  is  not  concerned  with  the  condition 
of  the  lease,  but  merely  that  he  had  mistaken  its  effect ; 
it  seemed  to  be  of  opinion  that  he  should  register  the 
transferee's  title  as  subject  to  the  same  conditions.  He 
must  take  notice  of  the  conditions  of  a  Crown  lease — the 
conditions  and  limitations  of  the  grant  in  fact — and,  if  he 
finds  that  a  condition  has  been  broken  or  not  complied 
with,  he  must  not  register  the  transfer.  This  is  not  a 
case  of  ordinary  lease  under  "The  Land  Act,  1869."  Sec. 
15  of  "The  Transfer  of  Land  Statute  "  (No.  301),  enacts 
that  thenceforth  grants  in  fee  or  for  years,  of  Crown 
lands,  shall  be  registered,  and  that  the  registration  shall 
be  taken  to  be  an  enrolment  of  record  of  the  grant. 
?iec.  49  provides  that  the  land  included  in  any  certificate 
of  title  or  registered  instrument  shall  be  [*461]  deemed 
to  be  subject  to  the  conditions  contained  in  the  grant 
thereof.  It  is  not  the  duty  of  the  registrar  to  inquire 
into  the  validity  of  any  condition  in  the  grant,  unless  it 
be  clearly  inconsistent  with  some  other  condition  in  it. 
He  has  to  deal  with  the  registered  title  as  he  finds  it, 
subject  to  all  its  conditions  ;  if  they  are  intelligibly 
expressed,  he  must  give  effect  to  them.  It  is  submitted 
that  the  registrar  was  wrong  in  registering  the  transfer 
first  lodged  with  him,  it  not  being  in  conformity  with  the 
conditions  of  the  lease  ;  and  he  was  also  wrong  (notwith- 
standing this  registration)  in  not  registering  the  trans- 
fer afterwards  lodged  by  the  pi'esent  applicant,  \^iiich 
did  conform  to  such  conditions.  The  Privy  Council* 
in    Paterson's    case,  did    not    decide   that    the    second 
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traaiafer  could  not  have  been  repstered,  if  the  sale 
under  the  alias  writ  had  been  effectual.  8ec.  37 
seems  to  contemplate  the  registration  of  more  than  one 
title  at  once  valeat  quantum  ;  for  it  prescribes  that  every 
instrument  presented  for  registration  shall  be  registered 
in  the  order  and  as  from  the  time  it  is  produced  for  that 
purpose.  If  several  writs  of  fi.  fa.  are  registered,  a  sale 
under  each  may  be  registered  ;  the  registrar  is  not  to 
determine  their  priority,  at  that  stage  at  any  rate.  No 
confusion  would  be  occasioned,  because  all  after  the  first 
would  be  noted  as  subject  to  all  rights  under  the  pre- 
ceding ones.  No  caveat  could  have  been  lodged  against 
the  registration  of  the  other  transfer. 

There  is  now  no  question  whether  the  condition  in 
question  is  one  to  the  insertion  of  which  in  the  lease 
the  lessee  could  not  have  been  compelled  to  submit.  This 
being  a  Crown  lease,  we  do  not  start  with  the  fee  simple 
in  anyone,  as  in  the  case  of  a  private  title  ;  we  start  with 
a  limited  estate,  created  by  xVct  of  Parliament.  Sec.  110 
of  *'  The  Land  Act,  1869  "  (No.  360)  authorises  the  Gov- 
ernor to  make  rules  and  regulations,  prescribing  the 
form  of  leases  issued  under  it,  and  the  conditions  upon 
which  the  same  shall  be  issued,  and  for  more  fully  carry- 
ing out  the  objects  and  purposes,  and  guarding  against 
evasions  and  violations  of  the  Act.  One  main  object  of 
the  Act  was  to  prevent  any  alienation  within  a  certain 
time,  and  this  condition  is  in  pursuance  of  that  object. 
In  carrying  out  such  object,  the  regulations  may  effectu- 
ally prescribe  a  covenant  not  mentioned  in  the  Act  : 
Kettle  V.  The  Queen  «  [*462]. 

Holroyd  in  reply  : — It  is  unnecessary  to  argue  that 
two  transfers  could  not  be  on  the  register  at  the  same 
time.  Sees.  34-43  of  Act  No.  301  show  that  when  land  is 
transferred  to  a  new  proprietor,  there  is  an  entirely  new 
start  in  the  title  ;  the  old  proprietor  is  done  with.  Sec. 
37  does  not  contemplate  more  than  one  transfer  on  tiie 
reifister  at  the  same  time  ;  the  instruments  it  refers  to 
are  mortgages  and  other  charges,  of  which  any  number 
may  be  registered  without  confusing  the  title.    Sec.  49 
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does  not  subject  the  land  to  invalid  conditions  in  tbc 
grant,  and  the  reason  for  its  stating  that  the  land  shall 
be  subject  to  the  conditions,  etc.,  in  the  grant,  is  that 
nothing  of  the  kind  is  noted  upon  or  in  the  certificate- of 
title  ;  it  is  not  intended  to  give  validity  to  conditions 
imposed  under  a  subsequent  Act.  Sec.  110  of  Act  No.  3ii0 
does  not  authorise  regulations  for  inserting  conditions  in 
a  lease  which  are  not  prescribed  by  Sec.  202. 

Cur.  adv.  vult. 

Stawell,  C.J. — The  registrar  has  assigned  two  rea- 
sois  for  his  refusal  to  register  Bond's  transfer.  One, 
that  it  was  his  duty  to  register  instruments  in  the  ordi^r 
in  which  they  are  lodged  with  him  for  registration  ;  and 
as  an  abstract  proposition  that  may  be  so  ;  but  it  is  not 
his  only  duty  :  the  other,  that  a  special  clause  in  the 
lease  did  not  affect  the  transfer  of  an  instrument  under 
the  "  Transfer  of  Land  Statute."  If  by  this  he  meant  that 
the  special  clause  was  void,  it  is  quite  correct.  He  has 
given  a  reason  for  what  he  did,  namely,  that  he  has  per- 
formed his  duty  of  investigating  the  law,  and  arrived  at 
a  conclusion  that  the  clause  was,  in  his  opinion,  void. 
But  if  he  meant  that  this  second  reason  was  only  sub- 
sidiary to  and  supporting  the  first,  and  that  he  was  simply 
to  accept  all  instruments  in  the  order  in  which  they  were 
lodged,  without  reference  as  to  whether  they  were  valid 
instruments  or  not,  he  was,  I  venture  to  think,  in  error, 
and  it  is  only  right  that  he  should  be  put  in  possession 
of  the  views  of  the  Court  on  the  point.  The  judicial  duty 
is  imposed  on  him  of  examining  into  the  validity  of 
instruments  presented  to  him  for  registration.  He  is  to 
investigate  them  and  all  the  facts  [*463]  presented  to  him 
and  say  whether  sucii  instruments  are  valid  or  not.  That 
appears  to  be  the  necessary  conclusion  from  the  132nd 
and  135th  sections  of  the  Act.  Sec.  132  prescribes  the 
mode  by  which  a  certificate  of  title  issued  "in  error" 
may  be  withdrawn.  What  is  the  meaning  of  "  error  ?  " 
Not,  in  my  opinion,  a  mistake  of  fact  only,  but  also  an 
error  in  law.  That  s(»ction  contains  the  expressions 
"issued  in  error  or  contains  any  misdescription  of  land  or 
boundarii'S.''    And  Sec.  135  provides  that  if  the  registrar 
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refuse  to  register  he  maj  be  oxi-pp-IIr^  t«.  a*-1zt:  rea$i:'n«  : 
that  is  reasons  in  law  a.s  well  a«  ii  f^  -t.  If  i--iv1t  tie 
mechanical  dntr  of  i>rgijc*#-riiiz  in^^r-ii:.-::**  Tii::-i  or  ii;- 
valid  were  imposed  on  Lim.  tL-r  l^^-er  *— 1:«,-=.  w«^.:ild  l^ 
scarcelr  neeessarr.  This  view  of  tlat  *e-—:  n  is  c^  n- 
firmed  by  the  decision  of  tLe  Pri—  <_*-.::n  :]  :n  Be^^trar 
of  Titles  V-  Paterson,*  where  rl*r  q-i*-*'i..n  ma*  ai^krd, 
why  did  not  the  rein^rnir  ^py*^!  ?  evid^-ntlj  ^Lowinz 
that  in  the  opinion  of  th-ir  L/^ni^Lij**  the  r-scponsiMlitj 
was  cast  on  him  of  preventini:  !r.«"r^:L«f-iit*  b^inj:  r-rcis*- 
tered  which  in  law,  as  well  as  in  f^*-*.  ot^Lc  not  to  be 
placed  on  the  register.  TLe  int-n^ion  of  the  Le^.slatire 
was  obviouslv  to  impO!«e  this  d^rj  on  Liu  in  the  first 
instance.  The  registrar  is  comftit^*ed  the  aniLorltr,  gnb- 
ject  to  an  appeal  againift  Lis  d*f<:i*i'»n-  to  d-t^-nnine  the 
validity  of  the  instmment  as  well  as  tLe  priority  of  re;ds- 
tration  in  point  of  time  ;  and.  ei«-ept  in  «.--rTain  ^\^^'\iA 
eases,  he  is  allowed  his  costs.  He  Las.  therefore,  to  dis- 
charge not  merely  ministerial  bnt  jndir-ial  duties.  If  he 
decide  erroneously  there  is  an  apf^eal  to  this  Conrt,  and 
ultimately  to  the  highest  apjiellare  trib^naL  It  may  be 
that  better  provision  conld  be  advanta^re^josly  made  by 
bringing  both  parties  claiming  the  land  together,  and 
allowing  them  to  litigate  betwef-n  thems^lres  :  but  that 
is  no  reason  for  disturbing  the  constm^tion  of  the  .sta- 
tute as  it  is  at  prc^sent  framed. 

In  support  of  the  validity  of  the  instmment  first  n-jns- 
tered,  it  was  urged  that  the  registrar  was  right  in  regis- 
tering it  ;  that  the  land  was  taken  under  a  jud^nnent, 
the  lessee^'s  estate  sold  and  passed  to  the  purcha.*«er  by 
operation  of  law,  and  the  purchaser  was  entitled  to  a  cer- 
tificate  of  title  ;  and  that  the  clause  in  the  leawe  prohi- 
biting assignments  by  operation  of  law  was  void.    [•A^^] 

-The  Land  Act,  18Cd,"'  Sec.  110,  gives  p  »wer  to  the 
Oovernor-in-C^ouncil  to  make  regulatiouH  for  the  purfioses 
theretofore  mentioned,  and  for  the  execution  of  all  mat- 
ters arising  out  of,  not  inconsistent  with,  and  not  pro- 
vided for  by  the  Act.  Sec.  20,  which  provides  for  condi- 
tions being  inserted  in  the  lease,  never  intended  that 
Buch  a  clause  should  be  inserted  ;  and  thus,  apart  alto- 
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gether  from  the  question  of  ultra  vires  as  to  the  framing 
of  the  rules,  the  provision  is  in  direct  antag:onism  to  the 
statute  itself.  The  policy  and  intention  of  the  Legisla- 
ture, distinctly  conveyed  by  the  statute,  was  to  place  a 
stringent  control  over  the  licensee  ;  but  when  the  license 
matured  into  a  lease,  and  a  lease  was  issued,  the  lessee 
was  subjected  to  comparatively  no  control.  The  sec- 
tion provides  that — "  Every  lease  shall  be  for  a  term  of 
seven  years,  and  shall  contain  the  usual  covenant  for  the 
payment  of  rent,  and  a  condition  for  re-entry  on  non- 
payment, and  on  payment  of  £1  for  each  acre  the  lessee 
or  his  representative  shall  be  entitled  to  a  grant  in  fee.'' 
,  There  is  no  clause  prohibiting  an  assignment.  The 
licensee  might  never  take  a  lease,  he  might  at  the  expira 
tion  of  his  license  pay  up  the  £1,  and  take  a  Crown  grant. 
The  lessee  is  thus  free  from  almost  all  the  restrictions 
imposed  on  the  license^e.  Although  it  was  considered 
desirable  that  during  the  license  he  was  to  be  com- 
pelled to  make  improvements  and  remain  on  the  land, 
yet  when  those  improvements  had  been  effected,  and  the 
lessee  emerged  from  his  chrysalis  condition  of  licensee  and 
had  given  satisfactory  evidence  of  his  future  intention, 
it  was  no  longer  necessary  to  subject  him  to  such  restric- 
tions, and  the  Act  did  not  prevent  his  assigning  his  lease. 
Apart  from  this  view,  the  proviso  that  an  assignment 
by  operation  of  law  should  render  the  whole  grant  void 
is  repugnant  to  that  grant,  and  is  therefore  void.  The 
conclusion  of  the  registrar  was  sound,  and  the  summons 
must  be  dismissed. 

I  omitted  to  notice  that  by  Sec.  20  it  is  provided  that 
the  lessee  or  his  representative  should  have  a  grant  in 
fee.  It  might,  i^erhaps,  be  supposed  that  the  word  "repre- 
sentative'' was  by  implication  opposed  to  a  grant  being 
issued  to  any  person  except  the  licensee  himself  or  his 
personal  representative,  and  so  assignment  by  the  lessee 
was  prohibited  by  the  statute  ;  but  the  word  is  not 
limited  to  [*4()5]  personal  representatives.  Either  a  per- 
sonal or  a  legal  assignee  may  be  a  repr:^sentative. 

Simpson,  J. — I  quite  agree  that  the  commissioner  is 
I^ossessed  of  judicial  functions  in  such  a  case  as  this,  as 
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is  shown  in  Paterson's  case  ;  at  the  same  time,  I  think 
that  the  framers  of  the  "Transfer  of  Land  Statute  •'  did 
not  intend  that  he  should  hold  that  position.  I  have  no 
doubt,  however,  that  the  registrar  has  the  power,  and 
that  it  is  his  duty,  on  the  first  application,  to  decide 
whether  the  applicant  is  entitled  to  registration.  It  is 
much  to  be  regretted  that  the  Act  should  leave  so  much 
defective  as  to  determining  disputes  of  this  kind  under 
it.  I  think  it  would  have  been  much  better  to  bring  the 
adverse  claimants  face  to  face  to  litigate  the  title  be- 
tween them,  after  the  manner  of  interpleader  proceed- 
ings. AVith  his  decision  in  this  case  I  quite  concur.  I 
think  the  registrar  was  right  in  refusing  to  register  the 
second  transfer,  as  long  as  the  first  remained  on  the 
register. 

I  agree  also  with  the  view  that  the  clause  in  the  lease 
is  inoperative,  and  for  two  reasons,  about  which  I  have 
no  doubt.  The  regulation  is  ultra  vires  ;  it  is  not  in  the 
Act ;  it  is  a  mere  departmental  regulation,  which  can 
derive  no  authority  except  from  the  Act.  I  feel  equally 
clear  that  if  the  regulation  were  valid,  it  fails  to  carry 
out  what  is  said  to  be  contemplated.  It  is  plain  to  any 
lawyer  that  such  language  as  this  in  the  lease  means 
nothing.  There  are  means,  invented  by  conveyancers,  of 
determining  a  lease  in  certain  events.  There  are  ques- 
tions whether  a  lease  is  void  or  only  voidable — that  is, 
as  between  the  landlord  and  tenant.  The  present  case 
is  between  two  conflicting  tenants.  If  it  means  to  render 
the  lease  void  on  an  assignment,  that  intention  has 
not  been  expressed  in  intelligible  legal  language.  It  is 
an  inartificial  attempt  to  restrict  a  power  of  alienation, 
which  the  law  says  cannot  be  restricted,  and  is  repug- 
nant to  the  grant. 

Higinbotham,  J. — It  was  the  intention  of  the  fram- 
ers of  **  The  Land  Act,  1869,'-  to  draw  a  distincticm  be- 
tw^een  licensees  and  lessees.  The  Act  places  every  poss- 
ible obstruction  in  the  way  of  the  licensee  parting  with 
his  interest.  It  is  equally  clear  that  it  was  the  inten- 
tion of  the  Legislature  to  grant  to  the  lessee,  [*4(;r)]  after 
he  became  lessee,  facilities  lor  alienation  which  the  Act 
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endeavours  to  withhold  from  the  licensee.  As  between 
landlord  and  tenant,  the  Crown  would  have  power  to 
make  a  condition  in  the  lease  against  alienating  by  the 
tenant.  But  for  the  purpose  of  preventing  alienation  by 
operation  of  law,  I  apprehend  that  the  only  way  by  which 
that  object  could  be  effected  would  be  to  make  the 
estate  defeasible  on  certain  events  affecting  the  right  to 
the  land,  by  means  of  some  acts  arising  from  the  opera- 
tion of  law.  As  between  landlord  and  tenant,  a  condi- 
tion of  this  kind  could  not  be  made  so  as  to  be  effectual 
by  declaring  that  no  transfer  or  assignment  by  opera- 
tion of  law  should  be  effectual  till  the  consent  of  third 
parties  was  obtained,  or  the  assignment  registered  at  a 
particular  place  ;  that  is,  conceding  that  the  Crown 
would  have  the  right  to  put  into  any  lease  under  "  The 
Land  Act,  1869,"  any  covenant  which  a  landlord  might 
put  into  a  lease  to  a  tenant.  I  therefore  think  that  this 
(covenant  or  pi'oviso  is  void. 

It  is  the  duty  of  the  registrar  to  exercise  a  judicial 
opinion  upon  the  validity  of  this  pi-oviso  ;  being  invalid, 
he  could  not  give  effect  to  it.  He  has  in  effect  disre- 
garded it,  and  has  registered  the  party  who  lodged  his 
transfer  from  the  sheriff  before  the  present  applicant 
obtained  the  sanction  to  his  transfer. 

Summons  dismissed. 

Attorneys  for  the  applicant  :— Edwards  &  Perry,  for  Ireland, 
Horsham. 

Attorney  for  the  Registrar  :— Sutherland,  Crown  Solicitor. 


Supreme  Court,  Victoria,  1887.]  [13  V.  L.  R.  255. 

MAGOR  V.  DONALD. 

**  Tramfer  of  Land  Statute,  s.  36 — Instrument- -Creation  of  ease- 
ment— Attorney  under  power — Kffect  of  registration, 

A  power  of  attorney  authorised  the  attorney  to  receive  and 
recover  all  moneys  due  to  his  principal  and  to  carry  out  and  com- 
plete all  contracts  made  by  him,  and  to  enter  into,  conduct,  and 
conclude  any  negotiation,  contract,  compromise,  or  arrangement  in 
relation  to  his  affairs,  **  and  for  all  or  any  of  the  purposes  aforesaid 
to     sign,     seal,     execute,     deliver    and     accept    all 
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receipts,  releases,  discharges,  assignments,  conTeyances,  re-con- 
Teyances,  mortgages,  transfers  of  mortgages,  transfers,  leases, 
Hurrenders  of  leases,  coTen.ints,  agreements,  contracts,  memorials 
for '  registrations,  bonds,  submissions  to  arbitration,  applications, 
notices,  demands,  caveats  and  other  deeds,  documents  and  assur- 
ances, whether  made  under  or  having  reference  to  the  '  Transfer 
of  Land  Statute '  of  Vict-oria  or  •  Real  Property  Act '  of  New  South 
Wales  or  not,  or  other  Statute  or  Act  in  the  said  colonies  as  the 
case  may  require." 

Held,  that  this  did  not  authorise  the  execution  by  the  attorney 
of  a  creation  of  easement  under  the  "Transfer  of  Land  Statute  " 
over  land  of  which  the  principal  was  the  registered  proprietor,  but 
that  where  he  had  executed  such  [♦25(5]  an  instrument,  inasmuch 
as  it  purported  to  transfer  and  grant  an  incorporeal  hereditament, 
it  was  an  **  instrument  purporting  to  affect  land  "  within  the  mean- 
ing of  Sec.  36  of  the  Act,  and  therefore  uix>n  registration  under  that 
flection  the  grantee,  in  the  absence  of  fraud,  became  the  registered 
proprietor  of  the  ensement  of  right  of  way  mentioned  in  the  instru- 
ment and  entith^d  to  exercise  the  rights  of  a  registered  proprietor. 

Questions  of  law  reserved  on  the  trial  of  the  action 
by  a'Beckett,  J.,  for  the  opinion  of  the  Full  Court 

The  action  was  brought  by  Mary  Magor  against 
Peter  Donald  to  recover,  damages  for  trespass.  The 
statement  of  claim  alleged  that  the  plaintiff  was  the 
registered  proprietor  under  the  "  Transfer  of  Land  Sta- 
tute "  and  the  occupier  of  a  piece  of  land,  part  of  Crown 
allotment  one,  at  St.  Kilda,  and  of  a  certain  messuage 
thereon,  and  was  entitled  to  a  right  of  way  from  such 
land  along  a  piece  of  land  part  of  allotment  one,  col- 
oured brown  on  her  certificate  of  title,  and  alleged  that 
the  defendant  had  obstructed  her  enjoyment  of  the 
right  of  way  and  had  trespassed  thereon  and  had  caused 
her  damage  by  cutting  down,  destroying  and  removing 
the  buildings,  fences,  gates  and  posts  thereon,  and  injur- 
ing the  plants,  grass  and  herbage  thereon. 

The  defendant  alleged  in  his  defence  that  he  was  the 
registered  proprietor  and  occupier  of  land  abutting  on 
the  land  coloured  brown,  and  claimed  a  right  of  way 
over  the  land  coloured  brown,  by  reason  of  a  grant  of 
such  easement  by  an  instrument  of  creation  of  easement, 
dated  18th  August,  1886,  made  by  and  between  one 
Edward  Keep,  the  owner  in  fee  simple  of  the  land 
coloured  brown,  the  grantor  of  the  one  part,  and  the 
defendant  the  grantee  of  the  other  part,  and  registered 
in  the  office  of  the  Registrar-Oeneral  No.  175,825,  and 
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tliat  the  defendant,  at  the  time  of  the  allej^ed  acts  of 
trespass,  had  entered  on  the  land  coloured  brown,  and 
had  in  exercise  of  his  right  of  way,  broke  in,  down  and 
removed  a  gate  and  fence  which  obstructed  his  passage. 
By  the  reply  the  i^laintiff  alleged  tliat  the  instrument 
of  creation  of  easement  was  not  made  by  Edward  Keep, 
but  by  one  Richard  Anderson,  as  and  being  attorney 
under  power  for  Edward  Keep,  the  owner  of  the  land 
coloured  brown,  and  alleged  that  Anderson  was  not  bt 
any  powder  of  attorney  or  at  all  authorised  by  Keep  to 
grant  on  his  behalf  any  instrument  of  creation  of  ease- 
ment. [*257] 

The  defendant  as  to  the  reply  joined  issue. 

The  instrument  of  creation  of  easement,  which  was 
duly  registered  on  the  27th  August,  1886,  was  in  fact 
executed  by  Richard  Anderson  as  the  attorney  under 
power  of  Edward  Keep,  under  a  power  of  attorney  dated 
13th  February,  1885,  which  appointed  him  Keep  s  at- 
torney, to  demand,  receive  and  recover  all  principal, 
interest  and  other  monies  then  due  and  owing  or  pay- 
able, or  which  might  from  time  to  time  become  due, 
owing  or  payable  under  or  secured  or  intended  to  be 
secured  by  any  mortgage  or  mortgages  or  other  security 
or  securities,  over  any  real  or  personal  property,  already 
executed  or  hereafter  executed  or  on  deposit  receipts  or 
simple  contract  or  negotiable  securities  :  And  upon 
receipt  of  any  such  money  to  invest  the  same  in  manner 
provided  :  And  also  to  carry  out  and  complete  all  con- 
tracts and  agreements  made  by  Keep  whether  for  loans 
or  other  matters  : 

"And  to  enter  into,  conduct  and  conclude  any  nego- 
tiation, contract,  compromise  or  arrangement  whatso- 
ever from  time  to  time  in  relation  to  any  of  my  affairs 
w  hich  to  my  said  attorney  in  his  absolute  discretion  may 
seem  proper  or  expedient,  and  for  all  or  any  of  the  pur- 
poses aforesaid  for  me,  and  in  my  name  or  as  my  act 
and  deed  to  sign,  seal,  execute,  deliver  and  accept  all 
receipts,  releases,  discharges,  assignments,  re-assign- 
ments, conveyances,  reconveyances,  mortgages,  trans- 
fers of  mortgages,  transfers,  leases,  surrenders  of  leases, 
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covenants,  agreements,  contracts,  memorials  for  regis- 
totion,  bonds,  submissions  to  arbitration,  applications, 
notices,  demands,  caveats  and  other  deeds,  documents, 
and  assurances,  whether  made  under  or  having  refer- 
ence to  the  '  Transfer  of  Land  Statute '  of  Victoria  or 
'Real  Property  Act'  of  New  South  Wales  or  not,  or 
other  statute  or  Act  in  the  said  colonies  as  the  case  may 
require." 

a'Beckett,  J.,  at  the  trial,  reserved  for  Full  Court 
the  questions  of  the  construction  of  the  power  of  attor- 
ney, and  the  effect  of  the  registration  under  the  "  Trans 
fer  of  Land  Statute  "  of  the  instrument  executed  under 
it,  and  the  case  now  oame  on  upon  the  questions  re- 
served. 

C.  A.  Smyth  and  Box  for  the  plaintiff  :— The  first 
question  is  whether  Anderson  had  power  to  grant  the 
easement,  and  the  second  is  whether  if  he  had  no  power 
the  registration  of  it  can  have  any  effect  The  power  of 
attorney  did  not  give  any  power  to  Anderson  to  deal 
with  realty  belonging  to  his  principal  ;  and  if  it  did 
not,  he  had  no  power  to  create  this  easement.  The 
registration  of  an  easement  by^  which  [*258]  one  inan 
professes  authorisedly  to  convey  away  the  land  of 
another  can  have  no  effect.  A  different  question  might 
arise  if  the  certificate  had  been  issued  ;  but  in  this  case 
it  has  not.  Mere  registration  of  an  invalid  document 
could  give  it  no  effect  :  Ex  p.  Bond.*  If  the  certificate 
had  been  issued  in  error,  it  might  be  called  in  by  the 
re^ristrar,  under  the  Act,  to  be  cancelled.  The  agent  had 
no  jwwer  under  the  power  of  attorney  and  the  registra- 
tion does  not  pass  the  interest;  if  it  did  it  would  be  equi- 
valent to  the  issue  of  a  certificate,  and  it  is  not  so:  Kick- 
ham  v.  The  Queen.2  The  registration  cannot  be  conclu- 
Jiive  because,  under  the  "  Transfer  of  Land  Statute  • '  (No. 
•iOl),  the  registrar  may  cancel  the  registration.  See  note 
to  Sec.  30  in  a'Beckett's  "Transfer  of  Land  Statute'' 
<2nd  Ed.).    The  commencing  woixis  of  Sec.  42,  providing 

*  6  v.  L.  R.  L.  4C2. 
*8V.  L.  R.  Eq.  1. 
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that  "no  instrument,"  which  by  Sec.  4  included  crea- 
tion of  easement,  "until  registration  in  manner  herein 
provided  shall  be  effectual  to  pass  any  estate  or  interest 
in  any  land  under  the  operation  of  this  Act,"  show  that 
the  operation  of  the  passing  of  the  instrument  is  merely 
suspended  until  it  is  registered  ;  but  the  mere  registra- 
tion of  any  document  would  not  give  it  effect. 

Neighbour  and  Hodges  for  the  defendant : — A  per- 
son registered  under  the  Act  is  the  proprietor  of  the 
estate  until  the  registration  is  annulled.  Sec.  36  pro- 
vides that  any  instrument  purporting  to  affect  land 
under  the  operation  of  the  Act  shall  be  deemed  to  be 
registered  when  a  memorial  has  been  entered  in  the 
register  book,  and  the  person  named  in  any  grant,  cer- 
tificate of  title  or  instrument  so  registered  as  the 
grantee  or  proprietor  shall  be  deemed  and  taken  to  be 
the  registered  proprietor  thereof.  The  defendant  has 
lodged  the  insti'ument  of  creation  in  the  office,  and  a 
memorial  of  it  has  been  endorsed  on  the  back  of  the 
certificate  operated  upon  by  it.  He  is  therefore  to  be 
deemed  the  proprietor,  and  under  Sec.  43  is  entitled  to 
receive  a  certificate  of  title  to  the  same.  One  of  the 
main  objects  of  the  Act  was  to  make  everything  depend 
on  registration.  Keep  himself  could  not  come  to  the 
Court  with  this  endorsement  on  his  certificate,  and  dis- 
pute our  right  to  the  easement ;  he  must  first  get  [*2o9] 
the  certificate  rectified.  By  Sec.  49  Keep  holds  the  land 
subject  to  the  encumbrance  notified  on  the  certificate, 
which  is  conclusive,  except  in  the  case  of  fraud.  It 
might  have  been  a  different  matter  between  Keep  and 
the  present  defendant,  as  in  Miller  v.  Moresey.'  In 
Ex.  p.  Bond  the  matter  was  broiight  up  on  an  applica- 
tion from  the  Registrar  of  Titles  to  the  Court,  not  on  a 
mere  action  of  trespass  as  here.  It  is  sufficient  for  the 
person  relying  on  the  power  of  attorney  to  show  that  the 
act  done  under  it  was  within  the  four  corners  of  the 
deed.  And  the  words  are  sufficiently  wide  to  cover  this 
case. 

8  2  V.  R.  L.  Ids  ;   2  A.  J.  A.  115. 
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Smyth  in  reply  : — There  is  always  a  specific  clause  in 
powers  of  attorney  where  it  is  intended  to  give  the 
power  of  conveying  lands,  as  under  the  form  used  under 
the  "Transfer  of  Land  Statue,"  schedule  16.  Bees.  nO 
and  49  of  the  Act  do  not  make  registration  as  effectual 
as  a  certificate  of  title,  as  the  defendant's  argument,  if 
good,  would  make  it.  The  term  "  instrument "  in  Sec. 
3G  means  a  signed  instrument,  and  the  instrument 
must  be  signed  by  the  person  having  power  to  sign.' 

Cur.  adv.  vult. 

Higinbotham,  C.J.,  delivered  the   judgment   of  the 
Court    [Higinbotham,    C.J.,    Williams    and     a'Beckett, 
JJ.] — Two  questions  have  been  reserved  for  the  Full 
Court  by  the  learned  Judge  who  tried  this  action.    The 
first  question  relates  to  the  construction  of  the  power 
of  attorney  by  Edward  Keep  to  Richard  Anderson,  ex- 
ecuted on  the  13th  February,  1885.    We  are  of  opinion 
that  Richard  Anderson  had  not  authority  derived  from 
this  power  to  sign,  as  the  attorney  of  Edward  Keep,  the 
instrument  dated  the  18th  day  of  August,  1886,  purport- 
ing to  be  a  transfer  and  grant  of  an  easement  or  right 
of  way  to  the  defendant  Peter  Donald.     The  second 
question  relates  to  the  effect  of  the  registration  under 
the  '*  Transfer  of  Land  Act "  on  27th  August,  188(;,  of 
the  instrument   above  mentioned   dated    18th    August, 
188G.    We  are  of  opinion  that  this  instrument,  purporting 
to  transfer  and  grant  an  incorporeal   [*260]  heredita- 
ment, is  an  instrument  purporting  to  affect  land  under 
the  operation  of  the  Act,  within  the  meaning  of  the 
Act  (see  Sec.  4  "land"  and  "proprietor"),   and  that 
upon  registration  of  the  said  instrument  in  the  manner 
prescribed  by  Sec.  36,  and  in  the  absence  of  fraud,  the 
defendant  Peter  Donald    became,    by    virtue   of    Sees. 
36  and  49,  the  duly  registered  proprietor  under  the  Act 
of  the  easement  of  right  of  way  mentioned  in  the  instru- 
ment, and  entitled  to  exercise  the  rights  of  such  regis- 
tered proprietor. 

a'Beckett,  J.,  then  gave  judgment  on  the  whole  case 
as  follows  : — ^In  this  case  the  plaintiff,  by  her  statement 
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of  claim,  complained  of  a  trespass  by  the  defendant  upon 
land  coloured  brown  in  her  certificate  of  title  over 
which  she  had  a  right  of  way,  and  of  the  destmction  of 
buildings,  fences,  plants,  etc.,  on  this  brown  area.  The 
defendant,  in  his  defence,  alleged  that  he  had  a  right  of 
way  by  grant  from  the  registered  proprietor  over  the 
land  coloured  brown  which  the  plaintiff's  buildings  ob- 
structed, and  that  the  trespass  complained  of  was 
merely  the  removal  of  these  obstructions.  The  plaintiff 
replied  denying  that  the  defendant  had  the  grant  of  the 
right  of  way  in  respect  of  which  he  entered.  I  reserved 
for  the  Full  Court  the  question  of  whether  the  grant  of 
right  of  way  under  which  the  defendant  had  justified 
was  or  was  not  valid,  and  its  validity  having  been  af- 
firmed I  should  merely  have  had  to  direct  judgment 
to  be  entered  for  the  defendant  with  costs,  if  the  plead- 
ings had  been  confined  to  the  matters  I  have  mentioned. 
But  new  matter  is  introduced  by  the  reply  which  alleges 
that  the  trespasses  in  the  statement  of  claim  mentioniMi 
were  committed  not  only  upon,  but  also  out  of,  the 
land  coloured  brown,  and  at  other  parts  of  the  land 
mentioned  in  the  statement  of  claim,  and  for  other  pur- 
poses and  on  other  occasions  than  those  mentioned  in 
the  defence.  The  defendant  joins  issue  on  the  reply  gen- 
erally, and  there  is  therefore  a  contest  on  the  pleadings 
as  to  whether  there  w-as  or  was  not  a  trespass  upon  land 
other  than  the  land  coloured  brown.  It  appeared  on  the 
evidence  that  the  fence  of  the  plaintiff's  land  did  not 
exactly  coincide  with  the  boundary  of  the  land  as  de- 
scribed in  her  certificate  of  title,  but  diverged  as  it  ap- 
proached the  right  of  way,  so  tliat  she  was  not  occupy- 
ing all  [•2G1]  the  space  to  which  she  was  entitled,  and 
part  of  this  excluded  space  was  in  fact  included  in  what 
both  parties  treated  as  the  disputed  territory  at  the  time 
of  the  trespass.  On  this  small  piece  of  land  some  small 
piece  of  the  trellis  or  woodwork  stood  which  the  defen- 
dant removed.  It  was  not  contended  for  the  plaintiff 
that  t])e  removal  of  the  almost  worthless  material  from 
this  small  piece  of  ground  entitled  the  plaintiff  to  sub- 
stantial damages,  and  no  such  contention  could  have 


MAQOR  V.  DONALD.  273 


been  sustainecL  It  was  urged,  however,  that  with  regard 
to  costs,  the  question  apparently  trivial  was  material, 
and  that  the  defendant  who  had  inconsiderately  and 
suddenly  asserted  his  rights  should  be  strictly  dealt 
with  as  to  any  unjustifiable  act  committed  in  asserting 
them.  If  no  additional  cost  had  been  occasioned  by  this 
minor  question,  I  should  have  hesitated  to  deprive  the 
defendant  of  costs  because  he  had  committed  an  inci- 
dental trespass  of  this  slight  character,  but  the  issue  is 
distinctly  raised,  and  the  evidence  of  surveyors,  which 
might  otherwise  have  been  dispensed  with,  has  been 
given  in  relation  to  it.  The  plaintiff  succeeds  on  it.  I 
therefore  direct  judgment  to  be  entered  for  the  plaintiff, 
with  £1  damages.  As  to  costs,  I  order  the  plaintiff  to 
pay  the  costs  of  and  occasioned  by  the  reservation  of 
the  questions  which  have  been  determined  by  the  Full 
Court,  and  I  leave  the  plaintiff  and  defendant  to  abide 
all  other  costs  of  the  action. 

Judgment  for  the  plaintiff  with  £1  damages  for  the 
trespass  committed  by  the  defendant  ;  the  defendant 
to  have  from  the  plaintiff  the  costs  of  questions  reserved 
for  the  Full  Court,  the  plaintiff  and  defendant  each  to 
abide  his  and  her  own  costs  otherwise. 

Solicitor  for  plaiutiff  :— Hopkins. 

Solicitors  for  defendant :— Maddock  &  Johnson. 


Supreme  Court,  Victoria,  1885.]  [11  V.  L.  R.  780. 

IxRE«THE  TRANSFER  OF  LAND  STATUTE" 
(No.  301),  Ex  PARTE  DAVIES  and  INMAN. 

"  Transfer  of  Land  Statute  "  {No.  301),  s.  117— Caveat ^Rujht  to 
summons  caveator — Unregistered  transferee — Supreme  Court 
Rules,  1884— Ord.  LXIIL,  r.  2"^— Practice— Unfe7icy. 

An  unregistered  transferee  of  land  under  the  "  Transfer  of  Land 
Statute "  (No.  301),  is  not  a  "  proprietor  "  or  "  applicant "  entitled 
under  Sec.  117  to  be  notified  of  a  caveat  or  to  summon  the  caveator. 

It  is  to  be  assumed,  until  the  contrary  be  shown,  that  a  single 
Judge,  dealing  under  Ord.  LXIII.,  r.  2,»  of  the  Supreme  Court  Rules, 
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1884,  with  a  matter  otherwise  required  to  be  determined  by  the  Vail 
Coart,  considered  it  a  matter  of  urgency  and  so  had  jurisdiction. 

Appeal  from  an  order  of  Williams,  J. 

The  appellant,  M.  H.  Davies,  was  the  purchaser  and 
transferee  of  certain  land  at  Footscnay*  held  under  the 
"  Transfer  of  Land  [•781]  Statute  "  (No.  301).  The  land 
was  registered  in  the  name  of  W.  H.  Roberts,  as  proprie- 
tor. Roberts  had  sold  to  H.  T.  Clarton,  who  afterwards 
sold  to  Davis,  to  whom  Roberts,  at  Clarton's  direction, 
executed  a  transfer  on  9th  July,  1885.  In  the  meantime, 
and  after  the-  sale  by  Roberts,  a  caveat  was  lodged  on 
behalf  of  the  respondent,  Mrs.  Inman  and  others,  claim- 
ing an  equitable  interest  in  the  land.  Davies  then  sum- 
moned the  caveator,  the  respondent  Mrs.  Inman,  before 
William«,  J.,  under  Sec,'  117  of  the  "Transfer  of  Lund 
Statute"  (No.  301),  to  show  cause  why  her  caveat  should 
not  be  removed.  The  learned  Judge,  however,  agreed 
with  the  objection  which  was  taken  for  the  respondent, 
that  the  appellant  was  not  a  person  entitled  under  the 
section  to  take  out  such  a  summons,  and  dismissed  the 
summons.    From  this  decision  Davies  now  appealed. 

a'Beckett  and  Topp  for  the  appellant  : — ^The  ques- 
tion is  whether  the  pei^son  to  whom  the  registered  j^ro- 
prietor  has  transferred  his  interest,  but  who  has  not 
himself  become  registered,  can  proceed  under  Sec.  117 
of  the  "  Transfer  of  Land  Statute  "  (No.  301),  to  remove 
a  caveat  against  the  land  which  he  has  bought.  It  is 
submitted  that  he  can.  Sec.  11(5  provides  for  the  lodixing 
of  a  caveat  by  a  person  who  claims  an  interest  in  the 
land  ;  and  Sec.  117  affords  the  means  of  removing  such 
a  caveat  to  the  same  class  of  persons,  it  is  submitted, 
as  those  by  whom  a  caveat  can  be  lodged  under  Sec.  110. 
The  respondent's  contention  is  that  Roberts,  the  ivgis- 
tered  proprietor,  is  now  the  only  person  who  can  procet-d 
to  remove  a  caveat.  This  disregards  the  word  "appli- 
cant" in  Sec.  117.  That  section  expressly  mentioned 
two  persons,  the  registered  proprietor  and  the  person 
applying  to  become  registered  as  the  proprietor,  and 
provides  that  any  such  proprietor  or  person  applying  to 
be  proprietor  may  proceed    as   the  api>ellant  here  has 
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done.  The  appellant  applies  to  be' registered  as  the  pro- 
prietor by  virtue  of  his  transfer  from  the  registered  pro- 
prietor, and  in  the  ordinary  meaning  of  the  words  used  in 
Sec.  117,  he  is,  as  such  applicant,  entitled  to  take  out  a 
summons. 

Hodges,  for  the  respondent : — The  appellant  must 
show  that  he  comes  within  the  words  "such  applicant 
or  proprietor  "  in  Sec.  117.  It  is  admitted  that  he  is  not 
a  "  proprietor."  Is  he  then  "  such  [*782]  applicant  T  It 
is  submitted  that  he  is  not.  The  section  clearly  refers 
by  the  words  "  such  applicant "  to  the  person  de- 
scribed in  the  beginning  of  the  section  as  a  person 
against  whose  application  to  be  registered  as  proprietor 
a  caveat  had  been  lodged,  and  who  is  entitled  by  the  sec- 
tion to  be  notified  by  the  registrar  of  such  caveat.  Now 
an  unregistered  transferee  is  not  intended  by  the  statute 
to  be  notified  of  said  caveat,  and  there  are  no  provisions 
requiring  any  such  notification  to  him.  There  are  cer- 
tain persons,  not  registered  proprietors,  for  whom  the 
statute  specially  provides  that  they  may  make  application 
to  become  registered.  Such  are  devisees  or  persons  with 
power  to  appoint  on  a  transmission  (Sec.  52)  ;  persons 
entitled  in  remainder  or  otherwise  in  a  transmission 
(Sec.  54)  ;  the  assignee  of  an  insolvent  (Sec.  107).  These 
are  the  persons  intended  to  be  referred  to  as  "appli- 
cants," as  they  are  the  only  persons  not  being  the  regis- 
tered proprietor  who  can  make  any  application  to  be 
registered.  The  appellant,  therefore,  as  not  being  an 
applicant,  nor  a  person  entitled  to  be  notified  by  the 
registrar  of  the  caveat,  is  not  entitled  to  proceed  under 
Sec  117,  and  his  summons  was  therefore  properly  dis- 
missed. 

There  was  another  ground  for  dismissing  the  sum- 
mons, though  it  was  not  necessary  to  consider  it  at  the 
time.  Sec.  10  (vii.)  of  "  The<  Judicaiture  Act,  1S83  "  (No. 
761),  provides  that  all  proceedings  upon  or  connected 
with  caveats  under  the  "Transfer  of  Land  Statute''  shall 
be  heard  and  determined  byi  the  Full  Court.  There  is 
nothing  to  show  that  this  matter  was  one  requiring  im- 
mediately to  be  dealt  with. 
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a'Beckett,  in  reply  : — If  a  ti'ansfei^ee  cannot  apply  to 
be  registered  he  is  placed  in  a  very  disadvantageous 
position.  How  can  a  purchaser  at  a  sheriff's  sale  be 
come  registered  at  all  ? 

[Holroyd,  J. — Sec.  106  specially  provides  for  such  a 
case.] 

The  right  to  get  the  caveat  removed  is  not  depen- 
dent upon  receiving  a  notice  from  the  registrar.  There 
is  nothing  to  make  that  a  necessary  preliminary.  If  a 
transferee  can  himself  do  nothing  to  remove  a  caveat 
he  is  at  the  mercy  of  a  vendor  who  may  sell  and  trans- 
fer to  him  when  no. caveat  is  lodged,  and  then  [*783] 
refuse  to  take  any  steps  to  get  rid  of  such  a  caveat 
lodged  subsequently.  The  objection  to  the  jurisdiction 
is  met  by  Sec.  19  of  "The  Judicature  Act^  1883"  (No. 
7G1),  and  Rule  2*  of  Order  Ixiii.  of  the  Supreme  Court 
Rules,  1884,  enabling  a  Judge  of  the  Court  to  hear  at  all 
times  all  such  applications  as  may  require  to  be  promptly 
heard.  This  gives  power  to  a  single  Judge  to  deal  with 
any  matter  otherwise  required  to  be  dealt  with  by  the 
Full  Court  only,  if  he  thinks  it  a  matter  of  urgency:  re 
"  Ti'ansfer  of  Land  Statute,''  Ex  p.  Peck.^  It  is  to  be 
presumed  that  there  was  some  reason  for  promptly  deal- 
ing with  this  matter. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (Higinbotham,  Holroyd 
and  Cope,  JJ.)  was  delivered  by  Higinbotham,  J.  :— 

This  is  an  appeal  from  an  order  of  Mr.  Justice  Wil- 
liams dismissing  a  summons  taken  out  by  Mr.  Davies, 
calling  on  the  caveator,  ^Irs.  Inman,  to  show  cause  why  u 
caveat  lodged  by  her  on  22nd  April,  1885,  forbidding  the 
registration  of  any  person  as  transferee  or  proprietor, 
and  of  any  instrument  affecting  the  estate  or  interest  in 
certain  land,  should  not  be  removed. 

Davies  claimed  under  a  transfer,  not  registered,  made 
in  his  favour  on  9th  July,  18S5,  by  one  Roberts.  The 
learned  Judge  appears  to  have  held  that  Davies  was 

1  10  V.  L.  R.  (L.)  328. 
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neither  au  ''  applicant "  nor  a  "  proprietor  "  within  Sec. 
117  of  the  "  Transfer  of  Land  Statute  "  (No.  301),  and 
that  he  was  not  entitled  therefore  to  summon  the  cavea- 
tor with  a  view  to  the  removal  of  the  caveat. 

We  are  of  opinion  that  the  learned  Judge  was  right 
in  so  deciding.  It  was  conceded  that  Davies  was  not  the 
"  proprietor  "  of  the  land  in  question  ;  but  counsel  for 
the  appellant  contended  that  he  was  "  such  applicant " 
within  the  meaning  of  the  section.  The  statute  contains 
no  <feneral  provision  as  to  who  shall  be  entitled  in  the 
case  of  a  transfer  by  act  of  party  of  land  brought  under 
the  operation  of  the  Act  to  apply  for  the  registration  of 
a  transfer.  Until  the  transfer  is  registered,  the  estate 
and  interest,  with  all  appurtenant  rights,  powers  and 
privileges,  remains  in  [*784]  the  registered  pix>prietor, 
Sec.  58.  Special  provisions  are  made  authorising  devi 
sees  and  others  claiming  a  power  t0i  appoint  on  a  trans- 
mission, Sec.  52  ;  persons  entitled  in  remainder,  rever- 
sion, or  o1:herwise  on  a  transmission.  Sec.  54  ;  and  the 
assignee  of  an  insolvent,  Sec.  107,  to  make  application 
in  writing  to  be  registered  as  the  proprietor.  It  is  only 
to  those  persons  that  the  power  to  '^make  application 
in  writing  to  be  registered  as  proprietor"  is  given  by 
express  words,  and  it  is  to  them  only  that  this  form  of 
expression  is  applied  in  the  Act.  We  think  that,  except 
in  these  cases,  and  in  the  additional  case  of  a  sale  under 
a  writ  of  fi.  fa.  issued  out  of  the  Supreme  Court,  Sec. 
106,  application«  for  registration  must  be  regarded  as 
applicaitions  made  by  the  registered  proprietor,  and  that 
an  unregistered  transferee  is  not  entitled,  under  Sec.  117, 
to  be  notified  of  the  caveat  by  the  registrar,  or  to  sum- 
mon the  caveator.  This  view  is  further  supported  by 
^c.  135,  where  the  proprietor  is  mentioned  as  the  per- 
son who  alone  has  a  right  to  have  a  dealing  or  trans- 
mission registered.  The  policy  of  this  enactment  ap- 
pears to  be  that  the  registrar  shall  not  be  brought  into 
contact  with  or  run  the  risk  of  incurring  liabilities  to 
a  stranger  who  may  choose  to  lodge  a  caveat,  and  shall 
be  entitled  in  all  dealings  with  land  brought  imder  the 
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Operation  of  the  Act  to  look  to  and  deal  with  the  regis- 
tered proprietor  alone  of  that  land. 

It  was  further  contended  for  the  respondent  that 
as  this  was  a  proceeding  upon  or  connected  with 
a  caveat,  it  should  have  been  brought  before  the 
Full  Court,  and  that  a  Judge  in  Chambers  had  no 
jurisdiction  to  deal  with  it.  But  I  think  we  should 
assume,  until  the  contrary  is  shown,  that  the  Judge 
considered  the  application  to  be  one  that  required  to 
be  immediately  heard,  and  in  such  a  case,  according 
to  our  decision,  Be  "  Transfer  of  Land  Statute,"  Ex  p. 
Peck,  2  a  single  Judge  would  have  jurisdiction.  The 
appeal  will  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant  :— Davies,  Price  &  Wighton. 
Solicitor  for  respondent  : — Crocker. 
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COLECHIN  V.  WADE. 

27  KHz.  c.  4— •'  Transfer  of  Land  Statute  "  {Xo.  301),  w.  5,  49, 
50 — Voluntary  settlefnent — Certificate  of  title — Salt*  by  settlor 
— Specific  performance, 

A  voluntary  settlement  of  land  under  the  **  Transfer  of  Lano 
Statate"  is  void  under  the  27  Eliz.  Cap.  4,  as  an^aindt  a  subsequent 
purchaser,  with  notice,  from  the  se&tlor,  notwithstanding  thiit  the 
volunteer  holds  a  certificate  of  title  as  registered  proprietor  under 
the  Act ;  and  such  subsequent  purchaser  may  maiiitttin  a  suit  for 
specific  performance  against  the  settlor  and  the  registered  proprietor. 

The  bill  in  this  case  was  filed  by  William  George 
Colechin  against  Edmund  Wade  and  his  infant  son 
Albert,  upon  the  following  facts  : — 

The  defendant  Edmund  Wade  being  seized  in  fee  of 
land  situate  in  Faraday  street,  Carlton,  brought  it  under 
the  operation  of  the  "  Transfer  of  Land  Statute,"  and  in 
accordance  with  his  [*267]  directions  a  certificate  of 
title,  dated  the  28th  March,  1^76,  was  issued  in  the  name 
of  lus  son,  the  infant  defendant,  as  registered  proprietor. 

2  10  V.  L.  R.  (L.)  328. 
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On  the  11th  January,  1877,  Edmund  Wade  entered 
into  an  agreement  with  the  plaintiff  for  the  sale  to  him 
of  the  land  for  the  sum  of  £300,  subject  to  certain  con- 
ditions of  sale  ;  and  the  plaintiff  paid  a  deposit  of  £35 
as  agreed  upon.  The  rendor  proposed  to  execute  in  the 
name  and  as  guardian  of  his  infant  son  a  transaction 
under  the  statute  to  the  plaintiff,  but  plaintiff  refused  to 
accept  such  a  title  and  filed  this  bill,  alleging  that  the 
iasue  of  the  certificate  of  title  in  the  name  of  the  defen- 
dant Albert  Wade  was  purely  voluntary,  and  therefore 
fraudulent  and  void  as  against  him  under  the  27  Eliz. 
cap.  4  :  offering  to  do  equity  ;  and  praying  for  specific 
performance  of  the  agreement  of  the  11th  January,  1877, 
for  a  declaration  that  the  vesting  of  the  land  in  the 
defendant  Albert  Wade  was  fraudulent  and  void  as 
against  him,  and  for  a  direction  to  Albert  Wade,  or  to 
some  proper  person  appointed  to  act  for  him,  to  execute 
a  proper  transfer  to  the  plaintiff. 

The  defendant  Edmund  Wade,  by  his  answer,  ad- 
mitted the  allegations  of  fact  in  the  bill  and  submitted 
the  question  of  law  to  the  judgment  of  the  Court  ;  and 
the  defendant  Albert  Wade  put  in  the  usual  infant's 
answer. 

Mr.  Webb,  for  the  plaintiff  : — This  is  the  ordinary 
case  of  a  suit  by  a  purchaser  for  specific  performance, 
notwithstanding  a  prior  voluntary  settlement  by  the 
vendor,  and  the  plaintiff  is  entitled  to  the  decree  in  the 
terras  of  the  prayer  :  Buckle  v.  Mitchell,^  Daking  v. 
WTiimper.2 

Mr.  Kelleher,  for  the  defendant  Edmund  Wade,  con- 
sented to  a  decree  as  prayed. 

Mr.  Lawes,  for  the  infant  defendant: — The  statute  27 
Eliz.  c.  4,  has  no  operation  where,  as  in  this  case,  the  land 
is  held  under  the  "  Transfer  of  Lamd  Statute/'  This  ques- 
tion was  argued,  but  not  disposed  of,  in  Moss  v.  Williara- 
8on.3  [•268]  By  the  preamble  to  the  "  Transfer  of  Land 
Statute  "  the  object  of  the  Act  is  declared  to  be  "  to  give 

1 18  Vo8.  100. 

2  20  Boav.  508. 

3  3  v.  L.  It.  (E.)  221. 
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certainty  to  the  title  to  estates  in  land.^  The  statute  of 
Elizabeth  being  inconsistent  with  that  object  has  no 
application  in  this  case,  and  is  in  effect  by  Sec.  3  re- 
pealed as  to  all  land  under  the  Act.  By  Sec.  49  the  cer- 
tificate is  absolute,  and  by  Sec.  50  the  title  of  a  pur 
chaser  from  the  registered  proprietor  is  unimpeachable 
save  in  the  case  of  fraud — that  is  fraud  in  the  inception 
of  the  proprietorship.  The  fraud  must  be  then  existing, 
and  have  relation  to  the  acquisition  of  the  proprietor- 
ship ;  and  notice  alone  does  not  amount  to  fraud.  The 
costs  of  the  infant  should  in  any  event  be  provided  for. 
Mr.  Webb  in  reply  : — The  principle  upon  which  the 
statute  of  Elizabeth  operates  is,  that  the  subsequent  sale 
is  evidence  of  a  fraud  in  the  original  settlement.  The 
operation  of  the  statute  of  Elizabeth  is  not  excluded  by 
the  "  Transfer  of  Land  Statute,"  a  registered  proprietor 
being  bound  by  all  equities  affecting  the  sale  :  Mad- 
dison  V.  McCarthy.*  The  operation  of  the  13  Eliz.  c.  5, 
affords  a  good  test.  There  would  be  no  protection  af- 
forded by  the  "  Transfer  of  Land  Statute  "  in  the  case  of 
a  voluntary  settlement  of  land  under  that  Act,  with  in- 
tent to  defraud  creditors. 

Cur.  adv.  vult. 
MR.  JUSTICE  MOLESWORTH  :— 

This  is  a  suit  by  Mr.  Colechin  against  Mr.  Edmund 
Wade  and  Albert  Wade,  his  infant  son,  to  enforce  speci- 
fic performance  of  a  contract  of  Wade's  (the  father)  for 
the  sale  of  land  to  Colechin.  The  fatlier,  having  acquired 
title  to  the  land,  applied  to  have  it  brought  under  the 
Act  No.  301,  and  to  have  the  certificate  of  title  issued 
to  his  infant  son,  which  was  done  28th  March,  1876.  He 
afterwards  wished  to  sell  this  land,  and  on  the  11th  Jan- 
uary, 1877,  entered  into  a  contract  with  the  plaintiff 
(who  appears  to  have  had  full  notice  of  the  son's  title) 
to  sell  it,  partly  for  cash  paid,  partly  to  be  paid. 

[*269]  If  the  conveyance  had  been  made  to  the  son 
without  the  instrumentality  of  the  Act  No.  .301,  by  long 
established  authority,  it  would  be  void  under  27  Eliza- 

*  2  W.  W.  &  a'B.  Eq.  151. 
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beth  as  against  the  plaintiff,  and  fraudulent  in  the 
language  of  the  Act,  explained  by  judicial  decision.  The 
doubt  in  the  case,  which  is  considerable,  is  whether  the 
language  of  the  Act  No.  301  does  not  protect  Albert's 
title.  Popularly  speaking  there  was  no  fraud  in  the 
Wades,  the  father  ^ving  to  the  son,  nor  in  the  f.iiiier 
selling  to  the  plaintiff,  knowing  of  the  certificate  having 
issued  to  the  son,  yet  with  some  doubt  I  hare  arrived 
at  a  conclusion  in  favour  of  the  plaintiff,  and  in  fact  the 
father  defendant  Courts  have  held  subsequent  con- 
veyances to  be  a  fraud  on  vendees,  and  I  think  the 
language  of  protection  to  proprietors  was  intended  for 
real  purchasers  under  the  Act  and  persons  dealing  with 
them,  not  to  sons  taking  presents  from  their  fathers. 
To  hold  otherwise  would  make  the  Act  protect  cases  of 
real,  as  well  as  constructive,  fraud. 

Declare  that  the  contract  should  be  specifically  per- 
formed, and  that  upon  payment  of  the  balance  of  the 
purchase  money  by  the  plaintiff,  William  Greorge  Cole- 
chiD,  to  the  defendant  Edmund  Wade,  the  defendant 
Albert  Wade  should  be  a  trustee  of  the  land  in  bill 
mentioned  for  the  said  plaintiff ;  and  direct  the  defen- 
dant Edmund,  on  behalf  of  the  said  Albert,  to  execute 
a  proper  assignment  of  the  said  land  to  the  plaintiff,  to 
procure  a  certificate  of  title  to  be  issued  to  the  said 
plaintiff,  and  direct  the  Registrar  of  Titles  to  issue  snch 
certificate.  Order  the  plaintiff  to  pay  the  costs  of  the 
infant  defendant,  Albert  Wade,  and  to  have  his  own 
costs  of  suit  and  also  the  last  mentioned  costs  over 
against  the  defendant  Edmund  Wade.  Refer  to  tax. 
Liberty  to  apply. 

Solicitor  for  the  plaintiff  : — Casey. 

Solicitor  for  the  defendant  Edmund  Wade  :— Maunsell. 

Solicitor  for  the  deft?iulnnt  Albert  Wade  :— F.  ManiiK<  U. 
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Supreme  Court,  Victoria,  1886.]  [12  V.  L.  R.  366. 

In  the  MA-rrER  of  the  "  TRANSFER  OF  LAND 
STATUTE" 

AND 

In  the  Matter  of  the  Application  of  JOHN  BENN 
AND  RICHARD  GRICE. 

*•  Transfer  of  Land  Statute,**  «.  17,  sub-sees,  (1)  and  (5) — Trustees 
of  fee  simple,  tcithout  power  of  sale — Eiffht  to  briny  land  under 
the  Act. 

Trustees  in  foe  of  land,  not  having  power  of  sale,  are  **  owners," 
within  the  meaning  of  sec.  17,  sab-sec.  (1),  and  entitled  to  bring 
land  under  the  operation  of  the  Act. 

Sumiiiona  by  the  applicants,  John  Benn  and  Richard 
Grice,  to  the  Rejiiatrar  of  Titles  to  substantiate  and 
uphold  the  grounds  [•367]  of  his  refusal  of  an  applica- 
tion made  to  bring  certain  land  under  the  "  Transfer  of 
Laud  Statute." 

The  ground  upon  wliich  the  application  was  refused 
was  that  the  applicants  were  not  the  owners  of  an 
estate  in  fee  simple  in  the  land  applied  for  within  the 
meaning  of  Sec.  17,  sub-sec.  (1),  of  the  "  Transfer  of  Land 
Statute-'  (No.  301).  It  appeared  that  the  applicants 
were  seised^  in  fee,  as  trustees,  but  were  not  trustees 
for  sale  of  the  land. 

Neighbour,  for  the  registrar  : — The  applicants  in  this 
case  were  seised  in  fee,  but  were  trustees  not  having 
a  power  of  sale,  and  consequently  the  registrar  refused  to 
bring  the  land  under  the  Act,  on  the  ground  that  they 
were  not  included  in  that  class  of  persons  who  are  en- 
titled to  bring  land  thereunder.  By  Sec.  17  the  classes  of 
persons  who  can  bring  land  under  the  Act  are  defined. 
By  sub-sec.  (1),  any  person  claiming  to  be  the  owner 
of  the  fee  simple,  either  at  law  or  in  equity  ;  and  by 
Bub-sec.  (5),  trustees  for  the  sale  of  the  fee  simple  may 
bring  land  under  the  Act.  An  "  owner  in  equity  "  is 
the  person  who  is  the  beneficial  owner  of  the  property, 
but  whose  legal  estate  is  outstanding  in  a  trustee  ;  and 
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8ucli  a  person  would  come  under  swb-sec.  (1).  An 
"  owner  at  law  "  is  a  person  entitled  to  receive  rents  or 
profits  of  the  land,  and  who  has  vested  in  him  the  power 
of  disposing  of  such  rents  and  profits.  Trustees  of  the 
fee  simple  certainly  do  not  come  within  the  definition  of 
either  a  legal  or  equitable  "  owner,"  and  so  cannot  be 
included  in  siib-sec.  (1).  The  words  in  sub-sec.  (5)  ai'e 
limited  to  trustees  for  the  sale  of  the  fee  simple.  That 
is  trustees  for  the  purpose  of  selling  ;  but,  if  the  mean- 
ing were  extended  to  a  trustee  who  had  not  the  power  of 
sale,  it  would  enable  the  trustee  to  commit  a  breach  of 
trust  He  would  have  a  clear  certificate  of  title,  and 
could  deal  with  the  land  as  he  chose.  [Holroyd,  J. — ^The 
registrar  has  power  to  lodge  a  caveat,  and  so  have  tlie 
beneficiaries.]  A  particular  class  of  trustees  is  spesci- 
fied,  and,  therefore,  all  other  trustees  are  excluded,  and 
there  is  no  reason  why  the  meaning  should  be  extended, 
r^'illiams,  J. — ^The  class  is  limited  to  "  trustees  for  sale," 
because  otherwise,  if  you  were  to  allow  a  trustee  who 
had  no  power  of  sale  to  bring  the  land  under  the  Act, 
you  might  defeat  the  intention  of  a  ['368]  settlor.]  By 
issuing  a  certificate  of  title,  the  whole  intention  of  the 
settlor  might  be  changed. 

a'Beckett,  for  the  applicants : — The  provisions  of 
sub-sec.  (1)  of  Sec.  17  are  wide  enough  to  enable  all 
trustees  to  be  registered  under  the  Act.  The  words 
"  owner  at  law "  are  clearly  distinct  from  "  owner  in 
equirty,"  and,  if  that  sub-section  stood  alone,  it  t\^uM 
certainly  include  that  class  of  trustees  in  whom  the 
fee  simple  was  vested.  But  it  is  »aid  sub-sec.  (5) 
nan'owB  the  meairiing  of  sub-sec.  (1),  and  limits  the  word 
*^  trustee  "  to  "  trustees  with  power  to  sell."  Sub-sec.  (5) 
means  and  includes  another  class  of  trustees,  namely, 
that  class  which  cannot  come  in  under  sub-sec.  (1),  as 
the  legal  estate  is  not  vested  in  them.  It  merely  in- 
cludes trustees  with  power  to  sell  but  who  have  no  other 
powers  at  all.  These  applicants  have  no  power  to  sell, 
but  they  are  seised  in  fee  simple,  and  have  a  right  that 
their  title  should  be  established  by  bringing  the  land 

under  the  Act. 

Cur.  adv.  vult 
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Higinbothain,  J. — The  Rej^strar  of  Titles  has  been 
summoned,  under  Sec.  135  of  the  "Transfer  of  Land 
Statute,"  to  substantiate  and  uphold  the  grounds  of  his 
refusal  to  grant  an  application  under  Sec.  17  to  bring 
land  under  the  operation  of  the  Act. 

The  applicants  claim  to  be  the  owners  in  fee  as 
trustees,  but  not  trustees  for  sale,  of  the  land  in  respect 
of  which  the  application  is  made.  The  Commissioner  of 
Titles  refused  to  entertain  the  application,  on  the  ground 
that  the  applicants  were  not,  in  his  opinion,  the  owners 
of  an  estate  in  fee  simple,  within  the  meaning  of  sub- 
sec.  (1)  of  Sec.  17.  It  has  been  contended,  for  the  regis- 
trar, that  it  is  not  the  policy  of  the  statute  that  trustees 
should  be  registered  as  proprietors  of  land,  unless  they 
are  trustees  for  the  sale  of  the  fee  simple,  and  that  even 
then  registration  is,  by  sub-sec.  (5),  conditional,  in  a  case 
where  a  previous  consent  is  requisite,  upon  such  con- 
sent being  obtained. 

It  is  necessary,  in  support  of  this  view,  to  interpret 
the  word  **  owner ''  in  sub-sec.  (1)  as  meaning  the  bene 
flcial  owner  only,  so  [•369]  as  to  exclude  a  trustee  from 
the  operation  of  that  sub-section.  But  this  limitation 
is  inconsistent  with  the  words  in  the  same  sub-section 
"  either  in  law  or  in  equity,' '  which  clearly  includes  the 
owner  of  the  legal  estate  only,  as  well  as  the  beneficial 
owner. 

If  we  interpret  sub-sec.  (1)  according  to  the  plain 
le<gal  meaning  of  its  terms,  sub-sec  (5),  interpreted  in 
the  same  way,  will  apply  exclusively  to  trustees  who  are 
trustees  for  the  sale  of  the  fee  simple,  but  who  need  not 
have  the  fee  simple  vested  in  them.  The  probable  policy 
of  the  statute  cannot  be  allowed  to  control  the  ex- 
press and  plain  terms  of  the  statute. 

The  registrar  has  failed,  in  our  opinion,  to  substanti- 
ate and  support  the  grounds  of  his  refusal  to  bring  the 
land  of  the  applicants  under  the  operation  of  the  statute. 
He  will  now  be  ordered  to  comply  with  the  application; 
and,  under  the  circumstances  of  the  case,  we  deem  it  to 
be  just  further  to  order,  under  Sec.  72  of  the  Act  No.  872, 
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that  he  shall  pay  to  the  applicants  the  costs  and  ex- 
penses of  and  attendant  upon  this  summons,  which  will 
accordingly  come  ont  of  the  assurance  fund. 

Williams,  J. — I  concur  in  the  judgment  of  the  Court, 
but  with  some  doubt. 

Holroyd,  J. — I  also  concur,  but  I  do  not  agree  with 
the  View  of  the  policy  of  the  statute  which  has  been 
submitted  by  the  learned  counsel  for  the  registrar. 

Summons,  to  compel  the  Registrar  of  Titles  to  regis- 
ter the  applicants  as  proprietors  of  the  land,  granted 
with  costs. 

Solicitors  for  applicants  : — Smith  &  Emmerton. 
Solicitor  for  Registrar  : — Sutherland,  Crown  Solicitor. 


Victoria,  1887.]  [13  V,  L.  R.  461. 

OGLE  V.  AEDY. 

Transfer  of  Land  Statute"  8.  138  (tr.) — Fraud  of  person  not  the 
owner  hrvifjintj  hmd  tinder  the  Act  ni  his  oini  name — Ejectment 
— Cancellation  of  certificate  of  title — Execution  of  transfer  to 
rifjhtful  owner — Expenses  of  brintjiwj  land  under  the  Act — '■ 
Mesne  profits. 

Where  the  owner  of  land  had  been  deprived  of  it  by  the  defen- 
dant having  brought  it  under  the  "  Transfer  of  Land  Statute."  and 
having  obtained  a  certificate  of  title  in  his  own  name  by  means  of 
false  and  fraudulent  declarations,  the  Court  would  not  order  the 
Re^strar  of  Titles  to  cancel  such  certificate,  he  not  havin:^  been 
made  a  party  to  the  action  ;  but  it  ordered  the  defendant  to  give 
up  possession  of  the  land,  with  mesne  profits  for  the  time  he  had 
been  in  occupation  ;  also  to  deliver  up  the  duplicate  certificate  of 
title,  and  to  execute  a  transfer  to  the  plaintiff.  The  defendant  was 
not  allowed  the  expense  of  bringing  the  land  under  the  Act. 

Action  by  Mark  Frederick  Ogle  against  William 
Aedy  to  recover  possession  of  about  ten  acres  of  land 
near  Oakleigh,  and  claiming  that  the  Registrar  of  Titles 
should  cancel  the  defendant's  certificate  of  title  to  the 
same,  or  that  the  defendant  should  transfer  the  same  to 
the  plaintiff,  on  the  ground  that  the  defendant  had 
become  the  registered  proprietor  of  the  land  through 
fraud  of  the  defendant  in  making  false  statutory  declara- 
tions in  bringing  the  same  under  the  "  Transfer  of  Land 
Statute,"  or  on  the  ground  that  the  plaintiff  had  been 
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deprived  of  the  land  through  its  having  been  brought 
under  the  operation  of  the  Act  on  the  application  of  the 
defendant ;  or,  in  the  alternative,  damages  under  6ec» 
144  of  the  Act. 

The  evidence  for  the  plaintiff  showed  that  the  plain- 
tiff had  purchased  the  land  in  question  on  the  31st  ejanu- 
ary,  1855,  and  [*462]  obtained  a  conveyance.     In  1856 
the  plaintiff  himself  went  into  occupation  of  the  land^ 
and  remained  in  till  1857,  when  he  let  it  to  John  James 
Smith,  who  w^ent  into  possession  and  remained  in  as 
his  tenant    up  to    August,    1862,    when    the    plaintiff, 
through  his  agent,  Geo.  Hardy,  since  deceased,  author- 
ised one  Stocks  to  use  the  land  for  the  grazing  of  cattle, 
he  undertaking  to  look  after  it,  and  to  prevent  any  per- 
son from  cutting  redgum  timber  upon  it.     Stocks  paid 
no  rent^  but  remained  in  possession  of  the  land  till  187G 
or  1877,  when  he  saw  the  defendant  in  the  act  of  cutting 
redgum  timber  on  the  land  ;   Stocks  thereupon  told  the 
defendant  that  he  had  authority  from  the  plaintiff  to 
stop  persons  cutting  the  timber,  and  ordered  him  to 
stop,  and  the  defendant  desisted,  saying  he  did  not  know 
he  was  doing  any  harm.    In  1875  the  defendant  wrote 
to  the  plaiirtiff  a  letter  (produced),  asking  to  be  allowed 
to  rent  the  land,  with  the  option  of  purchase.    In  1881 
the  defendant  applied  to  have  the  land  brought  under 
the  "  Transfer  of  Land  Statute  "  as  on  a  possessory  title, 
and  lodged  in  support  of  his  application  statutory  de- 
clarations by  himself  declariiug,  inter  alia,  that  he  had 
been  in  possession  of  the  land  since  1863,  and  never 
heard  of  anyone  claiming  it.    Upon  the  declarations  the 
defendant  was  registered  as  proprietor  under  the  Act. 
A  large  amount  of  evidence  was  also  given  for  the  plain- 
tiff to  show  that  the  statements  made  by  the  defendant 
in  the  statutory  declarations,  made  for  the  purpose  of 
bringing  the  land  under  the  Act,  were  false. 

The  defendant  called  no  evidence. 

Leon  and  Higgins  for  the  plaintiff : — ^The  uncontra- 
dicted evidence  given  for  the  plaintiff  shows  that  the 
plaintiff  or  his  tenants  were  in  uninterrupted  possession 
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of  the  land  till  1876  or  1877.  Even  if  it  did  not,  there  are 
two  acts  proved  by  the  evidence,  either  of  which  would 
be  snfficient  to  take  the  case  out  of  the  Statute  of  Limi- 
tations, and  in  itself  is  an  acknowledgment  of  the  plain- 
tiflPs  title.  The  first  is  that  in  1875  the  defendant 
wanted  to  lease  the  land  from  the  plaintiff  ;  the  second 
that  in  1876  or  1877  the  defendant  was  warned  by  the 
plaintiflTs  agent  against  cutting  timber,  and  acquiesced 
in  that  agent's  right  to  stop  him. 

[•463]  Weigall  (for  Isaacs)  for  the  defendant  :— The 
plaintiff  has  not,  by  the  defendant's  obtaining  a  certi- 
ficate of  title,  been  deprived  of  the  laud,  first  because 
he  had  under  the  Statute  of  Limitations  at  that  time 
forfeited  all  right  to  it  ;  and  secondly  because,  by  the 
«  Transfer  of  Land  Statute  "  (No.  301),  Sec.  49,  that  cer- 
tificate is  expressly  made  subject  to  a  prior  registered 
grant,  which  means  a  Crown  grant,  and  here  the  plain- 
tiff claims  under  the  original  Crown  grantee. 

[Webb,  J. — If  your  lattei'  point  were  good,  no  certi- 
ficate of  title  could  have  any  force,  because  every  title 
begins  with  a  Oown  grant] 

The  words  are  precise.  They  not  only  protect  a  prior 
registered  certificate  of  title,  but  also  a  prior  registered 
grant,  which  can  only  mean  a  Crown  grant. 

[Webb,  J. — The  section  begins  by  saying,  "  Notwith- 
standing the  existence  in  any  other  person  of  any  estate 
or  interest,  whether  derived  by  grant  from  Her   Majesty 
or    otherwise    ....    the     proprietor    .    .    .    shall 
....    hold,"  etc.] 

The  plaintiff's  remedy  is  barred  by  the  Statute  of 
Limitations.  The  only  thing  that  could  in  any  way  be 
considered  as  taking  the  case  out  of  that  statute  is  the 
defendant's  letter  to  the  plaintiff  in  1875,  and  the  plain- 
tiff is  not  entitled  to  rely  on  that  as  an  acknowledgment 
by  the  defendant  of  the  plaintiff's  title  so  as  to  take  the 
case  out  of  the  operation  of  the  statute,  because  such 
an  acknowledgment,  to  be  efficacious,  must  b(^  made  by 
a  person  in  possession  ;  and  the  plaintiff  asserts  that 
the  defendant  was  not  then  in  possession  of  the  land. 
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As  the  Registrar  of  Titles  is  not  a  party  to  the  action, 
no  order  for  the  delivery  up  of  the  certificate  of  title 
can  be  made,  and  if  the  defendant  be  ordered  to  execute 
a  transfer  of  the  land  to  the  plaintiff  he  ought  to  be 
recouped  his  expenses  of  bringing  the  land  under  the 
Act.  The  plaintiff  should  not  get  the  benefit  of  the  land 
being  brought  under  the  Act  without  also  bearing  that 
burthen. 

Cur.  adv.  vult. 

Webb,  J. — In^  January,  1855,  tlie  plaintiff  purchased 
the  piece  of  land,  the  subject  of  this  action,  comprising 
about  ten  acres  [*464]  near  Oakleigh,  which  was  duly 
conveyed  to  him,  and  to  which  he  has  in  this  action 
proved  a  good  paper  title  in  fee. 

In  June,  1881,  the  defendant  lodged  with  the  Regis- 
trar of  Titles  an  application  to  have  this  land  brought 
under  the  operation  of  the  "  Transfer  of  Land  Statute," 
and  in  such  application  claimed  to  be  "  the  owner  of  an 
estate  by  possession  "  in  the  land.  The  only  document 
lodged  in  support  was  a  statutory  declaration  by  the 
defendant  himself,  dated  26th  May,  1881,  as  follows  :— 

"I,  William  Aedy,  of  Oakleigh,  county  of  Bourke, 
farmer,  do  solemnly  and  sincerely  declare  that  I  took 
possession  of  the  land  applied  for  in  the  year  1863  when 
I  fenced  it  in  ;  that  I  have  held  possession  ever  since  and 
paid  the  rates  ;  that  no  one  has  ever  made  a  claim  to  me 
for  rent  for  the  said  land  ;  nor  have  I  ever  heard  of  any- 
one claiming  the  said  land."  That  declaration  appears 
to  have  been  considered  insufficient,  for  the  defendant 
subsequently  lodged  a  fresh  statutory  declaration,  made 
by  him  on  the  27th  August,  1881,  in  which  he  described 
the  land  by  measurements  and  a  plan,  and  then  pro- 
ceeds, "The  said  land  belonged  to  one  Mark  Frederick 
Ogle,"  that  is  the  plaintiff,  "he  having  purchased  the 
same  on  or  about  the  31st  day  of  January,  1855,  from 
one  Richard  Gardiner  Cooke,"  that  being  the  date,  and 
the  name  of  the  grantor,  in  the  conveyance  of  the  land 
to  the  plaintiff.  "  In  the  latter  part  of  the  year  1855  I 
entered  into  possession  of  the  said  land,  and  partly 
fenced  in  the  same."     He  had  previously  said  he  took 
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possession  and  fenced  in  the  year  1m>3-  -  In  the  year  lSii3 
the  whole  of  the  said  land  was  fenced  in  and  enclosed, 
aud  also  occupied,  by  me,  and  I  have  ever  since  btvn 
and  still  am  in  possession  of  such  land.  I  have  for  up- 
wards of  twenty  years  had  undisturbed  possession 
of  the  said  land,  and  I  have  for  a  number  of  years  paid 
and  do  now  pay  rates  in  respect  of  the  same."  Another 
declaration  was  also  lodged  by  the  defendant,  made  by 
a  Mr.  Aitken  on  the  3rd  f^tember,  InSI,  in  which  he 
declares  : — "  That  to  my  knowledjje  the  said  William 
Aedv  fenced  in  and  enclosed  the  said  land  about  seven- 
teen years  ago,  and  such  land  is  still  fenced  in.  And  I 
say  that  during  the  whole  of  that  period  the  said  Wil- 
liam Aedy  has  been  and  still  is  in  possession  of  the  said 
land.-'  It  appears  then  to  have  been  objected,  in  accord- 
ance with  the  practice  of  the  office,  with  reference  to 
the  operation  of  the  Statute  of  Limitations,  [•465]  that 
evidence  must  be  given  that  the  plaintiff  was  in  the  col- 
ony in  1863,  and  another  statutory  declaration  was 
iod^ed,  made  by  the  defendant  on  the  18th  of  February, 
1J^82,  in  which  he  declares  that  he  had  learnt  from  vari- 
ous people  that  the  plaintiff  was  in  the  colony  at  the 
beginning  and  end  of  1863,  and  he  adds  : — ^*  I  believe 
that  the  said  Mark  Frederick  Ogle  has  been  and  is  now 
residing  in  Maryborough,  and  carrying  on  business  as 
a  chemist  and  druggist"  There  were  also  two  other 
declarations  lodged  in  support  of  the  application,  one  by 
Mr.  W.  J.  Fookes,  stating  that  he  had  made  enquiries 
and  had  been  informed  that  the  plaintiff  had  not  been 
out  of  the  colony  ;  and  the  other  by  Mr.  E.  R.  Blood, 
who  declared,  "  That  the  said  Mark  Frederick  Ogle  was 
in  the  said  colony  during  the  whole  of  the  year  1863, 
and  has  been,  and  is  now  carrying  on  the  business  of 
a  chemist  in  Maryborough."  These  six  declarations  are 
the  whole  of  the  materials  lodged  in  support  of  the 
defendant's  application  to  bring  the  land  under  the  Act. 
It  appeared  on  the  face  of  the  defendant's  second  de- 
claration that  the  plaintiff  had  purchased  the  land.  The 
registry  would  show  that  the  title  was  still  outstanding 
in  him,  and  in  two  other  of  the  declarations  filed  it  was 
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stated  that  the  plaintiff  was  then  carrying  on  business 
in  Maryborough.  But  nevertheless  it  does  not  appear 
to  have  been  thought  necessary  to  direct  service  of  any 
notice  upon  him,  as  might  have  been  done  under  Sec 
19  of  the  "  Transfer  of  Land  Statute,"  and,  without  ilie 
knowledge  of  the  plaintiff,  the  land  was  brought  under 
the  Act,  and  a  certificate  of  title,  dated  the  loth  March, 
1882,  issued  to  the  defendant. 

The  plaintiff  now  brings  this  action,  claiming  posses- 
sion of  the  land,  and  to  have  the  defendant's  certificate 
of  title  cancelled,  or  the  defendant  ordered  to  transfer 
to  the  plaintiff,  on  the  ground  that  the  defendant  became 
the  registered  proprietor  through  fraud,  the  statutory 
declarations  made  by  the  defendant  being  alleged  to  be 
false  in  several  particulars  stated  in  the  statement  of 
claim.  The  plaintiff,  in  the  alternative,  claims  relief  on 
the  ground  that  he  has  been  deprived  of  the  land 
through  its  having  been  brought  under  the  operation  of 
the  statute  on  the  application  of  the  defendant,  which  is 
independent  of  fraud.  The  plaintiff  in  a  further  alterna- 
tive claims  damages  under  Sec.  144  of  the  Act.  ['466] 

The  defendant  by  his  pleading  denies  the  fraud  and 
alleges  that  all  the  statements  in  his  declarations  were 
true,  or,  at  all  events,  if  not  true  in  fact,  that  he  hon- 
-estly  believed  them  to  be  true.  But  at  the  trial  he  prac- 
tically left  the  case  undefended  so  far  as  the  charges  of 
fraud  are  concerned,  and  relied  solely  upon  legal  and 
technical  objections  taken  by  his  counsel.  A  large 
amount  of  evidence  was  given  by  the  plaintiff  to  show 
the  falsity  of  the  statements  made  by 'the  defendant 
in  his  declarations.  He,  on  the  other  hand,  neither  went 
into  the  box  himself  nor  called  any  witnesses  to  attempt 
to  prove  their  truth.  Nor  did  he  call  Aitken  to  sup^wrt 
the  declaration  made  by  him. 

Upon  the  evidence,  I  have  no  hesitation  in  finding 
that  all  the  material  statements  in  the  defendant  s  de- 
claration were  untrue,  and  that  to  the  defendant's  know- 
ledge, and  were  therefore  not  only  false  but  fraudulent. 
One  of  tliese  statements  is  that  the  defendant  had,  ever 
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since  1863,  held  possession  of  the  land,  and  had  paid 
rates  on  it  The  evidence  of  the  rate  collector  is  that 
the  defendant  never  paid  any  rates  before  1883,  whereas 
the  payment  of  rates  was  put  forward  by  the  defendant 
as  evidence  of  his  possession,  in  order  to  obtain  the  cer- 
tificate of  title,  which  was  issued  to  him  in  March,  1882. 
Another  statement  is  that  the  defendant  had  never 
heard  of  any  one  claiming  the  land  ;  the  fact  being  that 
m  September,  1875,  less  than  six  years  before  making 
the  declaration,  the  defendant  had  written  to  the  plain- 
tiff a  letter  produced  in  evidence,  and  admitted  by  the 
defendant's  counsel  to  be  his,  asking  to  be  allowed  to 
rent  the  land  with  a  right  to*  purchase.  Another  state- 
ment is  that  the  defendant  for  upwards  of  twenty  years 
prior  to  August,  1881,  had  been  in  undisturbed  posses- 
sion of  the  land,  the  evidence  showing  that  until  August, 
1SG2,  the  land  had  been  in  possession  of  Smith,  a  tenant 
of  the  plaintiff,  that  then  a  neighbour  (Stocks)  was  put 
in  possession,  under  an  agreement  with  the  plaintiff's 
agent  that  he  might  have*  the  right  of  grazing  over  the 
land  if  he  protected  the  timber  from  being  cut,  and  in 
1876  or  1877  the  defendant  commencing  to  cut  a  redgum 
tree  on  the  ground  was  stopped  by  Stocks  from  so  doing, 
who  told  him  he  had  authority  from  the  plaintiff  to  look 
after  the  land  and  not  allow  any  one  to  cut  timber,  aud 
thereupon  the  defendant  desisted,  saying  he  did  [*467] 
not  know  he  was  doing  any  harm.  It  appears  that  some 
of  the  defendant's  cattle  occasionally  grazed  on  the 
land  in  common  with  those  of  Stock's  (who  all  along 
represented  the  plaintiff)  and  other  neighbours,  the  land 
not  being  until  recently  completely  enclosed.  But  upon 
the  evidence  I  have  no  doubt,  and  so  find,  that  the  defen- 
dant was  never  in  exclusive  possession  of  the  land  until 
after  the  issue  of  the  certificate  of  title  to  him  in  1882. 

For  the  defendant  it  has  been  contended  that  the 
plaintiff  was  not  deprived  of  this  land  by  reason  of  its 
being  brought  under  the  Act,  because  in  1882,  when  it 
was  brought  under  the  Act,  the  title  of  the  plaintiff  was 
determined  by  the  operation  of  the  Statute  of  Limita- 
tions.   To  this  there  are  several  answers.    First,  I  find 
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as  a  fact  that  the  plaintiff,  by  his  tenant  and  caretaker, 
was  in  possession  of  the  land,  at  all  events  down  to  1S76 
or  1877,  when  there  was  a  distinct  assertion  of  owner- 
ship by  his  agent  on  his  behalf,  and  a  recognition  of  his 
right  of  ow^nership  by  the  defendant.  Again,  even  suppos- 
ing the  plaintiff,  the  true  owner,  to  have  been  out  of  pos- 
session, his  title  was  recognized  by  the  defendant  in  his 
letter  of  September,  1875,  which  amounts  to  an  acknow- 
ledgment, so  as  to  take  the  case  out  of  the  statute. 
Against  this  it  is  urged  that  such  acknowledgment  mast 
be  made  by  a  person  in  possession  of  the  land,  and  that 
the  plaintiff  contends  the  defendant  was  not  then  in 
possession.  This  argumenf  certainly  does  not  lie  in  the 
defendant's  mouth,  whose  whole  case  is  that  in  1881  he 
acquired  a  title  by  possession  for  more  than  fifteen 
years.  If  he  was  in  possession  in  September,  1875,  the 
acknowledgment  was  by  a  person  in  possession  ;  if  he 
was  not  in  possession  in  September,  1875,  he  had  no 
right  to  declare  in  1881  that  he  had  been  in  undisturbed 
possession  since  18(13,  and  thereby  obtain  a  certificate 
of  title  under  the  Act. 

Upon  the  facts  of  this  case,  I  find,  upon  the  uncon-  , 

troverted  evidence  of  the  plaintiff  and  his  witnesses,  that  i 

the  plaintiff  has  been  deprived  of  this  land  by  the  fraud  | 

of  the  defendant,  and  that  the  defendant  has  been  regis- 
tered as  proprietor  of  this  land  through  such  fraud. 
That  being  so,  the  plaintiff  is  entitled  to  maintain  eject- 
ment against  the  defendant,  the  case  falling  within  the 
exception  in  Sec.  138  (iv.)  [♦468.] 

The  next  question  is  w^hether  this  Court  can,  in  this 
action,  order  the  registrar  to  cancel  the  certificate  of 
title  issued  to  the  defendant.  It  is  urged  for  the  defen- 
dant that  the  registrar  being  no  party  to  this  action, 
no  order  upon  him  can  be  made  in  it.  I  think  this  objec- 
tion must  prevail,  but  the  plaintiff  is  entitled  to  the 
alternative  relief  that  he  seeks,  viz.,  the  execution  by  the 
defendant  of  a  transfer  of  the  land  in*  question  to  the 
plaintiff.  The  defendant  has  committed  a  gross  fraud 
upon  the  plaintiff  by  means  of  knowingly  false  state- 
ments made  by  him  in  certain  statutory  declarations 
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bv  means  of  which  he  induced  the  officials  of  the  Titles 
Office  to  grant  him  a  certificate  of  title  to  land  to  which 
he  had  no  right  or  claim  whatever.  It  is  fortunate  for  the 
plaintiff  that  he  has  discovered  the  fraud,  and  is  able  to 
intercept  the  land,  before  it  has  been  transferred  to  an 
innocent  purchaser  for  value.  This  being  so  it  is  un- 
necessary to  consider  the  plaintiff's  alternative  claim 
for  damages. 

It  is  urged  for  the  defendant  that  if  he  is  ordered 
to  execute  a  transfer  to  the  plaintiff,  he  ought  to  be 
recouped  his  expenses  of  bringing  the  land  under  the 
Act.  But  in  incurring  these  expenses  he  in  no  way 
acted  as  the  agent  or  at  the  request  of  the  plaintiff  ;  and 
the  plaintiff  is  under  no  legal  obligation  to  pay  them. 
As  to  the  argument  that  the  plaintiff  should  not  get 
the  benefit  without  bearing  the  burthen,  it  is  possible 
that  the  plaintiff  may  not  regard  his  land  being  brought 
under  the  Act  as  any  benefit  at  all.  His  strict  right 
would  be,  were  it  possible  to  effect  it  to  be  placed  in 
statu  quo  ante,  and  have  his  land  taken  from  under  the 
Act  But  I  know  of  no  means  by  which  that  can  be 
done.  If  there  were  such,  and  the  plaintiff  elected  to 
keep  his  land  under  the  Act,  there  might  be  some  force 
in  the  argument  that  he  should  pay  the  expenses  in- 
curred in  bringing  it  under  the  Act.  In  the  absence  of 
this  I  can  see  no  force  in  it  whatever. 

The  evidence  shows  that  the  defendant  has  been  in 
exclusive  possession  of  the  land  since  March,  1882,  the 
date  of  his  certificate  of  title.  The  plaintiff  is  therefore 
entitled  to  mesne  profits,  which,  upon  the  evidence,  I 
assess  at  £50. 

Jml^ment  for  the  phiiutlff  for  iK>i«s<.\ssioii  of  the  laud  in  question, 
aud  for  £50  mesne  profits.  Order  the  defendant  within  seven  days 
after  service  ujion  him  of  this  judgment  to  deliver  up  to  the  plain- 
tiff, or  to  his  solicitor,  the  duplicate  certificate  of  title  issue<i  to  the 
defendant,  vol.  1,324,  fol.  264,768,  and  to  execute  [•469]  forthwith, 
upon  the  same  being  tendered  to  him  lor  execution,  a  traiibfer  cf 
the  plaintiff  of  the  land  therein  comprised,  and  all  other  necessary  | 

documents  for   the  purpose  of   ti-ansferring  such  lan<l  to  the  plaintiff^  j 

»ach  transfer  and  other  documents  to  be  settled  in  Chambers  in  case 
the  parties  differ.     Order  defendant  to  pay  the  plaintiff  his  costs  ot 
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this  action,  including  the  costs  of  preparing,  settling,  and  procuring 
the  execution  of  such  transfer  and  other  documents.  Refer  to  tax. 
Libei*ty  to  apply. 

Solicitors  for  plaintiff  :— Hart  &  Benjamin,  for  Samuel  &  Hor- 
witz,  Hamilton. 

Solicitors  for  defendant  : — Crisp,  Lewis  &  Hedderwiek. 


Victoria,  1875.]  [1  V.  L.  R.  (E.)  111. 

GUNN  V.  HARVEY. 

**The  Mininfj  Statute,  1865  "  {No,  291),  $$.  101, 124, 129— Courts 
of  minex — Cross  relief — Jurisdiction — Demurrer — CeHificate 
of  title —  Ca ncellatio n . 

The  Supreme  Court  has  concurrent  jurisdiction  with  Courts  of 
Mines  ;  but  trenorally  would  not  exercise  such  jurisdiction,  in  mat- 
ters within  the  jurisdiction  of  the  latter  Courts. 

Where  a  trespass  suit  was  instituted  in  a  Court  of  Mines  by  the 
holder  of  a  certificate  of  title  to  a  mining  lease,  and  the  defendant 
filed  a  bill  in  Equity  impeaching  the  certificate  for  fraud,  the  Court, 
upon  demarrer,  refused  to  entertain  the  suit  ;  on  tlie  ground  that 
the  matters  put  forward  in  the  bill  were  available  as  a  defence  to 
the  plaint  in  the  Court  of  Mines,  and  that  any  active  relief  required 
by  the  plaintiff  in  Equity  might  be  given  in  the  Court  of  Mines 
by  way  of  cross  relief. 

The  Supreme  Court  in  Equity  has  no  jurisdiction  to  order  the 
cancellation  of  a  certificate  of  title.  The  proper  mode  of  givin;? 
relief  from  the  inequitable  effect  of  such  a  certificate  is  by  ordering 
the  registered  proprietor  to  execute  a  transfer. 

Bill  by  W.  Gunn,  C.  Pike,  I.  Thompson,  W.  Eastman, 
W.  Gunn  the  younger,  A.  Rechie,  J.  Hopkins,  and  N. 
Brown  against  J.  Harvey  and  The  Nell  Gwynne  Quartz 
Mining  Company  (Limited),  to  the  following  effect  : — 

In  July,  1871,  one  J.  F.  Edwards  applied  under  "  The 
Mining  Statute,  ISfJS,"  for  a  gold  mining  lease  of  a  cer- 
tain piece  of  land,  particularly  described  in  the  bill, 
and  in  his  application  stated  that  he  was  applying  on 
behalf  of  the  Herald  Company.  At  this  time  the  land 
was  occupied  as  a  mining  claim  by  Edwards  and  all  the 
plaintiffs  other  than  Brown,  under  miners'  rights,  and 
they  were  in  partn(M*ship  under  the  style  of  the  Herald 
Company,  but  the  company  was  not  incorporated.  Ed- 
wards iiiadu^  the  application  for  the  lease  at  the  requ<«t 
of  his  co-partners,  and  they  consented  to  the  lease  being 


issued  to  him  as  a  tiiisit^  for  iLe  pannt-rsbiji.  On  the 
8th  January,  IfTi  a  It^as^  of  the  land  was  issned  to 
Edwards. 

On  the  Ist  D€n.^mber,  1ST3,  Edwards  sold  to  the 
plaintiff  Onnn  all  his  interest  in  xh^  It-ase  and  i^rtner- 
ship ;  and,  in  accordance  with  an  ajirvt^ut-nt  betwet* n 
Edwards  and  the  other  partners  that  he  should  transfer 
the  lease  to  Gnnn  to  be  held  bj  him  in  trust  for  the 
partnership,  Edwards,  on  the  31st  December,  1S73,  ai»- 
plied  to  the  Minister  of  Mines  for  permission  to  transfer 
the  lease  ;  [*11^]  and  8n<b  lii-ense  being  given,  Edwards. 
on  the  17th  Februarr,  1^74,  transferrt^  to  Gnnn  all  his 
estate  and  interest  in  the  lease  :  and  such  transfer 
was  taken  in  trust  for  himself  and  his  iN>-p«irt- 
ners.  In  May,  1871,  Gunn,  with  the  consent  of  his  co- 
partners, sold  to  the  plaintiff  Brown  the  share  in  the 
partnership  which  he  had  bonght  from  Edwards. 

The  Herald  Company  was  at  the  time  of  the  grant  of 
the  lease,  and  still  remained,  in  occupation  of  the  land  ; 
and  until  service  of  an  injunction  from  the  Court  of 
Mines,  Sandhtu*st,  was  carrying  on  mining  operations; 
and  the  original  lease  and  transfer  had  ever  since  their 
respective  dates  been  in  the  possession  of  the  plaintiffs 
as  such  partners. 

On  the  9th  February,  1875,  the  plaintiffs  Gunn,  Pike, 
Hopkins  and  Rei-hie,  were  served  with  an  injuni-tiou  of 
the  Court  of  Mines  at  Sandhurst  in  a  suit  wherein  the 
present  defendants  were  plaintiffs,  and  the  present 
plaintiffs  Gunn,  Rechie,  Hopkins,  Pike  and  Gunn,  jun., 
were  defendants,  whereby  the  present  plaintiffs  were 
restrained  from  mining  on  the  land  until  the  hearing  of 
the  suit  or  further  order  of  the  Court. 

By  the  plaint  to  the  Court  of  Mines,  it  was  alleged 
that  the  defendant  Harvey  was  the  registered  proprietor 
of  a  leasehold  estate  for  an  unexpired  term  in  the  land 
comprised  in  the  lease  of  the  8th  January,  1872,  and  this 
the  bill  admitted. 

On  the  10th  July,  1873,  one  Atkinson,  by  his  attorney 
Sanders,  issued   a   plaint   summons   in   the   Sandhurst 
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County  Court  aj^ainst  Edwards  to  recover  ten  shillings 
due  him,  and  on  the  8th  August,  1873,  Atkinson  re- 
covered judgment  for  this  sum,  together  with  eighteen 
shillings  costs.  On  the  2nd  December,  1873,  one  Sajers, 
for  Edwards,  paid  £1  8s.  to  Atkinson,  and  on  the  3rd 
December  this  sum  was  repaid  to  Savers  by  Edwards. 

The  bill  then  alleged  that  on  the  2nd  December,  1S73, 
and  after  Atkinson  had  been  paid,  Welsh,  an  attorney, 
purporting  to  act  for  Atkinson,  but  in  fact  without  any 
instructions  from  Atkinson,  and  without  his  or  Edwards' 
knowledge,  applied  to  the  registrar  of  the  County  Court 
at  Sandhurst,  and,  having  represented  to  him  that  he 
was  acting  as  attorney  for  Atkinson  in  the  place  of 
Sanders,  and  that  the  amount  of  the  judgment  was 
unpaid,  obtained  from  him  a  certificate  under  the 
"  County  Court  Statute,''  ['113]  18(59,  (No.  345),  of  the  jiidg- 
m'/nt,  and  that  the  debt  w  as  unpaid ;  and,  having  filed  this 
certificate  in  the  Supreme  Court,  signed  final  judgment 
for  that  amount,  together  with  the  fees  authorised  by 
the  statute. 

On  the  12th  January,  1874,  Welsh,  still  purporting 
to  act  as  attorney  for  Atkinson,  but  without  his  know- 
ledge or  authority,  issued  a  writ  of  fi.  fa.  upon  the  final 
judgment  ;  and  on  the  21st  January,  1874,  the  sheriff  of 
the  Sandhurst  and  Castlemaine  District  caused  all  the 
right,  title  and  interest  (if  any)  of  Edwards  in  the  lease 
to  be  put  up  for  sale  by  the  public  auction.    The  plain- 
tiff Gunn  attended  at  the  sale,  and  objected  thereto,  and 
delivered  to  the  sherilf  a  protest  against  his  selling  any 
interest  in  the  lease,  it  having  been  applied  for  by  Ed- 
wards for  and  on  behalf  of  the  Herald  Company.    This 
protest  was  read  by  tlie  sheriff  at  the  sale,  in  the  pre- 
sence of  Welsh  and  Harvey,  and  the  sheriff  then  an- 
nounced that  he  was  only  about  to  sell  the  interest  of 
Edwards  in  the  lease  "if  any,"  and  thereupon  Harvey 
became  the  purchaser  for  £3  10s.     Welsh  was  present 
with  Harvey  at  the  sale  ;   and  on  his  behalf,  he  paid  a 
deposit  of  one  pound  ;  and  he  acled  as  his  solicitor,  and 
subsequently  procured  a  certificate  of  title  to  be  issued 
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to  Harvey,  as  proprietor  of  the  leasehold  estate  in  the 
land. 

The  plaintiffs  other  than  Brown  were  in  possession 
and  occupation  of  the  land,  and  eng:aged  in  mining 
thereon  at  the  time  of  the  sale,  and  had  (with  Brown, 
since  the  date  of  his  purchase)  ever  since  been,  and  still 
were,  in  possession,  and  had,  as  partners,  paid  out  of 
their  partnership  funds  the  rent  for  the  lease  to  the 
present  time.  Harvey  had  never  entered  into  posses 
aion,  and  until  the  suit  in  the  Court  of  Mines,  neither 
he  nor  the  defendant  company  had  ever  claimed  to  be 
entitled  to  possession,  or  in  any  way  interfered  with  the 
plaintiffs. 

The  bill  then  alleged  that  at  the  time  when  Welsh 
obtained  the  certificate  from  the  Registrar  of  the  County 
Court,  and  signed  final  judgment,  he  knew,  or  had  reason 
to  believe,  that  the  money  had  been  paid,  and  the  pro- 
ceeding of  Welsh  was  wholly  unauthorised  by  Atkinson ; 
and  at  the  times  of  his  purchase  and  the  issuing  of  the 
certificate  of  title  to  him,  Harvey  well  knew,  or  at  all 
events  had  notice  through  his  solicitor  Welsh,  that  the 
[*114]  judgment  and  execution  had  been  irregularly  and 
improperly  obtained,  and  was  not  binding  on  Edwards, 
or  those  claiming  under  him  ;  and  the  plaintiffs  sub- 
mitted that  the  certificate  of  title  was  obtained  by  fraud, 
within  the  meaning  of  the  40th  section  of  the  "  Transfer 
of  Land  Statute,"  and  was  not  valid  against  the  plain- 
tiffs ;  and  they  further  submitted  that,  inasmuch  as 
Edwards  was  a  trustee  of  the  lease  for  them,  it  could 
not  lawfully  be  taken  in  execution  or  sold  by  the  sheriff 
under  the  writ  against  Edwards,  and  that  the  seizure 
and  sale,  and  the  subsequent  issue  of  the  certificate, 
were  invalid. 

In  the  plaint  in  the  Court  of  Mines  it  was  alleged 
that  the  defendant  company  were  beneficially  inter- 
ested in  the  land,  and  that  Harvey  held  it  as  trustee 
for  them.  The'  bill,  therefore,  sought  discovery  from 
the  defendant  company,  and  charged  that,  if  it  ever 
acquired,  or  purported  to  acquire,  any  beneficial  inter- 
ests in  the  lease  from  Harvey,  the  company  had,  prior 
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to  such  acquisition,  notice  of  the  rights  of  the  plaintiffs, 
and  that  Edwards  was  a  trustee  only  for  the  plaintiffs, 
and  of  the  circumstances  under  which  the  certificate  of 
title  was  issued  to  Harvey. 

The  bill  praj-ed  for  a  declaration  that  the  purchase 
by  Harvey  w^as  invalid  as  against  the  plaintiffs,  and 
that  the  certificate  of  title  was  void,  and  ought  to  be 
delivered  up  to  be  cancelled,  and  that  it  might  be 
ordered  to  be  cancelled  accordingly  ;  and  for  an  injunc- 
tion to  restrain  the  suit  in  the  Court  of  Mines. 

The  defendants  demurred  sepcwately,  but  on  the 
same  grounds  :     (1)  Want  of  equity.     (2)  Uncertainty. 

(3)  That  the  Court  ought  not  to  entertain  jurisdiction. 

(4)  That  the  plaintiffs  did  not  allege  that  they  had  not 
a  good  defence  in  the  Court  of  Mines  ;  and  (5)  That 
Edwards  was  a  necessary  party. 

Mr.  a'Beckett  for  the  demurrei'  of  the  defendant 
Harvey  : — This  Court  has  no  jurisdiction  to  cancel  a 
certificate  of  title  ;  and,  further,  it  is  open  to  the  plain- 
tiffs to  make  their  defence  in  the  Court  of  Mines.  The 
only  irregularity  pointed  out  by  the  bill  is  in  procuring; 
the  sale  by  the  sheriff  ;  but  it  is  not  to  be  inferred  from 
the  bill  that  anything  was  wanting  in  the  proceedings 
to  affect  their  validity,  while,  on  the  other  hand,  it  is 
to  be  inferred  that  the  document  under  which  the  plain- 
tiffs daira  [*115]  was  not  an  effectual  and  proper  instru- 
ment under  the  **  Transfer  of  Land  Statute." 

Edwards  still  remained  the  registered  proprietor. 
The  present  defendant  got  on  the  register  in  a  way  alto- 
gether unexceptional,  except  so  far  as  he  was  concerned 
in  getting  a  sale  from  the  sheriff.  The  mere  facts  of 
equitable  interests  being  outstanding,  of  which  the 
sheriff  had  notice,  is  immaterial  :  Robertson  v.  Keith.^ 
It  was  never  intended  that  this  Court  should  correct 
the  books  of  the  registrar.  The  132nd  section,  which 
provides  for  cancellation,  etc.,  has  received  a  very  wide 
construction  in  the  case  of  Re  Paterson.^ 
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As  to  the  charge  of  notice,  a  statement  in  the  alterna- 
tive such  as  here  may  be  accepted  in  either  view  the 
demurring  defendant  chooses  :  Balls  v.  Margrave,^  Here 
there  is  no  allegation  which  at  all  helps  out  the  uncer- 
tainty of  the  view  of  the  allegation  in  the  bill  which  we 
adopt,  namely,  that  it  is  that  Harvey  had  notice  through 
his  solicitor.  Welsh's  employment  was  subsequent  to 
the  sale.  He  did  not  pay  the  deposit  money  as  solicitor, 
and  therefore  notice  to  him  is  insuflBcient.  The  only 
way  in  which  a  registered  proprietor  can  be  affected  is 
by  fraud.  He  must  have  participated  in  the  fraud  ;  but 
here  all  the  bill  says  is  that  the  defendant  had  construc- 
tive notice  of  equitable  interests,  and  this  does  not 
amount  to  fraud  within  the  meaning  of  the  Act. 

Mr.  Holroyd  for  the  demurrer  of  the  defendant  com- 
pany : — The  bill  asks  for  a  declaration  that  the  pur- 
chase was  invalid,  and  that  the  certificate  should  be 
delivered  up  to  be  cancelled,  and  for  an  order  for  can- 
cellation. The  demurrer  is  on  the  ground  that  the  bill 
shows  no  equity,  and  that  if  this  Court  has  jurisdiction 
it  ought  not  to  be  exercised. 

By  Sec.  34  of  the  "  Transfer  of  Land  Statute,"  certi- 
ficates of  title  are  in  duplicate.  Great  confusion  would 
ensue  if  the  order  for  cancellation  is  made.  There  could 
be  no  transfer  to  any  one  else.  Certainly  this  Court 
cannot  order  one  of  the  original  certificates  to  be  deliv- 
ered up  and  cancelled,  and  leave  the  other  outstanding. 
But  Sec.  132  provides  for  all  cases  of  this  nature.  The 
Act  had  created  an  entirely  new  mode  of  transferring 
land,  ['IIG]  and  gives  greater  powei's  to  tlie  Registrar  of 
Titles.  The  135th  section  provides  for  the  intervention  of 
this  Court  if  he  does  not  do  his  duty.  We  admit  that  this 
Tourt  has  power  to  direct  a  transfer,  but  it  has  not  any 
jurisdi(*tion  to  order  a  particular  document  to  be  de- 
livered up  to  be  cancelled,  and  this  is  the  only  ground 
on  which  the  Court  is  now  asked  to  restrain  proceedings 
in  the  Court  of  Mines. 

But  supposing  the  Court  has  jurisdiction,  we  have 
3.3  BoJiv.  284. 
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a  rifijht  to  demur,  as  this  is  a  ease  in  which  it  ought  not 
to  exercise  its  jurisdiction.  The  eases  in  this  Court  upon 
the  subject  are  :  MeCafferty  v.  Cummins/  Mulcahy  t. 
The  Walhalla^  Company,'^  The  United  Working  Miners' 
Gold  Mining  Co.  v.  The  Trince  of  Wales  Co.*  All  these 
were  argued  on  the  ground  that  there  was  no  jurisdic- 
tion, and  it  was  held  that  there  was  jurisdiction  ;  but 
none  of  them  decided  that  if  it  appears  on  the  bill  that 
another  Court  is  a  proper  Court  to  entertain  the  matter, 
and  can  give  substantial  relief,  this  Court  will  entertain 
the  suit.  Looking  to  the  English  case  we  find  an  anal- 
ogy :  for  as  Courts  of  Mines  have  been  spread  over  this 
colony;  so  in  England,  Courts  of  Bankruptcy  have  been 
spread  over  the  country  ;  and  the  Court  of  Chancery 
has  refused  in  many  instances  to  exercise  its  jurisdiction 
in  matters  which  could  be  entertained  by  the  Court  of 
Bankruptcy.  In  Martin  v.  Powning,^  a  case  of  fraudu- 
lent trusteeship,  the  Court  held  that  the  objection  might 
be  raised  by  demurrer  where  another  Court  had  co- 
ordinate jurisdiction.  Similarly  :  Stone  v.  Thomas,^ 
Maguire  v.  O'Reilly,**  Thompson  v.  Derham.^^ 

If  the  Court  has  jurisdiction,  and  this  is  a  proper 
case  for  the  exercise  of  it,  then  the  bill  should  have 
asked  for  a  transfer,  not  for  cancellation  of  the  certifi- 
cate :  Robertson  v.  Keith.' ^  [Molesworth,  J. — In  the 
cases  that  have  been  before  me,  so  far  as  I  recollect, 
the  form  of  relief  sought  has  been  to  direct  a  transfer, 
not  a  delivery  up  and  cancellation  of  the  certificate.] 
Yes,  and  in  the  case  of  Brew  v.  Jones  ^^  the  prayer  was 
that  the  defendant  [*117]  should  be  declared  a  trustei*  on 
the  ground  that  the  certificate  had  been  obtained  through 
fraud. 

*5  W.  W.  cVft'B.  L.  (il. 
0  Arjriis.  20th  Mny,  ISlJS. 
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Lastly,  supposing  Edwards  had  improperly  trans- 
ferred away,  or  was  repudiating  his  trust,  the  Court  of 
Mines  could  restrain  him  from  parting  with  any  interest; 
and  Harvey  does  not  stand  in  a  worse  position  than 
Edwards. 

The  plaintiffs  do  not  make  a  si^ecific  charge  of 
notice.  They  try  to  fix  Harvey  with  constructive  notice 
through  his  solicitor,  and  the  company  is  sought  to  be 
fixed  with  notice  through  Harvey.  The  fact  of  one  man 
being  trustee  for  somebody  else  is  not  notice  of  anything 
whatsoever. 

Mr.  Webb  for  the  bill  : — ^The  purchaser  acquired 
notice  of  all  Welsh,  his  solicitor,  knew.  There  are  num- 
erous cases  to  show  that  a  person  acquires  notice  of  all 
his  solicitor  knows  in  the  transaction.  [Mole«woi-th, 
J. — Surely  all  the  facts  are  consistent  with  the  pur- 
chaser dealing  fairly.  Besides,  we  are  not  dealing  with 
the  case  of  setting  aside  the  execution  :  we  are  dealing 
\iith  persons  claiming  under  a  paramount  title.]  Ed- 
wards was  a  trustee  for  the  plaintiffs  ;  and  the  plain- 
tiffs say  that  the  whole  transaction  by  Welsh  and  Har- 
vey was  a  scheme  to  obtain  the  plaintiffs'  proi)erty. 
[Molesworth,  J. — That  is  not  charged  in  the  bill.]  That 
is  the  necessary  inference  to  be  drawn  from  the  facts 
alleged. 

As  to  the  question  of  jurisdiction,  the  Court  of  Mines 
has  no  jurisdiction  as  to  fraud.  This  w^as  a  plaint  for 
trespass.  What  answer  would  it  have  been  to  say  that 
the  certificate  had  been  obtained  by  fraud  ?  The  pre- 
sent plaintiffs  could  not  institute  a  cross  suit  based  on 
the  alleged  fraud.  The  jurisdiction  of  the  Court  of  Mines 
is  limited  by  Sec.  101.  This  Court  will  entertain  any 
case  of  fraud.  The  fraud  itself  gives  the  jurisdiction. 
Ajiain,  it  is  said  that  the  bill  asks  for  the  wrong  relief, 
and  ought  to  have  prayed  for  a  transfer  of  the  lease. 
But  the  proper  course  is  to  have  the  sale  set  aside  and 
the  certificate  cancelled.  The  present  defendants  have 
nt*ver  entered  into  occupation.  The  plaintiffs  have  been 
in  i)088ession  all  along,  and    therefore  the    purchaser 
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takes  nothing  :  Robertson  v.  Keith.^^  [MoleswartU,  J. 
— You  have  asked  for  a  particular  relief.  How  can  I 
[*118]  cancel  the  certificate  ?!  The  certificate  is  issued 
in  duplicate.  One  i>art  is  in  Harvey's  hands,  and  if  he 
delivers  this  up,  and  it  be  cancelled,  he  will  be  rendered 
harmless.  The  132nd  section  gives  no  jurisdiction  to 
the  registrar  in  matters  of  fraud  ;  that  section  applies 
only  to  cases  of  wrong  plans,  etc.  The  decision  in  the 
case  of  Re  Paterson^*  would  have  been  analogous  if  they 
had  gone  to  the  registrar  first,  and  then  to  the  Court. 
[Molesfworth,  J. — If  you  disembarrass  this  case  from  the 
"  Transfer  of  Land  Statute,"  and  supposing  it  is  a  case 
of  a  trustee  disposing  of  the  cestui  que  trust's  property, 
^'ould  not  the  Court  of  Mines  have  power  to  give  relief  ?J 
Xo,  it  has  no  jurisdiction.  All  the  cases  in  this  Court 
that  have  been  cited  are  in  favour  of  this  Court  retain- 
ing, and  not  ousting,  its  jurisdiction.  In  the  English 
cases  complete  relief  could  be  given  in  the  other 
Courts,  but  no  such  complete  relief  can  be  obtained  in 
the  Court  of  Mines.  A  demurrer  will  not  lie  if  the  plain- 
tiffs can  obtain  any  of  the  relief  sought  ;  and  here  the 
plaintiffs  are  entitled  to  some  of  the  relief  prayed.  A 
bill  seeking  to  set  aside  voluntary  settlement,  and  asking 
for  its  delivery  up  to  be  cancelled,  w^ould  not  be  demur- 
rable. It  is  only  necessary  to  get  the  present  certificate 
removed,  and  then  the  plaintiffs  can  register  their  trans- 
fer from  Edwards.  If  necessary,  a  decree  for  a  transfer 
may  be  made  under  the  prayer  for  general  relief. 

Mr.  a'Beckett  in  reply  : — ^If  possession  confers  an 
equitable  right,  it  is  cognisable  in  every  Court,  and  there- 
fore in  a  Court  of  Mines. 

Mr.  Holroyd  in  reply  : — ^The  rule  as  to  giving  relief 
under  the  prayer  for  general  relief  is  that  the  relief  must 
be  consistent  with  the  specific  relief  prayed.  By  Sees. 
124  and  129  of  "The  Mining  Statute,  18G5,'-  any  cross 
relief  whatever  may  be  obtained  in  the  suits  in  which 
the    defendant    is    attacked.       [Molesworth,    J.— Does 
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the  cross  relief  extend  to  law  as  well  as  to  equity 
proceedings  ?]  The  provisiom  of  the  Act  is  of 
the  most  ample  character.  [*119].  The  whole  scope  and 
policy  of  the  Act  are  to  have  disputes  of  this 
kind  decided  in  the  locality.  [Molesworth,  J. — 
Could  not  a  suit  have  been  instituted  in  this  Court  ?] 
Undoubtedly,  but  this  Court  will  not  entertain  a  suit  of 
this  kind,  when  a  local  Court  has  jurisdiction,  and  is 
already  seised  of  the  case.  In  this  colony  nothing  has 
been  decided  on  this  point ;  but  Martin  v.  Powning  ^* 
shows  that  the  right  way  to  raise  the  question  is  by 
demurrer. 

Cur.  adv.  vult. 

MR.  JUSTICE  MOLESWORTH  :— 

This  ease  comes  before  me  upon  demurrers  by  Mr, 
Harvey  and  the  Nell  Gwynne  Quartz  Mining  Company 
to  a  bill  of  Mr.  Gunn  and  seven  others. 

The  bill  states  that  Mr.  Edwards,  in  July,  1872,  ob- 
tained a  gold-mining  lease  from  the  Crown  as  a  trustee 
for  a  company  not  incorporated,  called  the  Herald  Com- 
panj^,  to  be  taken,  speaking  generally,  as  now  repre- 
sented by  the  plaintiffs,  which  company  has  been  in 
occupation  and  working  the  leased  land  from  thence 
until  February  of  this  year  ;  that  Mr.  Atkinson  re- 
covered judgment  in  the  County  Court,  Sandhurst,  for 
10s.  debt  and  18s.  costs  against  Edwards  ;  that  in  De- 
cember, 1873,  Edwards  sold  his  interest  as  a*  shareholder 
to  Gunn,  and  on  the  2nd  December  paid  his  debt  to 
Atkinson.  But  on  the  same  day  a  solicitor,  not  em- 
ployed by  Atkinson,  assuming  to  act  for  him,  applied 
to  the  Registrar  of  the  County  Court,  and  obtained  a 
certificate  under  the  Act  No.  345,  Sec.  93,  and  final  judg- 
ment as  for  Atkinson  in  the  Supreme  Court  for  £1  8s., 
and  for  the  fees.  In  the  meantime,  Edwards,  who  had 
agreed  with  his  former  partners  to  assign  his  interest  in 
the  lease  as  a  trustee  to  Gunn,  December  31,  1873,  ap- 
plied for  a  consent  of  the  Governor  to  his  so  assigning. 

15  L.  R.  4  Ch.  456. 
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The  solicitor,  as  for  Atkinson,  issued  a  fieri  facias 
on  the  judgment,  January  12,  1874,  and  delivered  it  to 
the  sheriff  of  the  district  ;  and  on  January  21  the  sheriff 
set  up  for  sale  the  right,  title  and  interest,  if  any,  of 
Edwards  in  the  lease.  Gunn  attended  the  sale,  and 
delivered  to  the  sheriff  a  written  protest,  stating  that 
Edwards  was  a  trustee  for  the  Herald  Company,  and 
had  sold  his  separate  interest.  This  protest  was  read 
in  the  presence  [*120]  of  the  audience,  including  the  soli- 
citor and  Harvey,  and  the  sale  then  proceeded,  and  Har- 
vey bought  for  £3  10s,  The  solicitor  paid  the  deposit  for 
Harvey,  and  acted  as  his  solicitor  in  the  matter  of  pur- 
chase, and  subsequently  of  procuring  a  certificate  of 
title  for  him.  The  bill  alleges  that  the  solicitor,  when 
he  obtained  the  certificate  from  the  registrar  of  the 
(bounty  Court  and  signed  final  judgment,  knew,  or  had 
reason  to  believe,  that  the  amount  of  the  County  Court 
judgment  had  been  paid  to  Atkinson  ;  and  that,  at  the 
time  of  his  purchase  and  the  issuing  to  him  of  the  cer- 
tificate of  title,  Harvey  well  knew,  or  at  all  events  had 
notice  through  his  said  solicitor,  that  the  judgment  and 
execution  had  been  irregularly  and  improperly  obtained, 
and  was  not  binding  upon  Edwards.  The  consent  of 
the  Governor  to  Edwards'  assignment  of  the  lease  hav- 
ing been  obtained,  a  memorandum  of  transfer  of  it  to 
Gunn  was  executed  February  17,  1874.  The  plaintiffs 
were  left  in  undisturbed  possession,  but  the  present 
defendants  proceeded  by  plaint  against  them  in  the 
Court  of  Mines,  Sandhurst,  and  obtained,  and  February 
0,  1875,  served,  an  injunction  upon  them,  against  mining 
upon  the  land  in  question  until  further  orders.  This  bill 
was  sealed  April  13. 

This  case  involves  difficult  questions  as  to  the  con- 
(;lusive  effect  of  the  certificate  of  title.  But  I  have  to 
consider,  under  one  gi'ound  of  demurrer,  whether  these 
plaintiffs  should  obtain  any  of  the  relief  sought  by  this 
bill,  having  regard  to  the  jurisdiction  of  the  District 
Couii:  of  Mines,  and  the  proceeding  actually  pending 
in  it. 

Titles  to  mining  claims  and   leases  existed  before, 
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but  were  placed  on  a  different  footing  bj  the  Act  No. 


I 


I 


291,   which  created  the  present  Court  oi  Mines.       It  I 

fleems  to  me  that  the  Supreme  Court  has  a  concur- 
rent jurisdiction  with  the  Courts  of  Mines  as  to 
these  titles.  It  has  been  exercised,  I  may  say  without 
question,  in  Mulcahj  t.  The  Walhalla  Company  '*  (which 
was  carried  to  the  Privy  Council),  and  various  other 
cases.  On  the  other  hand,  I  think  that  the  powers  of 
the  Courts  of  Mines  under  the  Act  Xo.  291,  Sec.  101, 
would  authorise  them  to  give  relief  on  the  facts  of  this 
case  so  far  as  this  Court  could.  Taking  them  as  Courts 
of  co-ordinate  jurisdiction,  though  of  unequal  dignity*, 
according  to  some  authorities  to  which  I  have  been 
referred — Martin  v.  Powning,*^  Stone  v.  Thomas,** 
Maguire  v.  O'Reilly*" — as  between  the  Courts  of  Chan- 
cery in  the  mother  country  and  Bankrupt  and  Insolvent 
Courts,  the  jurisdiction  of  the  former  is  not  ousted,  but 
is  generally  not  concurrently  exercised  in  certain  mat- 
ters within  the  jurisdiction  of  the  latter  ;  and  that  may 
be  decided  upon  demurrer  to  a  bill  in  chancery. 

The  relief  prayed  by  this  bill  is  a  declaration  of  right, 
and  that  the  defendant  Harvey's  certificate  of  title  may 
be  ordered  to  be  cancelled.  I  do  not  think  that  this 
Court  has  jurisdiction  to  do  so.  The  way  in  which  I 
have  relieved  from  the  inequitable  effect  of  certificates 
is  to  order  the  holders  of  them  to  transfer. 

The  next  relief  is  that,  in  the  meantime,  the  defen- 
dants may  be  restrained,  by  the  injunction  of  this  Court, 
from  further  proceeding  with  the  suit  in  the  Court  of 
Mines  ;  and  there  is  a  prayer  for  general  relief.  The 
Court  of  Mines  has  full  power  to  consider  all  the  matters 
put  forward  in  this  bill  as  a  defence  to  the  plaint  there, 
and  to  give  cross  relief  (Sees.  124  to  129).  Taking  the 
Courts  as  having  co-ordinate  jurisdiction,  this  is  a  suit 
to  stay  proceedings  pending  in  the  other  Court,  very 

»«  Argrus,  20  May,  1868. 
^'L.  R.  4Ch.  35(5. 
18  I^  R.  5  Ch.  219. 
i»  3  J.  &  L.  224. 
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inconv/enient,  and  no  ground  for  convenience  stated.  In 
The  United  Working  Miners'  Co.  v.  The  Prince  of  Wales 
Oo.,2®  I  had  to  consider  arguments  as  to  a  bill  partly 
seeking  to  control  proceedings  in  the  Court  of  Mines, 
and  overruled  a  demurrer,  afe  some  relief  I  would  other- 
wise grant  was  sought.  But  in  this,  I  would  not  grant 
the  rest  of  the  relief  sought ;  and  restraining  the  pro- 
ceedings in  the  Court  of  Mines  would  be  a  mere  assump- 
tion of  superiority  without  any  reason.  I  therefore  al- 
low the  demurrer  with  costs  ;  liberty  to  apply  to  amend 
within  a  month. 

Solicitors  for  plaintiffs: — Brown  &  ElliMon,  Sandhurst. 

Solicitor  for  defendants.: — Hornby. 


Supreme  Court,  Victoria,  1887.]  [13  V.  L  R.  2. 

NATIONAL  BANK  OF  AUSTRALIA  v.  MORROW. 

**  Transfer  of  Land  Statute/*  s,  106 — Purchase  at  sheriff ^i  sale — 
Entry  of  transfer — Eights  of  equitable  mortgagee — Practice — 
Argument  on  points  of  law  before  trial  of  issues  of  fact — Ord, 
XXV,  r.  9— 'Points  not  raised  on  pleadings — Right  to  begin. 

Under  Sec.  106  of  Act  No.  301,  a  purchaser  of  land  at  a  sheriff^s 
sale  under  a  writ  of  fi.  fa.  does  not  become  the  transferee  nor  can 
he  be  deemed  the  proprietor  thereof,  until  such  transfer  is  entered 
by  the  registrar  in  the  register  book. 

A  sale  by  the  sheriff  under  a  writ  of  fi.  fa.  does  not  necessarily 
exclude  the  rights  of  an  unregistered  equitable  mortgagee,  whoso 
right  has  accrued  before  the  service  of  a  copy  of  the  writ  of  fi.  fa. 
upon  the  Registrar  of  Titles. 

Patchell  V.  Maunsell  (7  V.  L.  R.  E.  6)  distinguished.  ['3] 
Where  points  of  law  are  referred  to  the  full  Court  for  determination 
before  the  trial  of  issues  of  fact  the  plaintiff  should  commence,  and 
he  has  in  every  instance  the  right  of  reply. 

Quaere,  whether  the  argument  must  not  be  confined  to  the 
points  raised  on  the  pleadings. 

Question  of  law  raised  on  the  pleadings. 

This  was  an  action  brought  by  the  plaintiff  to  enforce 
its  claim  as  equitable  mortgagee,  and  for  an  injunction 
to  restrain  the  registration  of  the  transfer  of  a  lease  to 

«>.C  W.  W.  A- a'B.  Eq.  8. 
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the  defendant,  unless  such  transfer  be  made  subject  to 
a  notification  on  the  certificate  of  title  to  be  issued  to 
the  defendant,  of  the  plaintiff's  equitable  mortgage  as 
an  encumbrance  affecting  the  lease.  The  defendant  in 
his  amended  defence  objected  that  a  purchase  from  the 
sheriff  for  value  and  without  notice,  under  an  execution 
issued  on  a  judgment  in  the  Supreme  Court  when  all 
the  requirements  of  Sec.  106  of  Act  No.  301  have  been 
complied  with,  is  not  affected  by  an  unregistered  se- 
curity. The  parties  referred  this  question  of  law  to  the 
Full  Court  before  the  trial  of  the  issues  of  fact.  The 
material  facts  of  the  case  are  fully  set  out  in  the  judg- 
ment of  the  Court. 

Hamilton  for  the  plaintiff  : — It  has  not  been  yet 
decided  whether  the  plaintiff  has  the  right  to  begin  in 
proceedings  of  this  nature,  or  as  to  what  points  the 
defendant  or  the  party  raising  an  objection  on  a  point 
of  law  is  bound  to  adhere  to.  It  has  been  suggested  that 
under  Ord.  xxv.,  r.  9,  the  party  may  state  one  point  of 
law  on  his  pleadings,  and  at  the  hearing  thereof  he  may 
raise  any  others  he  deems  advisable. 

Per  Curiam  : — ^We  think  it  well  to  follow  the  practice 
laid  down  with  reference  to  points  of  law  reserved.  The 
plaintiff  should  commence,  and  he  has  always  the  right 
of  reply.  We  doubt  whether  a  party  can  raise  any 
point  save  that  distinctly  raised  upon  the  pleadings. 

[The  defendant  asked  for  leave  to  amend  the  defence 
in  order  to  set  out  a  material  averment  which  was  neces- 
sary for  the  determination  of  the  real  question  in  dis- 
pute. Leave  was  granted,  and  the  hearing  was  ad- 
journed until  February,  1887.]    [*4] 

Hamilton  for  the  plaintiff  : — It  is  submitted  that 
the  purchaser  from  the  sheriff  for  a  valuable  considera- 
tion cannot  get  a  better  title  than  if  he  purchased 
directly  from  the  judgment  debtor.  The  interest  of  the 
judgment  debtor  is  affected  by  an  equitable  mortgage 
to  the  bank,  for  it  has  been  held  that  such  liens  do 
affect  land  under  the  Act  No.  301,  although  it  may  be 
impossible  to  register  such  liens  :    London  Chartere(? 


308  TORRENS  CASES. 


Bank  v.  Hayes.^  The  fact  that  the  sheriff  sells  the 
interest  and  estate  of  the  judgment  debtor  cannot  oper- 
ate to  give  a  better  title  than  the  debtor  could  himself 
have  given.  The  sheriff  cannot  transfer  a  larger  estate 
than  the  debtor  had — ^non  dat  quod  non  habet.  Accord- 
ing to  the  form  given  in  the  fifteenth  schedule  of  the 
Act,  the  sheriff  merely  sells  "the  estate  and  interest'^ 
of  the  debtor.  Undoubtedly  if  the  defendant  had  suc- 
ceeded in  getting  the  transfer  entered  the  plaintiff  would 
have  been  prevented  from  asserting  its  interest ;  but  the 
defendant  had  stopped  short  of  that  act.  Patchell  v. 
Maunsel,^  although  at  first  sight  an  authority  against 
the  contention  of  the  plaintiff  was  decided  upon  the 
ground  that  the  defendant  had  been  guilty  of  laches. 
According  to  Kickham  v.  The  Queen,^  the  purchaser 
from  the  sheriff  is  not  in  a  very  strong  position  until  he 
gets  his  transfer  registered. 

Helm  and  Topp  for  the  defendant : — The  defendant 
having  purchased  for  valuable  consideration  and  with- 
out notice  of  any  encumbrance,  cannot  be  prejudiced 
in  his  title  by  an  equitable  mortgage.  This  Act  must  be 
treated  by  itself,  and  due  effect  given  to  the  policy  of 
the  Legislature.  According  to  the  provisions  of  Sec.  42 
a  written  instrument  intended  to  operate  as  a  charge 
upon  land  is  absolutely  void  unless  registered  ;  if  the 
plaintiff's  view  be  correct,  then  a  charge  not  in  writing 
will  be  better  than  a  written  instrument,  and  although 
unregistered  will  be  just  as  effectual  to  bind  the  land 
as  a  registered  document.  In  Registrar  of  Titles  v.  Pat- 
terson,* it  was  said  :  "  The  general  object  and  intention 
of  the  "  Transfer  of  Land  Statute  "  are  to  simplify  titles 
to  land  by  making  them  depend  wholly  on  registration." 
This  [*5]  Act  does  not  protect  unregistered  charges,  and 
as  between  third  parties  it  does  not  recognise  a  mortgage 
by  deposit  of  deeds.  In  all  eases  where  an  equitable 
mortgage  has  been  held  good,  the  charge  existed  be- 

1  2  V.  R.    E.  104;  2  A.  J.  R.  60. 
>  7  V.  L.  R.  E.  6. 
»  8  V.  L.  R.  E.  1. 

*  Ap.  Ca.  at  p.  lie  ;  46  L.  7.  (P.  C)  21. 
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tween  the  mortgagor  and  mortgagee,  and  there  was  no 
intervention  of  a  third  party  :  London  Chartered  Bank 
T.  Hayes '^  is  not  applicable  to  a  case  like  the  present* 
There  is  no  authority  which  extends  so  far  as  to  say 
that  a  purchaser  for  value  without  notice  is  to  be  post- 
poned to  the  person  who  merely  has  an  equitable  mort- 
gage. It  is  entirely  a  question  of  notice.  The  defendant 
has  fulfilled  all  the  requisites  of  the  statute,  but  the 
plaintiff  has  neglected  to  take  any  steps  to  preserve  its 
rights,  until  the  last  moment,  when  it  seeks  to  prevent 
the  defendant  from  perfecting  his  title.  If  a  caveat  had 
been  lodged,  the  duty  would  have  devolved  upon  the 
defendant  then  to  take  due  care.  Bee.  37  provides  that 
instruments  have  priority  according  to  date  of  registra- 
tion, and  not  according  to  the  date  of  the  instruments  ; 
and  here  the  defendant  is  prior  to  the  plaintiff,  as  he 
has  presented  the  instrument  for  registration  first.  A 
purchaser  at  a  sheriff's  sale  would  never  be  safe  if  he 
could  not  get  a  good  title.  According  to  White  v.  Ney- 
lon*  "There  is  nothing  in  the  wording  of  the  Act'' 
(which  was  of  a  similar  character  to  this)  "  to  exclude  a 
claim  upon  an  unwritten  equity  of  which  the  subsequent 
registered  purchaser  had  notice."  The  duty  of  the  holder 
of  such  an  equity  is  to  give  notice.  A  concealed  instru- 
ment cannot  defeat  a  bona  fide  purchaser :  Patchell  v. 
Maunsel.^  That  case  governs  the  present.  The  statute 
alters  the  old  law.  If  two  purchasers  bought  the  same 
piece  of  land  from  the  owner,  and  both  paid  the  purchase 
money,  he  who  first  got  the  conveyance  would  get  the 
land. 

[Holroyd,  J. — You  have  not  got  the  conveyance,  you 
have  stopped  just  one  step  short.] 

The  plaintiff  has  not  got  the  conveyance  either,  and 
we  have  the  better  equity.  The  registrar  was  bound  to 
enter  this  transfer,  and  had  no  right  to  heed  the  notice 
given  by  the  plaintiff.  The  registrar  cannot  know  any- 
thing about  an  unregistered  charge,  and  he  is  not  sup- 

5  2  V.  R.  E.  104;  2  A.  J.  R.  60. 

«11  Ap.  Ca.  171  at  p.  176;  55  L.  J.  (P.  C.)  25. 
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posed  to  wait  until  a  supposed  [*6]  claim  is  ascertained. 
There  is  no  injunction  in  this  case.  Looking  at  the  form 
provided  in  the  15th  schedule  to  the  Act,  it  will  be  seen 
that  the  sheriff  purports  to  convey  all  "the  estate  and 
interest  of  E.  F.,"  and  if  there  be  any  encumbrances 
they  must  be  duly  set  out,  and  in  the  absence  of  such 
notification  of  existing  charges,  the  purchaser  gets  a 
clear  title. 

[Holroyd,  J. — ^If  the  judgment  debtor  had  a  bad  title^ 
could  the  sheriff  give  the  purchaser  a  good  one  ?] 

Perhaps  not.  We  contend  that  the  plaintiff  has  no 
interest  wherewith  it  can  maintain  this  action.  An 
equitable  mortgagee  can  get  a  legal  mortgage  under  the 
Act. 

Hamilton  in  reply  : — The  registrar  is  not  bound  ta 
register  as  of  course  ;  he  has  "  a  judicial  duty  imposed 
on  him  of  examining  into  the  validity  of  instruments 
presented  to  him  for  registration:''  Ex.  p.  Bond.*  Sec. 
42  does  not  apply  to  this  case  at  all. 

Cur.  adv.  vult 

[Counsel  for  plaintiff  subsequently  handed  to  the 
Court  the  case,  In  re  Elliot.'] 

The  judgment  of  the  Court  (Hlginbotham,  O.J.,  Hol- 
royd and  Kerferd,  JJ.)  was  delivered  by  : — 

Higinbotliam,  C.J. — The  plaintiff  became  equitable 
mortgagee  on  7th  December,  1885,  of  a  lease  to  Margaret 
McDonald,  the  lease  being  then  deposited  with  plaintiff 
by  Robert  B.  Calvert,  to  whom  the  lessee  was  indebted, 
to  secure  payment  of  a  promissory  note  for  £1,197  2s.^ 
then  discounted  with  the  plaintiff.  Judgment  was  re- 
covered on  the  20th  April,  1886,  against  the  lessee, 
Margaret  McDonald,  in  an  action  by  the  defendant, 
Thomas  Morrow.  Execution  was  issued ;  the  sheriff 
sold  and  transferred  the  lessee's  interest  in  the  lease 
to  the  defendant  Morrow,  who  lodged  the  transfer  for 
registration  at  the  Office  of  Titles.  It  was  admitted  on 
the  argument  that  such  transfer  was  not  entered  in  the 

9  6  V.  L.  R.  L.  at  p.  402. 
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register  book  by  the  defendant  Bichard  Gibbs,  Registrar 
of  Titles,  before  the  ['T]  commencement  of  this  action. 
The  action  is  bronght  by  the  plaintiff  to  enforce  its 
claims  as  equitable  mortgagee,  and  for  an  injunction  to 
restrain  the  registration  of  the  transfer  of  the  lease  to 
the  defendant  Morrow.  The  point  raised  by  the  defen- 
dant Morrow,  and  which  we  have  now  to  determine,  is 
whether  a  purchaser  from  the  sheriff  for  value  and 
without  notice  under  an  execution  issued  on  a  judgment 
of  the  Supreme  Court,  when  all  the  requirements  of  the 
lOGth  section  of  the  Act  Xo.  301  have  been  complied 
with,  is  or  is  not  affected  by  an  unregistered  security. 
The  point  of  law  thus  stated  is  not  easily  applied  to  the 
facts  of  the  present  case.  It  is  now  admitted  that  the 
most  important  of  all  the  requirements  of  the  106th  sec- 
tion, namely,  the  entry  of  the  transfer  in  the  register 
book,  has  not  been  complied  with,  and  the  pleadings  do 
not  disclose  the  dates  of  the  sale  or  the  transfer  by  the 
sheriff,  or  of  the  receipt  of  the  transfer  by  the  registrar 
for  registration.  The  view  at  which  we  have  arrived  as 
to  the  meaning  and  effect  of  .the  106th  section  enables 
138,  assuming  the  admission  to  be  part  of  the  pleadings^ 
to  answer  the  question  substantially  in  the  affirmative. 

Under  the  106th  section  a  purchaser  of  land  or  of  a 
lease,  mortgage  or  charge  does  not  become  the  trans- 
feree nor  is  he  deemed  the  proprietor  thereof  until 
the  transfer  has  been  received  by  the  registrar 
and  entered  by  him  in  the  register  book.  Before 
that  time,  and  before  serving  on  the  registrar  of 
a  writ  of  fieri  facias  or  of  a  decree  or  order  of  the 
Supreme  Court,  the  land  is  not  bound,  charged  or  af- 
fected in  any  way  by  the  execution  or  by  the  lodgement 
of  the  writ  for  execution.  The  land,  etc.,  is  bound  by  the 
service  on  the  registrar  of  the  copy  writ,  and  con'tinuea 
to  be  bound  until  entry  of  the  transfer  or  the  expiry  of 
three  months  from  the  day  on  which  the  copy  writ  was 
served.  The  sale  under  the  writ  itself  does  not  affect 
the  right  of  any  purchaser  for  valuable  consideration 
(including  an  equitable  mortgagee)  whose  right  has  ac- 
crued before  service  of  the  copy,  even  though  such  pur- 
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chaser  had  actual  or  constructive  notice  of  the  lodgement 
of  the  writ  for  execution.  Against  such  a  purchaser, 
the  purchaser  from  the  sheriff  acquires  no  right  until  he 
gets  his  transfer  completed  by  registration  and  becomes 
the  transferee  and  the  proprietor  ;  and  even  then  there 
[•8]  may  be  cases  in  which  his  title  to  the  land,  etc.,  may 
be  impugned,  and  he  may  be  ordered  to  reconvey  to  an 
earlier  purchaser  for  valuable  consideration  of  whose 
charge  or  encumbrance  he  has  had  notice.  The  pur- 
chaser from  the  sheriff  in  fact  only  buys  a  charge  upon 
the  judgment  debtor's  interest  in  the  land,  and  that 
charge  is  clearly  subject  to  any  earlier  equitable  or  legal 
charge.  It  is  by  virtue  of  the  language  of  the  statute 
that  the  moment  the  transfer  from  the  sheriff  to  the 
purchaser  has  been  entered  on  the  register,  the  pur- 
chaser becomes  the  transferee  of  the  land,  etc.,  and  is  to 
be  deemed  the  proprietor  thereof. 

The  defendant  Morrow  maintained  that  having 
lodged  his  transfer  for  entry,  the  registrar  ought  to  have 
entered  it,  and  he  ought  to  be  deemed  for  the  purposes 
of  this  suit  to  be  in  the  same  position  as  if  the  registrar 
had  entered  it.  In  the  case  of  Patchell  v.  Maunsel,"  Mr, 
Justice  Molesworth  decided  that  the  registrar  ought  not 
to  refuse  to  enter  on  the  register  a  transfer  duly  pre- 
sented to  him  by  a  purchaser  at  a  sheriff's  sale  merely  be- 
cause he  has  notice  of  prior  unregistered  encumbrances. 
Assuming  this  to  be  correct,  there  is  nothing  in  the  pre- 
sent case  to  show  that  the  registrar  refused  or  neglected 
to  make  the  entry  or  that  the  entry  could  in  due  course 
have  been  made  before  he  was  served  with  the  writ  in 
this  action.  The  question  is  answered  in  the  affirmative 
with  costs  to  the  plaintiff. 

Solicitors  for  the  plaintiff  :-— Malleson,  England  &  Stewart 

Solicitor  for  the  defendant  :--W.  A.  Evans. 
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Victoria,  1881.— Holroto,  J.]  [7  V.  L  R  (EL)  137. 

CAMPBELL  V.  JARRETT. 

Will — Construction — WiMtj  of  nee^mt^ — Jurisdiction — "  Traiu^ftr 
of  Land  Statute  " — Correcting  certincate — Pnjcured  hit  fraud 
— Executor — Costs — Exhibits, 

A  testator,  who  was  owner  of  a  block  of  land,  derised  to  his  son 
that  portion  of  it  which  was  occupied  br  his  son  at  the  testator's 
death,  and  devised  to  his  daughter  the  portion  of  it  occupied  hj  him- 
self. Tht?  testator  had,  during  his  lifetime,  exercised  a  right  of 
waj  over  portion  of  the  land  in  his  son's  occupation  to  give  access 
to  the  land  in  his  own  occupation. 

Held,  that  under  the  will  the  daughter  had  the  same  right  of 
way  of  necessity  which  had  been  exercised  by  the  testator  during 
his  lifetime. 

A  Court  of  Equity  has  no  power  to  correct  a  certificate  of  title 
procured  by  fraud,  but  can  make  a  decree  ordering  the  defendant 
to  transfer  and  rest  in  the  plaintiff  the  land  included  in  such  certi- 
ficate. 

A  testator  devised  a  portion  of  his  land  to  his  daughter  and 
another  portion  to  his  son,  whom  he  appointed  executor.  The  son 
induced  his  sister  to  sign  an  application  to  bring  the  land  under 
the  **  Transfer  of  Land  Statute.**  In  a  suit  by  the  daughter  to 
rectify  the  certificates  issued  to  her  brother,  as  not  correctly  show- 
ing the  portions  to  which  each  was  respectively  entitkHl.  the  defen- 
dant (the  executor)  was  ordered  to  pay  the  costs  on  the  ground  that 
he  did  not  see  that  the  plaintiff  suflSciently  understood  the  applica- 
tion she  was  signing.  At  the  conclusion  of  a  case,  the  defendant  is 
entitled  to  have  his  exhibits  back. 

Suit  by  Harriet  C5anipbell  against  George  Jarrett  to 
have  two  certificates  of  title  issued,  as  the  plaintiff  al- 
leged, bv  th0  Titles  OflSce  in  error,  induced  by  the 
fraudulent  misrepresentations  of  the  defendant,  cor- 
rected so  as  to  include  the  lands  to  which  the  plaintiff 
and  defendant  were  respectively  actually  entitled. 

Stephen  Jarrett,  deceased,  the  father  of  the  plaintiff 
and  of  the  defendant,  was  at  the  time  of  his  death,  seised 
in  fee  simple  of  a  piece  of  land,  situated  in  Percy  street, 
Portland,  on  a  portion  of  [•138]  which  he  resided,  and 
carried  on  business  as  ironmonger.  He  made  his  will  on 
the  30th  March,  1877,  which  w^as,  so  far  as  material  to  the 
case,  as  follows  : — 

"I  give,  devise  and  bequeath  to  my  son,  George 
Jarrett  (the  defendant),  the  yard  and  premises,  together 
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with  the  buildings  erected  thereon  now  in  his  possession 
and  occupation  absolutely.  I  give,  devise  and  bequeath 
to  my  youngest  daughter  Harriet  (the  plaintiff),  my 
land  and  premises  in  Percy  street,  in  the  said  town, 
together  with  the  shop  and  iron  store  and  other  build- 
ings erected  thereon,  for  her  life.  Prom,  and  after  her 
demise,  I  give  and  bequeath  the  same  to  my  said  son, 
George  Jarrett,  aibsolutely."  The  testator,  by  his  will, 
appointed  the  defendant  and  one  F.  Schofield  executors. 

At  the  eastern  end  of  the  land  fronting  Percy  street 
was  the  "  iron  store  "  mentioned  in  the  will,  which  ex- 
tended nearly  across  the  land  from  north  to  south,  and 
covered  a  space  of  eleven  feet  from  east  to  west,  and  was 
used  almost  exclusively  by  the  testator  for  storing  iron 
goods,  etc.  At  the  time  of  the  testator's  death  the  de- 
fendant was,  and  for  many  years  prior  thereto  had  been^ 
with  the  testator's  consent,  in  possession  of  the  northern 
twenty-eight  feet  of  the  land  fronting  Percy  street,  and 
extending  back  to  the  iron  store,  on  which  he  had 
erected  a  forge  and  workshop,  and  carried  on  the  busi- 
ness of  a  smith  and  wheelwright.  The  southern  twenty- 
eight  feet,  as  far  back  as  the  iron  store,  was  covered  by 
a  shop  and  yard  which  was  occupied  and  used  by  the 
testator.  Between  the  shop  and  yard  and  the  land 
occupied  by  the  defendant's  forge  and  workshop,  there 
was  a  strip  of  land  ten  feet  wide,  or  thereabouts,  which 
had  been  formed  into  a  road,  running  from  Percy  street 
to  the  iron  store.  There  was  a  conflict  of  evidence  as  to 
whether  the  testator  or  the  defendant  formed  the  road; 
but  it  was  proved  that  the  defendant's  workmen  used 
to  work  over  the  road,  and  the  defendant's  materials 
were  left  on  it,  but  that  carts  and  waggons  conveying: 
stores  and  other  matters  for  the  use  of  the  testator  used 
to  pass  regularly  over  the  road  to  the  store.  It  was  also 
proved  that  whenever  the  road  was  blocked  by  the  de- 
fendant's materials,  so  that  waggons  with  the  testator's 
goods  could  not  pass  along  it,  the  defendant's  workmen 
either  cleared  the  way  for  the  passage  of  the  waggons, 
or  carried  the  goods  from  the  waggons  to  the  store. 
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[•139]  After  probate  of  the  testator's  will  had  been 
granted  to  the  executors,  the  defendant  sugrgested  to  the 
plaintiff  that  the  land  should  be  brought  under  the 
"Transfer  of  Land  Statute,*'  and  certificates  issued  to 
the  plaintiff  and  defendant  respectively  of  the  portions 
of  the  land  passing  to  each  under  the  will.  The  plaintiff 
assented  to  this.  The  defendant  swore  that  at  the  time 
he  proposed  this  he  explained  to  the  plaintiff  what  por- 
tions respectively  each  was  to  have.  This  was,  however, 
absolutely  denied  by  the  plaintiff.  It  was  further  sworn 
by  the  defendant  that  an  express  agreement  was  arrived 
at  between  him  and  the  plaintiff  that  the  plaintiff  should 
have  the  southern  twenty-eight  feet  frontage  to  Percy 
street  to  the  full  depth  of  the  land,  and  the  defendant 
the  northern  thirty-eight  feet  to  the  full  depth  of  the 
land,  including  the  road  and  half  the  store  at  the  rear, 
in  consideration  of  hiis  giving  up  his  claim  to  a  portion  of 
the  southern  twenty-eight  feet,  which  the  defendant 
claimed  under  the  will  as  having  been  occupied  by  his 
works.    This  agreement  was  also  denied  by  the  plaintiff* 

An  application  to  the  Titles  Office  was  signed  by  both 
<*xecutors,  and  also  by  the  plaintiff,  to  bring  the  land 
under  the  Act,  and  have  two  certificates  issued.  The  de- 
fendant, in  support  of  the  application,  made  a  statutory 
declaration  on  the  13th  July,  1879,  in  which  he  stated — 
*'  I  am  the  George  Jarrett  referred  to  in  the  will  of  the 
said  Stephen  Jarrett  by  the  words,  *  I  give  and  bequeath 
to  my  son,  George  Jarrett,  the  yard  and  premises,  to- 
gether with  the  buildings  thereon,  now  in  his  posses- 
sion.' The  land  described  by  the  will  of  the  said 
Stephen  Jarrett  as  ^the  yard  and  premises,  togi^her 
with  the  buildings  thereon  now  in  his  possession,'  is  the 
northern  38  feet  of  the  land,  the  subject  of  this  applica- 
tion, and  is  part  of  the  land  devised  to  me  by  my  father, 
Stephen  Jarrett,  by  his  said  will."  The  bill  charged  that 
at  the  time  the  deponent  made  this  declaration  he  well 
knew  that  a  portion  of  the  iron  store,  specifically  devised 
to  the  plaintiff,  stood  on  the  northern  38  feet,  and  also 
tlKit  the  same  included  the  road  used  by  Stephe-n  Jarrett; 
and  that  the  defendant  had  never  been  in  possession 
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or  occupation  of  the  northern  38  feet  of  the  block,  but 
only  of  that  portion  of  it  having  a  frontage  of  28  feet 
to  Percy  street,  by  a  depth  of  137  feet  6  Inches.  Certi- 
ficates [•140]  of  title  were  issued — one  to  the  defendant, 
giving  him  the  northern  38  feet  of  the  land,  Including  half 
of  the  store  at  the  rear  and  the  whole  of  the  road,  and 
the  other  to  the  plaintiff,  giving  her  a  life  estate  in  the 
southern  28  feet  of  the  land  and  the  portion  of  the  store 
standing  thereon. 

There  was  considerable  conflict  of  testimony  as  to 
what  portion  of  the  land  was  occupied  by  the  defen- 
dant's works  and  materials  at  the  time  of  the  testator's 
death,  and  as  to  what  portion  of  the  land  was  called 
^^the  yard." 

Disputes  arose  between  the  plaintiff  and  the  defen- 
dant subsequently  to  the  issue  of  the  certificates  of  title, 
and  the  defendant  refused  access  over  the  road  to  the 
plaintiff,  and  locked  up  a  door  and  gate  leading  from 
her  portion  of  the  land  on  to  the  road.  The  plaintiff 
submitted  that  the  certificates  should  be  corrected  bj 
the  Court,  so  that  the  certificate  issued  to  the  defendant 
should  comprise  the  northern  portion  of  the  land,  vnth  a 
frontage  to  Percy  street  of  28  feet  and  a  depth  of  137 
feet  6  inches,  and  the  certificate  to  the  plaintiff,  the 
remaining  portion  of  the  land,  without  any  right  of  way 
over  the  road,  being  reserved  to  the  defendant,  and 
prayed  that  the  defendant  be  ordered  to  deliver  up  his 
certificate  of  title  to  be  corrected. 

Mr.  Webb,  Q.C.,  and  Mr.  Neighbour  for  the  plaintiffs:— 
It  is  clear  that  by  the  will  the  whole  of  the  store  at  the 
rear  of  the  premises  was  given  to  the  plaintiff,  and  the 
defendant  has  improperly  procured  a  portion  of  it  to  be 
included  in  his  certificate.  The  will  really  gives  nothing 
in  Percy  street  to  the  defendant.  The  latter  part  gives 
everything  in  Percy  street  to  the  plaintiff  ;  and  if  there 
is  any  repugnancy  in  the  provisions  of  the  will,  the  latter 
provisions  must  prevail  over  the  former.  The  latter 
provisions  cut  down  the  estate  given  to  the  defendant 
to  a  mere  remainder.  [Mr.  Justice  Holroyd: — My  pre- 
sent impression  is  that  in  the  construction  of  the  will 
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the  whole  of  the  iron  store  is  given  directly  to  the 
daughter  for  life,  with  a  right  of  way  over  the  road.  If 
the  testator  gives  the  store  by  his  will,  and  he  himself 
had  a  right  of  access  to  it  over  the  road  daring  his  life, 
that  right  passed  by  the  will  as  a  way  of  necessity.]  We 
contend  we  are  entitled  to  the  road  absolutely.  There 
was  at  the  testator's  [•141]  death,  at  most  a  joint  oc- 
cupancy of  it  by  the  testator  and  the  defendant,  and 
such  a  joint  occupancy  would  not  satisfy  the  words  of 
the  will.  In  order  to  pass  the  road  to  the  defendant,  he 
should  have  had  exclusive  occupation  of  it  at  the  time 
of  the  testator's  death. 

The  defendant  is  not  corroborated  as  to  the  alleged 
agreement  between  him  and  the  plaintiff  prior  to  the 
issue  of  the  certificates  of  title,  and  is  contradicted  by 
the  plaintiff. 

A  Court  of  Equity  has  jurisdiction  to  correct  the  cer- 
tificates of  title,  Inasmuch  as  they  were  procured  by  the 
defendants  fraud.  Many  suits  have  been  successfully 
brought  to  obtain  title  to  land  under  the  Act,  which 
had  been  transferred  through  a  fraud.  The  suit  has 
been  occasioned  by  the  fraud  of  the  defendant,  and  the 
plaintiff  should  get  her  costs. 

Mr.  a'Beckett  and  Mr.  Topp  for  the  defendant : — 
The  plaintiff  claims  too  much  by  her  bill ;  she  asks  for 
an  estate  for  life  in  the  road,  and  does  not  even  offer  to 
grant  the  defendant  a  right  of  way.  The  defendant  is 
entitled  under  the  will  to  lie  fee  in  the  road,  though  the 
plaintiff  may  be  entitled  to  a  ri^ht  of  way  over  it. 

There  is  no  jurisdiction  to  order  the  certificates  to  be 
given  up  to  be  corrected,  or  to  correct  them.  Sees.  132 
and  133  of  the  "Transfer  of  Land  Statute"  (No.  301), 
expressly  provide  a  remedy  where  a  certificate  has 
been  fraudulently  or  wrongfully  obtained,  and  that  form 
of  remedy  should  have  been  pursued  by  the  plaintiff. 
Where  a  statute  which  imposes  an  obligation  provides  a 
specific  means  of  procedure  for  enforcing  it,  no  other 
course  than  that  provided  by  the  Act  can  be  pursued: 
Maxwell  on  Statutes,  366.  A  certificate  of  title  is  a 
new  kind  of  document  of  title  issued  by  a  public  officer. 
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and  is  not  made  inter  partes  like  a  conveyance;  if  it  is  to 
be  rectified  or  altered  in  any  way,  the  Registrar  of  Titles, 
the  officer  who  signs  the  document,  is  a  necessary  party 
to  the  suit. 

If  the  Court  holds  that  the  plaintiff  is  entitled  to  a 
right  of  way  over  the  road,  it  should  be  a  qualified  right 
of  way:  Gale  on  Easements  (5th  Ed.),  337 — otherwise  the 
plaintiff  may  insist  on  the  defendant  not  using  the  road 
at  all. 

[•142]  As  to  costs,  the  plaintiff  has  always  claimed 
more  than  she  was  entitled  to,  and  has  made  an  un- 
founded charge  of  fraud  against  the  defendant.  She 
alleges  in  her  bill  that  she  was  not  aware  of  the  applica- 
tion to  bring  the  land  under  the  Act,  but  it  was  proved 
she  signed  the  application. 

Mr.  Webb,  Q.C.,  in  reply. 

Mr.  Justice  Holroyd  : — The  will,  amongst  other 
devises  and  bequests,  devises  the  "yard  and  premises," 
then  in  the  defendant's  occupation,  to  the  defendant 
absolutely,  but  does  not  specify  where  the  yard  and 
premises  devised  are  situated.  But  it  was  proved  in 
evidence  that  for  years  before  his  father's  death  the 
defendant  was  in  occupation  of  certain  portions,  with 
smithy,  workshops,  etc.,  these  being  erected  on  what  was 
called  the  yard.  The  yard  and  premises  referred  to  are 
those  which  abutted  on  Percy  street.  Then  the  will 
devised  to  the  plaintiff  for  life  the  testator's  "  land  and 
premises  in  Percy  street,  together  with  the  shop  and 
iron  store  and  other  buildings  erected  thereon."  I  think 
the  land  and  premises  there  referred  to,  especially  with 
reference  to  the  words  "  shop  and  store,"  refer  to  a  strip 
of  land  with  the  whole  iron  store.  The  shop  is  specially 
mentioned  which  faces  the  street.  It  is  said  that  a  road 
was  made  from  Percy  street  to  the  store,  but  that  was 
never  separated  from  the  rest  of  the  yard  except  by 
being  better  laid  down.  The  testator  does  not  in  the 
will  refer  to  any  road.  Looking  at  the  state  of  things 
when  the  will  was  made,  I  think  that  the  defendant  had 
the  use  of  the  yard  and  of  the  road  also.  The  testator, 
when  he  wanted  goods  taken  to  his  store,  insisted  on  the 
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road  being  cleared,  or  the  goods  being  carried  to  the 
store.  It  was  so  till  his  death.  I  also  think  that  it  was 
the  intention  of  the  testator  that  the  plaintiff  should 
hare  the  store  with  the  right  of  access  to  it  over  the 
road.  That  made  it  improper  to  block  up  the  right  of 
access  to  the  store,  and  to  retain  part  of  the  store.  The 
defendant  is  entitled  to  the  land  to  which  I  have  already 
referred,  subject  to  a  right  of  way  over  the  road  similar 
to  the  right  exercised  by  the  testator  in  his  lifetime.  It 
is  said  for  the  defendant  that  if  the  right  of  way  is  given 
to  the  [•143]  plaintiff  over  this  land,  she  may  insist  on 
no  obstructions  being  placed  on  it,  but  I  will  consider 
how  this  is  to  be  prevented. 

As  to  the  costs,  the  defendant  was  an  executor,  and 
if  a  certificate  of*  title  was  obtained  to  the  land,  he 
should  have  obtained  a  proper  one.  He  proposed  to 
the  plaintiff  that  certificates  should  be  issued.  She 
asked  him  about  the  division  of  the  land.  He  said  that 
she  kn^ew  that  they  were  to  be  accx)rding  to  the  will. 
I  do  not  think  that  any  one  could  have  understood  from 
that  conversation  what  land  was  to  be  given  to  her,  and 
what  was  to  be  kept  for  the  defendant  himself  ;  she 
was  justified  in  thinking  the  will  w  ould  be  followed.  It 
is  said  that  she  was  bound  by  the  application,  signed  by 
her,  to  bring  the  land  under  the  Act.  She  says  it  was 
not  read  to  her  ;  but  even  if  it  was  read,  I  do  not  think 
it  would  enlighten  her  on  the  subject.  She  was  a 
woman  dealing  with  her  brother  and  his  solicitor,  and 
they  should  have  seen  that  she  knew  what  she  was 
about.  For  these  reasons  I  think  the  plaintiff  is  entitled 
to  her  costs.    That  is  my  present  view. 

It  is  said  for  the  defendant,  that  I  cannot  give  the 
exact  relief  asked  for.  But  the  bill  asks  for  a  declara- 
tion that  the  plaintiff  is  entitled  to  the  land  ;  if  the  relief 
asked  for,  as  consequent  on  that,  is  not  the  exact  relief 
the  plaintiff  is  entitled  to,  I  can,  under  the  prayer  for 
general  relief,  make  a  decree  that  the  defendant  be 
directed  to  do  what  is  necessary  to  c^irry  out  the  will.  The 
defendant  caused  the  suit  by  not  doing  what  was  right 
as  executor,  and  by  not  seeing  that  the  plaintiff  under- 
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stood  the  application  for  the  certificate  of  title.  For 
that  reason  I  shall  give  costs  to  the  plaintiff.  I  shall 
not  make  a  formal  decree  at  present,  but  will  consider 
the  form  of  decree  I  shall  make. 

Mr.  Justice  Holroyd  : — ^I  have  already  stated  the 
grounds  of  my  decision,  and  shall  make  the  decree  in  the 
terms  I  have  minuted.  No  further  directions  being  re- 
served, the  costs  of  suit  will  include  the  costs  of  work- 
ing out  the  decree,  that  is,  of  preparing  and  executing 
the  necessary  transfers  and  other  instruments,  and  of 
preparing  certificates  of  title,  conformable  to  the  fore- 
going declarations,  and  the  costs,  if  any,  of  the  reference 
to  the  Master  to  settle. 

[•144]  The  measurements  of  the  land,  as  stated  in 
the  bill,  in  the  plans.  Exhibits  A  and  C,  and  in  the  cer- 
tificates of  title  put  in  evidence,  all  differ  in  some  par- 
ticulars. In  framing  any  necessary  transfer  or  instru- 
ment, the  true  measurements  should  be  adopted  with 
this  proviso,  that  the  depth  of  the  whole  block,  as  given 
in  the  certificate  of  title,  viz.,  148  feet  6  inches,  must 
not  be  varied  unless  by  mutual  consent  of  the  parties ; 
and  that  by  "the  piece  of  land  having  a  frontage  of 
28  feet  to  Percy  street"  is  to  be  understood  the  piece 
of  which  the  frontage  is  formed  by  the  shop  and  dwell- 
ing house  occupied  by  the  testator  at  his  death.  Declare 
that  the  defendant  is  entitled  to  be  registered  under  the 
"Transfer  of  Land  Statute"  as  the  proprietor  of  an 
estate  in  fee  simple,  subject  to  the  right  of  way  herein- 
after mentioned  in  all  that  piece  of  land  on  the  northern 
side  of  the  block  in  the  plaintiff's  bill  mentioned,  having 
a  frontage  of  38  feet  to  Percy  street,  by  a  depth  of  137 
feet,  or  thereabouts,  from  Percy  street  to  the  store  in 
the  said  bill  mentioned  at  the  eastern  end  of  the  said 
block.  -  And  declare  that  the  plaintiff  is  entitled  to  be 
registered  under  the  said  statute  as  the  proprietor  of 
an  estate  for  life  in  all  that  piece  of  land  on  the  southern 
side  of  the  said  block,  having  a  frontage  of  28  feet  to 
Percy  street  by  a  depth  of  148  feet  6  inches,  except  so 
much  thereof  as  is  occupied  by  part  of  the  said  store, 
together  with  the  right  during  her  life  for  her  and  her 
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assigns  and  her  or  their  servants  or  tenants,  and  other 
persons  authorised  by  her  or  them,  or  her  or  their  ten- 
ants, to  pass  and  repass  with  or  without  horses,  carts, 
waggons  and  other  carriages,  laden  or  unladen,  from 
Percy  street  to  the  said  store,  over  that  part  of  the  land 
occupied  by  the  defendant,  whixih  is  described  in  the  said 
bill  as  a  road,  for  the  purpose  of  ingress,  egress  and 
regress  to  and  from  the  said  store,  and  to  and  from  any 
part  of  the  premises  in  which  the  plaintiff  is  hei^ein- 
before  declared  to  be  entitled  to  an  estate  for  life,  other 
than  the  said  store.  And  declare  that  the  defendant  is 
entitled  to  be  registered  under  the  said  statute  as  the 
proprietor  of  the  remainder  in  fee  simple  in  both  the 
pieces  of  land  in  which  the  plaintiff  is  hereinbefore  de- 
clared to  be  entitled  to  an  estate  for  life.  Decree  that 
plaintiff  and  defendant  do  respectively  execute  all  such 
transfers  and  other  instruments,  and  do  all  such  other 
things  as  may  be  necessary  to  give  effect  to  the  fore- 
going declarations,  and  order  that  the  plaintiff  do  pi'e- 
pare  the  necessary  transfers  and  instruments  for  that 
purpose,  and  submit  the  same  to  the  defendant  for  ap- 
proval and  execution  ;  but  refer  it  to  the  Master  to 
settle  such  transfers  and  instruments  in  case  the  parties 
differ  about  the  same.  Order  the  defendant  to  pay  to 
the  plaintiff  her  costs  of  suit.  Refer  it  to  the  Master 
to  tax  the  said  costs.    Liberty  to  apply. 

Mr.  a'Beckett  asked  that  the  probate  of  the  will  and 
the  defendant's  certificate  of  title,  which  had  been  put 
in   as  exhibits  in  the  cause,  be  given  up  to  him. 

^Ir.  Neighbour  objected  that  the  certificate  should  not 
be  given  up.  It  was  obtained  by  fraud,  and  was  the  very 
document  [•145]  sought  to  be  rectified.  If  given  up  to 
the  defendant,  it  might  be  encumbered  in  some  way,  so 
as  to  throw  obstacles  in  the  plaintiff's  way. 

Mr.  Justice  Holroyd  : — ^I  suppose  there  is  a  lis 
pendens  registered.  I  have  no  power  to  correct  the  cer- 
tificate itself.  As  the  suit  is  ended,  I  think  the  defen 
dant  is  entitled  to  have  his  exhibits  back.     Order  made. 

Solicitors  for  the  plaintiff  :— R.  H.  Smith  for  Lyue.   Portland. 
Solicitor  for  defendant  :— Reynolds. 

H-TOR.OAS.— 21 
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*«  Transfer  of  Land  Statute''  {No,  301),  ss.  49,  50— Fraud  in 
acquiring  certificate — Advense  possession — 1  efiaiU — Mortyayfr 
and  mortgagee — Cumtructive  notice. 

The  word  "  fraud  "  in  Sees.  49  and  50  of  the  **  Transfer  of  Lani 
Statute  "  (No.  301),  does  not  include  fraud  of  the  conveying  party 
in  acquiring  title.  Chomley  v.  Firebrace  [6  Y.  i>.  R.  (E.)  67]  distin- 
guished. 

Semble,  the  protection  afforded  by  Sec.  49  of  the  "  Transfer  of 
Laud  Statute "  (So.  301)  to  a  tenant  does  not  extend  to  protect 
the  title  of  the  landlord. 

A.,  a  registered  proprietor  of  land  under  the  "  Transfer  of 
Land  Statute/'  borrowed  money  from  B.,  and  was  induced  by  him 
to  sign  a  document  which  he  supposed  to  be  a  security,  but  which 
was  a  transfer  bj'  him  to  B.  of  the  land.  B.  had  himself  regis- 
tered as  proprietor,  and  mortgaged  the  premises  to  C.  The  pre- 
mises were  throughout  in  the  occupation  of  a  weekly  tenant  of  A- 
who  paid  rent  to  him.  Upon  the  discovery  of  B.'s  fraud,  A.  filed 
his  bill  against  B.  and  C.  for  redemption. 

Held,  that  bufc  for  the  •*  Transfer  of  Land  Statute  "  (No.  :^01).  Sec 
50,  C.  would,  by  tlie  tenancy,  have  been  affected  with  constructiye. 
notice  of  A.'s  rights,  but  that  that  section  protected  him,  and 
that  the  mortgage  to  C.  was  good  as  against  A.;  and  decree  for 
redemption  made  upon  payment  by  A.  or  B.,  and  if  by  A.,  then  B. 
ordered  to  repay  him. 

Suit  by  James  Cullen  against  James  William  Thomp- 
son and  John  Gull  Johnson  for  a  declaration  that  an 
instrument  of  ['l^S]  transfer  absolute  in  form  was  by 
way  of  mortgage,  and  that  plaintiff  was  entitled  to  re- 
deem the  land  comprised  therein  and  to  be  registered  as 
proprietor  in  fee  free  from  encumbrances,  and  in  the 
event  of  the  defendant  Johnson  being  held  entitled  as  j 
against  the  plaintiff  to  a  valid  mortgage,  then  for  an 
account  of  what  was  due  thereunder  ;  and  that  the  de- 
fendant Thompson  might  be  ordered  to  pay  the  amount 
with  costs,  and  that  upon  payment  being  made  by  the 
defendant  Thompson  or  the  plaintiff,  the  defendant 
Johnson  might  be  ordered  to  execute  a  proper  memor- 
andum of  discharge,  and  that  the  defendant  Thompson 
might  be  decreed  to  execute  a  proper  instrument  of 
transfer  to  plaintiff. 
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The  facts  of  the  ease,  which  are  more  foUv  stated  in 
the  judgment,  were  shortlv,  that  the  plaintiff,  being  the 
registered  proprietor  of  land  in  Fitzroy,  applied  to  the 
defendant  Thompson  for  the  loan  of  £30,  which  Thomp- 
son made  him,  less  discount,  taking  his  promissory  note 
for  £30,  a  deposit  of  his  certificate  of  title,  and  a  docu- 
ment w^hich  Thompson  represented  to  be  a  security  on 
the  land,  but  which  was,  in  fact,  an  absolute  transfer  of 
it  to  Thompson.  Thompson,  unknown  to  the  plaintiff, 
registered  the  transfer  and  obtained  a  certificate  of  title 
to  himself,  and  then  mortgaged  the  land  for  £400  to  the 
defendant  Johnson.  On  the  plaintiflTs  promissory  note 
becoming  due  he  offered  payment  to  Thompson  on  re- 
turn of  the  plaintiff's  certificate  of  title,  but  was  from 
time  to  time  put  off  with  excuses  as  to  the  production 
and  return  of  his  certificate  of  title,  and  eventually  dis- 
covered the  fraud,  and  instituted  this  suit.  The  land 
was  all  along  in  the  possession  of  a  tenant  of  the  plain- 
tiff, who  down  to  the  time  of  the  suit  paid  rent  to  the 
plaintiff.  The  defendant  Thompson  answered,  but  did 
not  appear  at  the  hearing. 

Mr.  Webb,  Q.C.,  and  Mr.  Topp  for  the  plaintiff  :— 
The  plaintiff  is  entitled  to  the  relief  sought  against  the 
defendant  Thompson,  who  does  not  appear.  As  to  the 
other  defendant  Johnson,  however,  the  facts  do  not 
show  a  case  of  simple  mortgage  to  him,  but  a  mere 
tabula  in  naufragio  ;  a  security  taken  for  a  past,  and 
almost  a  hopeless,  debt. 

If  one  of  two  innocent  parties  is  to  suffer,  he  who 
has  given  occasion  to  the  transaction  which  necessitates 
that  result  should  r*14:9]  suffer.  If  Johnson's  mortgage 
be  now  set  aside,  he  will  be  no  worse  off  than  he  was 
before  it  was  executed,  inasmuch  as  he  advanced  on  it 
only  as  much  as  he  received  back  in  payment  of  an 
antecedent  debt. 

The  circumstances  of  this  case  show  fraud  by  Thomp- 
son which  is  excepted  by  Sec.  49  of  the  "  Transfer  of  Land 
Statute"  (No.  301).  That  means  fraud  on  the  part  of 
either  vendor  or  purchaser  :    Chomley  v.  Firebrace,^  a 

>5  Y.  L.  R.  (Ej  57. 
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fraud  in  any  person  whereby  the  owner  is  deprived  of 
his  estate.  [Mr.  Justice  Molesworth  : — Is  there  not  some 
provision  whereby  the  fund  would  be  responsible  for 
passing  a  forgery,  by  which  an  estate  might  be  trans- 
ferred?] There  might  be  an  action  for  damages  against 
the  registrar  (Sec.  146),  but  if  Thompson,  as  intended 
mortgagee,  is  to  be  regarded  as  a  trustee  for  Cullen,  the 
fund  could  not  be  made  liable  :   Sec.  151. 

IPurther  the  plaintiff  has  been  in  continuous  occupa- 
tion of  the  land  by  his  tenant,  and  in  adverse  possession 
by  him  against  Thompson  as  owner,  though  not  as  mort- 
gagee :  Robertson  v.  Keith,^  Staughton  v.  Brown ;  ^ 
Colonial  Bank  v.  Roache  ;  *  and  by  Sec.  49  the  certificate 
of  title  is  made  subject  "to  any  rights  subsisting  under 
any  advierse  possession."  Under  the  circumstances, 
Johnson  had  constructive  notice  of  the  plaintiff's  rights. 
He  was  put  on  inquiry,  and  would  be  bound  by  all  that 
he  would  thereby  have  learned  :  Daniels  v.  Davison  ;  * 
Taylor  v.  Stibbert ;  *  Smith  v.  Low  ;  ^  Jones  v.  Smith.* 
Had  he  inspected  the  property,  or  had  a  solicitor  been 
employed,  the  tenancy  would  have  been  known,  and, 
through  it,  the  plaintiff's  title.  On  these  grounds,  the 
plaintiff  is  entitled  to  redeem  Johnson  on  the  same  terms 
as  he  would  Thompson  ;  and  if  so,  Johnson,  who  had  re- 
sisted the  plaintiff's  right  to  redeem,  should  pay  the 
costs  of  this  suit.  If  the  Court  thinks  otherwise,  then 
plaintiff  is  entitled  to  redeem  Johnson  on  paying  what 
is  due  to  him,  having  credit  for  the  sums  already  paid, 
and  Johnson  should  be  ordered  to  reconvey  upon  pay- 
ment by  plaintiff  or  Thompson  ;  and  if  plaintiff  pays 
[•150]  he  should  have  a  right  over,  as  against  Thompson, 
to  recover  the  amount  of  such  payment  from  him. 

2  1  V.  R.  Eq.  11. 

3  1  V.  L.  R.,  L.  150. 
*  1  V.  R.,  L.  165. 

5  10  Vea.  249. 
«  2  Ves.  J.  440. 

7  1  Atk.  490. 

8  1  Ha.  43,  05. 
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Mr.  a'Beckett  for  the  defendant  Johnson  : — The 
negligence  of  the  plaintiff  gave  occasion  for  the  frand. 
Robertson  v.  Keith*  confines  the  operation  of  Sec.  49 
simply  to  the  tenant  or  person  in  occupation  of  the  land. 
It  cannot  be  contended  that  the  tenant  protects  not  only 
his  own  interest,  bnt  also  that  of  the  person  from  whom 
he  holds.  The  tenant's  interest  may  stand,  this  defen- 
dant having  no  greater  right  against  him  than  the  plain- 
tiff had.  The  questions  of  "  notice  "  and  "  tenancy  "  are 
distinct,  and  cannot  be  argued  together.  Sec.  50  deals 
with  notice,  and  Sec.  49  does  not,  bnt  only  refers  to  ques- 
tions of  tenancy. 

There  was  no  fraud  on  the  part  of  Johnson.  The 
plaintiff  intended  to  mortgage  the  property,  and  did  in 
fact  execute  a  transfer,  trusting  to  the  defendant 
Thompson's  honesty.  Thompson  was  a  trustee  for  the 
plaintiff.  No  question  can  arise  as  to  the  adequacy  of 
the  consideration  given  by  this  defendant  for  the  mort- 
gage. He  is  a  purchaser  for  value  without  notice,  and 
the  question  of  value  will  not  be  considered  by  the 
Court:  Bullock  v.  Sadleir  ;  *^  Thorndike  v.  Hunt."  If 
the  mortgage  to  Johnson  be  set  aside,  he  could  not  be 
replaced  in  statu  quo  with  regard  to  the  past  debts 
which  formed  part  of  the  consideration  for  that  mort- 
gage. The  omission  to  employ  a  solicitor  cannot  be  con- 
sidered evidence  of  fraud.  No  inquiry  by  Johnscm 
would  have  elicited  from  Thompson  the  fact  of  his  fraud, 
and  a  solicitor  if  employed  would  not  either,  nor  would 
any  inquiry  of  the  tenant.  [Mr.  Justice  Molesworth  : — 
Inquiry  of  the  tenant  would  have  elicited  that  he  was 
paying  rent  as  a  weekly  tenant  to  the  plaintiff,  which 
would  have  been  inconsistent  with  Thompson's  title, 
and  would  be  constructive  notice  that  Thompson's  title 
was  incomplete.]  A  purchaser  is  not  bound  to  inquire 
of  the  tenant,  his  landlord's  title  ;  he  may  purchase  sub- 
ject to  his  tenancy,  whatever  it  may  be.    [^ISl] 

•  1  V.  R.  Eq.  11. 

lOAmb.  764. 

"  3  Dp  G.  &  J.  563,  570. 
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Mr.  Webb,  in  reply  : — Under  the  statute,  in  cases  of 
fraud  by  anyone,  whether  vendor  or  purchaser,  the  pur- 
chaser is  not  protected  from  inquiry.  [Mr.  Justice 
Molesworth  : — In  Chomley  v.  Firebrace,^^  ^iie  fraud  was 
in  the  transaction  between  Murphy  and  the  defendants, 
but  here  it  is  in  a  transaction  anterior  to  that  with  John- 
son. According  to  your  argument,  if  the  property  went 
through  a  long  series  of  transfers  after  Thompson's 
fraudulent  dealing  with  it,  the  plaintiff  could  impeach 
them  all.]  We  merely  say,  that  in  such  case,  the  pro- 
tection of  the  Act  is  taken  away,  and  the  parties  are 
remitted  to  their  position  before  the  Act.  Then,  in  rely- 
ing upon  the  defence  of  purchaser  for  value  without 
notice,  the  questions  of  inquiry  and  constructive  notice 
would  arise ;  and  the  defendant  cannot,  in  such  case, 
rely  solely  upon  the  indefeasible  nature  of  the  certifi- 
cate under  the  Act. 

Cur.  adv.  vult. 

MR.  JUSTICE  MOLESWORTH  :— 

The  plaintiff  in  this  action  is  Mr.  James  Cullen.  The 
defendants  are  Mr.  James  William  Thompson  and  Mr. 
John  Gull  Johnson.  The  plaintiff  was  the  registered 
proprietor,  under  the  ^'Transfer  of  Land  Statute,"  of  a 
piece  of  land,  house  and  buildings  in  King  William 
street,  Fitzroy,  and  wanting  a  loan  of  £30  for  three 
months  upon  the  security  of  it,  about  16th  April,  1878, 
applied  to  Thompson,  who  agreed  to  lend  it,  and  did 
advance  £27  10s.,  making  deduction  for  interest,  etc., 
taking  plaintiff's  note  for  £30,  and  inducing  plaintiff  to 
sign  a  do<*ument,  which  he  supposed  to  be  a  security 
for  £30,  but  really  was  an  assignment  of  his  title  in  the 
land  and  of  the  certificate.  Armed  with  this,  Thomp- 
son, on  the  30th  April,  had  himself  registered  and  ob- 
tained a  certificate  as  proprietor,  and  on  12th  July  mort- 
gaged the  land,  etc.,  to  the  defendant  Johnson  as  for 
£400. 

Plaintiff  endeavored  to  pay  the  £30  when  it  fell  due, 
and  to  take  up  his  note  and  security.     Thompson  put 

'^5  V.  L.  R.  (E.)  57. 
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him  off  by  various  untruths  and  evasions  until  the  12th 
November,  when  by  search  at  the  registry  office  the 
fraud  was  detected.  The  premises  before  16th  April 
were  in  possession  of  a  weekly  tenant  of  the  plaintiff, 
and  have  since  so  remained  ;  and  if  I  were  to  deal  with 
(•152]  the  ease  irrespective  of  the  Act  No.  301,  I  would 
say  that  Johnson  should  be  deemed  to  have  notice  that 
the  land  was  in  the  possession  of  the  tenant,  through  it 
that  the  plaintiff  was  receiving  the  rents,  through  it 
to  have  inquired  the  plaintiff's  rights,  and  discovered 
the  want  of  title  of  Thompson.  But  Johnson  alleges 
that  he  is  protected  from  this  kind  of  constructive 
notice  by  the  Act  No.  301. 

Johnson's  version  of  his  and  his  firm's  dealings  with 
Thompson  is,  that  they  had  existed  ten  or  twelve  years, 
the  firm  discounting   bills  for,    sometimes   exchanging 
cheques,  making  loans,  taking  mortgages  from   Thomp- 
son ;   that  on  the  evening  of  9th  May,  1878,  Thompson 
came  to  borrow  £50  for  a  few  days,  which  he  lent,  ex- 
changing cheques,  that  he  made  a  similar  advance  on 
the  18th  of  £50  ;   that  he  had  before  discounted  a  bill 
for  him — £47  15s.,  which  was  dishonoured  at  maturity  ; 
that  on  21st  May  another  bill  which  the  firm  had  dis- 
counted was  dishonoured  ;    that  Thompson  had  before 
told  him  that  he  had  purchased  in  King  William  street, 
and  asked  if  Johnson  would  lend  his  firm's  or  trust 
money  on  it ;  that  he  wanted  a  loan  of  £500  on  this  pro- 
perty ;  that  on  the  10th  June  Thompson  called   and  he 
pressed  him  for  payment,  and  that  Thompson  left  the 
certificate  of  title  as  security.     Another  bill  fell  due. 
That  on  12th  July    Thompson    called    again,    and    he 
pressed  for  payment  ;   that  Thompson  spoke  of  getting 
a  loan  of  £500  on  mortgage,  and  that  he  proposed  to  lend 
£400  to  be  applied  partly  in  payment  of  past  debts  ;  and 
at  last  they  agreed,  and  the  mortgage  was  then  and 
there  executed  for  £400  ;  that  the  amount  was  made  up 
for  principal  and  interest,  as  to  which  he  gave  details 
and  produced  vouchers  making  the  debt,  £400,  short  by 
£99  58.  4d.,  for  which  he  gave  Thompson  a  cheque  ;  that 
Thompson  afterwards  paid  hira  £100,   12th  November, 
on  account  of  the  mortgage.    On  his  cross-examination, 
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Johnson  admitted  that  the  transaction  was  completed 
all  at  once,  without  any  examination  or  valuation  of  the 
property.  Johnson's  partner  stated  that  he  was  pre- 
sent, and  took  part  in  the  dealing,  and  knew  the  locality 
of  the  premises  well. 

A  previous  debt,  however  bad  as  to  prospect  of  re- 
covery, and  a  further  advance,  are  good  considerations 
for  a  mortgage.  Plain  [^ISS]  tiff  has  not  tried  in  any  way 
to  contradict  Johnson's  statement  of  the  transaction^ 
or  sought  any  inquiry  as  to  his  being  chargeable  with 
participation  in  Thompson's  fraud,  so  I  think  I  should 
treat  the  mortgage  as  good  against  him.  The  Act  No. 
301,  Sec.  49,  would  make  Thompson's  title  as  proprietor 
good  against  plaintiff's  title,  except  in  case  of  fraud, 
and  I  would  say  it  was  as  to  him  a  case  of  fraud.  Be- 
sides, part  of  the  same  section  would  protect  the  oc- 
<»upying  tenant  against  Thompson  as  to  her  own  inter- 
est, but  not  as  to  her  landlord's. 

Then  Sec.  50  says  that,  except  in  the  case  of  fraud, 
no  person  taking  a  mortgage  from  the  proprietor  of 
any  registered  land  shall  be  required  to  inquire  the 
circumstances  under,  or  the  consideration  for,  which 
such  proprietor,  or  any  previous  proprietor,  was  regis- 
tered or  shall  be  affected  by  notice,  actual  or  construc- 
tive, of  au>  trust  or  unregistered  interest,  and  the  know- 
ledge that  any  such  trust  or  unregistered  interest  is  in 
existence  shall  not  of  itself  be  imputed  n»  fraud.  This 
seems  to  me  to  protect  Johnson  from  plaintiff's  interest 
The  whole  policy  of  the  Act  would  be  frustrated  if 
'*  except  in  the  case  of  fraud "  was  held  to  mean  or 
include  fraud  of  the  conveying  i)arty  in  acquiring  title. 
In  a  recent  case  of  Chomlejr  v.  Firebrace,^^  the  Full 
Court  held,  as  to  a  conveyance  by  a  person  who  was 
agent  of  both  parties  to  his  conveyance,  that  his  fraud 
prevented  the  application  of  the  Act,  that  the  fraudu- 
lent conveyance  was  ineffectual.  But  to  decide  for  the 
plaintiff  in  this  case  against  Johnson  would  be  to  say 
that  a  person  innocently  taking  from  another,  having 
fraudulently  acquired,  is  to  be  defeated. 

'^  5  V.  L.  R.  (E.)  57. 


CULLEN  V,  THOMPSON,  329 

Ab  between  plaintiff  and  Johnson,  I  shall  direct 
the  ordinary  account  of  what  is  due  Johnson  on  account 
of  the  mortgage  of  12th  July,  1878,  and  that  Thompson 
pay  the  amount  thereof  as  the  Master  may  find  ;  that 
upon  payment  of  it  and  interest  within  six  months  of 
Master's  certificate  by  the  plaintiff  or  Thompson,  and 
of  his  costs  of  suit,  Johnson  shall  execute  a  memoran- 
dum under  the  Act  No.  301  of  discharge  of  the  mort- 
gage, and  Thompson  shall  grant  a  transfer  of  the 
land  to  the  plaintiff  ;  that  in  the  event  of  the  plaintiff 
paying  the  debt  and  costs  or  any  part  thereof,  Thomp- 
son shall  forthwith  pay  him  the  same,  deducting  the 
sum  ['104]  of  £30  in  bill  mentioned.  Order  the  defen- 
dant Thompson,  forthwith  to  pay  the  plaintiff  his  costs 
of  suit  when  taxed  and  ascertained.  Refer  to  tax  above 
costs  of  the  plaintiff  and  Johnson.  Direct  that  in  de- 
fault of  payment  to  the  defendant  Johnson  within  the 
time  aforesaid,  this  bill  be  dismissed  with  costs  as  to 
him.  Liberty  to  apply.  The  account  seems  so  far 
settled  as  to  what  is  due  Johnson,  that  I  might  pro- 
bably make  the  decree  for  a  calculated  sum  without 
reference,  but  I  must  make  a  reference  in  order  to  bind 
Thompson. 

Solicitors  for  the  plaintiff  :— OUlot  &  Snowden. 

Solicitor  for  the  defendant  Johnson  : — Braham. 


Victoria,  1879.— Molesworth,  J.]  [5  V.  L.  R.  (E.)  38. 

GILES  V.  LESSER. 

*•  Transfer  of  Land  Statute  "  {No.  301),  ss.  106,  107—Rejtstration 
of  fi,  fa.— -Sale  by  slierif— Official  assignee  not  a  purchaser  for 
value. 

Sec.  106  of  the  "  Transfer  of  Land  Statute  "  (No.  301),  does  not 
avoid  a  sale  by  fi.  fa.  as  to  rights  of  a  debtor  ;  but  only  as  between 
a  purchaser  for  value  from  the  debtor  and  a  purchaser  from  the 
sheriff. 

Therefore,  where  the  official  assignee  of  a  debtor  filed  his  bill 
against  purchasers  for  value  from  the  sheriff  under  fi.   fa,  to  set 
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the  sale  aside,  upon  the  ground  that  though  the  fi.  fa  had  been 
duly  served  on  the  registrar  the  entry  of  the  transfer  had  not  been 
made  within  three  months  thereafter,  the  bill  was  dismissed  with 
costs. 

The  United  Hand-in-Hand  Co.  v.  National  Bank  [2  V.  L.  R. 
Eq.  206]  followed. 

Bill  by  Robert  Giles,  assignee  of  the  estate  of  George 
Nieklen,  against  Abraham  Lesser,  Louis  Lesser,  and 
Richard  Gibbs,  Registrar  of  Titles.  ['SO] 

On  the  8th  November,  1875,  Nieklen  obtained  a  lease 
under  the  "Land  Act,  1869,"  Sec.  20,  for  seven  years, 
of  certain  Crown  lands  in  the  county  of  Dundas,  with 
the  right  to  acquire  the  fee.  On  the  3rd  January,  1877, 
Nieklen,  with  the  consent  of  the  Governor  in  Council, 
mortgaged  the  lands  to  the  defendants,  A.  and  L.  Lesser. 
On  the  6th  January,  1877,  a  writ  of  fi.  fa.  was  issued  in 
a  suit  of  McLean  v.  Nieklen  and  subsequently  cancelled; 
and  upon  the  10th  July  following,  a  new  writ  of  fi.  fa. 
was  issued,  and  a  copy  thereof,  with  a  statement  of  the 
land  thereby  affected,  served  upon  the  Registrar  of 
Titles,  and  by  him  entered  in  the  register  book,  in  ac- 
<»ordance  with  Sec.  106  of  the  "Transfer  of  Land  Sta- 
tute," and  such  writ  was  lodged  at  the  sheriff's  office 
on  the  11th  July.  On  the  18th  September,  Nicklen's 
interest  in  the  land  was  sold  by  the  sheriff,  under  the 
writ,  to  W.  J.  Meek,  who  re-sold  shortly  after  to  the 
defendants  Lesser.  On  the  4th  October  the  sheriff,  at 
the  request  and  by  the  direction  of  Meek,  signed  a  trans- 
fer of  the  land  to  the  defendants,  reciting  the  writ  ol 
the  6th  January,  1877,  instead  of  that  of  10th  July. 
The  transfer  was  lodged  for  registration  on  the  9th 
October,  but  was  refused  for  the  want  of  consent  of  the 
Governor  in  Council.  Before  that  could  be  obtained, 
the  three  months  from  the  service  on  the  registrar  of 
the  fl.  fa.  had  expired  ;  and  on  the  22nd  October  an- 
other copy  of  the  fi.  fa.  of  the  10th  July  and  a  statement 
dated  22nd  October  was  served  on  the  registrar.  The 
Governor's  consent  was  obtained  23rd  October  and  en- 
dorsed upon  the  lease  ;  and  upon  the  27th  October  the 
transfer  was  duly  lodged  at  the  Titles  Office.     On  the 
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29th  October  Nicklen's  estate  was  placed  under  seques- 
tration. 

The  Titles  Office  refused  to  register  the  transfer, 
upon  the  ground  that  the  writ  and  statement  lodged 
22nd  October  required  the  Governor's  consent  to  its 
registration  ;  and  on  the  25th  April,  1878,  the  transfer 
was  withdrawn,  but  re-lodged  on  the  next  day.  The 
OflSce  of  Titles  thereupon  treated  the  application  as  an 
entirely  new  one,  affecting  an  insolvent's  property,  and 
sent  a  notice  thereof  to  his  assignee,  who  lodged  a  cav- 
eat under  Sec.  107  of  the  "Transfer  of  Land  Statute," 
and  instituted  this  suit  to  restrain  the  defendants,  Les- 
sers,  and  Gibbs,  Registrar  of  Titles,  from  registering 
the  transfer.  The  bill  was  framed  upon  the  [•40]  errone- 
ous supposition  that  the  sale  by  the  sheriff  was  subse- 
quent to  the  insolvency  of  Nicklen,  and  charged  that  by 
such  insolvency  the  equity  of  redemption  became  vested 
in  the  plaintiff,  and  that  the  sale  by  the  sheriff  was  null 
and  void.  Upon  the  admissions  and  evidence,  how- 
ever, it  appeared  that  the  facts  were  as  hereinbefore 
stated. 

The  suit  was  undefended  by  Gibbs. 

Mr.  a'Beckett  for  the  plaintiff  : — The  lodgement  on 
the  26th  April,  1878,  was  not  made  within  the  three 
months  required  by  Sec.  106  of  the  "Transfer  of  Land 
Statute  ; "  and  therefore  the  writ  ceased  to  bind  the 
land,  and  the  defendants  have  no  title  under  it. 

Mr.  Lawes  for  the  defendants  : — The  case  now  made 
at  the  bar  is  not  raised  by  the  bill.  The  assignee  can 
have  no  greater  rights  than  the  debtor;  and  the  debtor, 
if  he  had  not  been  insolvent,  could  not  have  disputed  the 
defendants'  title.  Section  106  is  for  the  protection  of  a 
purchaser  from  the  debtor,  and  not  of  the  debtor  him- 
self ;  and  "  ceasing  to  bind  the  land "  means  ceasing 
to  give  priority  under  the  execution :  Registrar  of  Titles 
V.  Patterson.^ 

It  has  not  been  argued  that  the  assignee  of  the 
debtor  is  a  purchaser  for  valuable  consideration,  and 
unless  he  is,  the  plaintiff  has  no  right. 

1  2  Ap.  Ca.  110. 
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The  lodgement  of  the  10th  July  should  have  been 
received,  and  the  purchaser  is  not  to  be  prejudiced  by 
the  refusal  of  the  oflSce  because  of  the  provision  in  the 
lease  requiring  the  consent  of  the  Governor  in  Council 
to  the  transfer.  Registration  is  not  necessary  to  pro- 
tect the  sale  against  the  execution  debtor,  it  only  leave* 
the  purchaser  open  to  have  the  purchase  defeated  by 
the  act  of  the  debtor  :  United  Hand-in-Hand  Company 
V.  National  Bank.2 

Mr.  a'Beckett  in  reply  : — The  proviso  to  Sec.  106 
has  no  reference  to  the  objection  to  the  transfer  in  this 
case.  It  relates  only  to  the  lodgement  of  ['41]  notice 
of  the  writ  at  the  office  before  sale.  The  middle  part 
of  the  section  refers  to  the  lodgement  of  the  copy  writ. 
*^ Every  such  writ"  in  the  section  means  every  writ 
whether  lodged  or  not. 

If  the  Titles  Office  is  at  fault,  the  defendants  have 
their  remedy  against  it. 

Cur.  adv.  vult 

MR.  JUSTICE  MOLESWORTH  :— 

The  plaintiff  in  this  suit  is  Mr.  Giles,  the  official 
assignee  of  Mr.  Nicklen,  an  insolvent ;  the  defendants, 
Messrs.  Lesser,  persons  claiming  as  assignees  of  a  pur- 
chaser under  a  sheriff's  sale  of  the  insolvent's  interest 
in  land. 

The  bill  seeks  to  restrain  the  defendants  from  ob- 
taining, and  the  Registrar  of  Titles  from  giving,  regis- 
tration of  the  transfer  from  the  sheriff.  The  bill  was 
framed  under  the  idea  that  the  sequestration  was  before 
the  sale  ;  it  really  w^as  after.  But  I  have  had  a  new 
case  argued  before  me,  that  though  the  fieri  facias  was 
duly  served  on  the  registrar  under  the  "Transfer  of 
Land  Statute  "  (No.  301),  Sec.  106,  the  transfer  was  not 
left  for  entry  under  that  section  within  three  months. 
I  adhere  to  the  opinion  I  expressed  in  United'  Hand-in- 
Hand  Company  v.  National  Bank,^  that  the  section  does 

2  2  V.  L.  R.  Eq.  206,  218. 
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not  avoid  a  sale  by  fieri  facias  as  to  the  rights  of  the 
debtor,  but  only  as  between  a  purchaser  for  value  from 
the  debtor  and  a  purchaser  from  the  sheriff.  An  official 
assignee  is  not  a  purchaser  for  value,  and  the  provisions 
for  the  entry  of  the  transfer  within  three  months  I 
think  to  be  merely  a  restriction  of  the  protection  af- 
forded by  the  service  of  the  fieri  facias.  In  this  case, 
the  transfer  was  left  for  entry  within  three  months  of 
the  service,  and,  in  consequence  of  a  difficulty  as  to  the 
necessity  of  the  approval  of  the  Governor  in  Council  to 
the  transfer,  the  matter  was  delayed,  and  the  transfer 
withdrawn;  and  then,  after  the  three  months  expired, 
again  brought  to  the  office.  I  have  heard  argument  as  to 
whether  this  had  relation  to  the  first  lodgement.  It  is 
not  necessary,  according  to  my  view,  to  express  an  opin- 
ion on  this.    I  dismiss  the  bill  with  costs. 

Solicitor  for  the  plaintiff:— Plunkett. 

Solicitor  for  the  defendants,   Leasers  :— Fishley. 


Supreme  Court,  Victoria,  1879.]  5  V.  L.  R.  (L)  53. 

In  re  "  TRANSFER  OF  LAND   STATUTE,"  Ex  parte 
BEISSEK 

*'  Transfer  of  Land  Statute  '*  {No.  301)— Amending  Act  ( No.  610), 
$.  2 — Certificate  oj  title — Easement — Begistration. 

In  bringing  under  the  "  Transfer  of  Land  Statute  '*  land  with  an 
easement  appurtenant,  the  applicant  cannot  have  such  easement 
Inserted  in  his  certificate  of  title  against  the  will  of  the  proprietor 
of  the  serrient  tenement,  though  the  latter  is  already  registered 
under  the  Act. 

Motion  upon  notice  for  a  rule  to  set  aside  an  order 
made  by  Stawell,  C.J.,  on  7th  February,  1879,  under 
15th  Vic.  No.  10,  ['54]  Sec.  19,  and  drawn  up  and  dated 
on  8th  February,  1879,  exercising  the  powers  of  the 
Court  under  the  "Transfer  of  Land  Statute"  (No.  301), 
Sec.  24,  to  restrain  the  Registrar  of  Titles  until  further 
order  from  bringing  under  the  operation  of  that  statute 
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certain  easements  over  certain  land  comprised  and  re- 
ferred to  in  the  caveat  of  the  Metropolitan  Permanent 
Building  and  Investment  Society  (dated  8th  January, 
1879)  claiming  an  estate  in  fee  simple  in  possession  on 
the  land,  over  which  Beissel  claimed  to  have  endorsed 
upon  his  certificate  of  title  an  easement  appurtenant 
to  his  land/ 

The  grounds  upon  which  the  present  application 
was  made    were  : — 

(1)  That  the  learned  judge  had  no  jurisdiction  to  make  such 
order,  the  same  not  being  in  any  suit  in  Equity  or  action  at  law ; 
(2)  That  the  caveator  did  not,  within  the  requisite  time,  take  any 
proceedings  in  a  court  of  competent  jurisdiction  ;  (3)  That  the  sum- 
mons, upon  which  the  said  order  was  made,  was  not  served  upon 
the  said  Charles  Beissel,  nor  upon  any  person  representing  him,  nor 
left  at  his  place  of  residence  or  place  of  business  ;  (4)  That  Beissel 
had  no  opportunity  of  being  heard  upon  the  said  summons,  or 
against  the  making  of  the  said  order  ;  (5)  That  the  said  summons 
was  not  served  upon  the  Registrar  of  Titles  until  after  3  p.m.  (the 
hour  at  which  the  office  of  Titles  closes)  on  6th  February  ;  (6)  That 
the  said  order  was  not  made  until  after  the  expiration  of  one  month 
from  the  receipt  of  the  aforesaid  caveat  by  the  Registrar  of  TitJ*>s, 
and  the  said  caveat  had  lapsed,  under  the  provisions  of  Sec.  24  of 
the  statute  ;  (7)  That  the  said  order  is  bad  In  law  ;  (8)  That  the 
applicant  Is  entitled  to  be  registered  as  proprietor  of  the  easements 
over  the  pieces  of  lands  comprised  or  referred  to  in  the  said  caveat 

The  aflSdavits  in  answer  stated  that  the  summons 
(issued  Oth  February)  upon  which  the  order  had  been 
made  was  taken  by  a  clerk  of  the  caveator's  solicitors 
to  the  office  of  the  Registrar  of  Titles  before  3  p.  m.  on 
f>th  February,  but,  as  the  registrar  was  engaged  at  the 
moment,  the  clerk  had  to  wait  until  a  few  minutes  past 
8  p.m.,  and  then  served  the  summons  upon  the  registrar; 
that  the  only  address  given  in  the  application  of  Beissel 
was  Rwan  street,  Richmond  ;  that  no  notice  was  given 
of  any  change  of  solicitor,  or  that  Henry  Westley  (who 
had  acted  for  Beissel  in  two  actions  of  ejectment 
brought  against  him  by  the  caveators  as  to  the  land 
referred  to  in  the  caveat)  was  not  acting  for  Beissel  in 
the  matter  of  the  application,  until  after  service  of  the 
summons  on  Westley,  although  Westley  was  aware 
that  the  society  had  entered  the  caveat ;  that  the  delaj 
in  making  the  application  for  the  order  was  in  conse- 
quence of  the  absence  [*o5]  of  counsel  from  Melbourne 
during  the  vacation.    The  land  of  the  caveator  had  pre- 
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Tiously  been  brought  under  the  "  Transfer  of  Land  Sta- 
tute," and  was  registered  thereunder,  and  a  right  of 
way  over  it  had  been  granted  by  deed,  by  a  former  pro- 
prietor of  the  whole  of  the  land,  to  Beissel's  predecessor 
in  title,  long  prior  to  the  registration  of  the  caveator's 
land,  but  such  easement  was  not  endorsed  on  the  cavea- 
tor's certificate  of  title.  Beissel  was  bringing  his  land 
under  the  Act,  and  claimed  to  have  this  easement  in- 
serted in  the  certificate  of  title  to  be  issued  to  him. 

Worthington  for  the  motion  : — On  the  facts  appear- 
ing on  the  affidavits,  it  is  submitted  that  the  order  can- 
not stand.    There  was  no  proceeding  taken  in  any  Court 
of  competent  jurisdiction  ;   and  the  month  lapsed.    The 
Court  cannot  grant  what  is  virtually  an  injunction,  un- 
less some  action  or  suit  has  been  instituted  ;    Sec.  24 
does  not  give  the  Court  any  power  to  make  such  order 
independently  of  any  suit.    It  was  held  in  Re  Power* 
that  a  Judge  in  Chambers  could  not  make  such  an  or- 
der, and   that  an  action  or  suit  was  necessary.     The 
institution  of  proceedings  is  essential  to  both  alterna- 
tives mentioned  in   Sec.  24  ;    proceedings  must  be  in- 
stituted in  which  the  defendant  may  maintain  his  title, 
and  then  either  notice  thereof  must  be  served  on  the 
registrar,  or  an  injunction  or  order  of  the  Court  may 
be  obtained.     [Stawell,  C.J. — The  order  in  question  is 
only  an  interim  order  ;   it  does  not  conclude  the  title.] 
This  interpretation  is  borne  out  by  the  words   "within 
that  time  "  not  being  repeated  as  to  obtaining  the  order, 
though  they  undoubtedly  apply  to  it     The  applicant 
was  not  served  with  notice  of  the  application  for  the 
restraining  order,  though  the  summons  calls  upon  him 
also  to  show  cause  ;  this  is  necessary  for  the  protection 
of  his  interest,  which  the  registrar  is  not  concerned  in 
defending,  his  function  being  only  ministerial. 

On  the  merits,  the  land  of  the  applicant  abuts  on 
land  of  the  caveator,  over  which  the  applicant  has  an 
undisputed  right  of  road  granted  to  him  by  deed.  Surely 
he  has  a  right  to  have  this  easement  endorsed  upon  his 
certificate  of  title.     The  servient  tenement  is  already 

1  6  W.  W.  A  a'B,  L.  81. 
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registered  under  the  Act  The  title  deeds  [^56]  which 
show  the  grants  of  the  easement  will  be  gone  from  the 
owner  of  the  dominant  tenement  when  the  certificate 
issues,  for  they  have  to  be  deposited  in  the  office.  He 
<;ould  not  go  behind  his  certificate  in  any  action  of  tres- 
pasSy  without  foregoing  its  conclusiveness  under  Sees, 
47-49  ;  and  he  has  no  assurance  of  being  enabled  to  pro- 
duce the  deeds  when  necessary.  The  easement  is  appur- 
tenant to  the  land — a  part  of  it.  Rights  of  easements 
are  frequently  endorsed  upon  the  certificate  of  title  of 
the  dominant  tenement  ;  and  no  injury  can  be  done  to 
the  owner  of  the  servient  tenement.  -  This  is  sanctioned 
by  the  Amending  Act  No.  610  ;  that  Act  meets  the 
decision  in  Ex  parte  Cunningham,^  which  is  also  dis- 
tinguishable in  that  there  the  servient  tenement  was 
not  registered  under  the  Act.  ,  The  applicant  proposes 
to  insert  the  words,  "  together  with  a  right  of  way  over,'' 
etc.  [Stawell,  C.J. — ^The  Act  does  not  give  a  right  to 
insert  the  easement  in  the  certificate  of  the  dominant 
tenement,  but  merely  gives  effect  to  such  insertion 
when  it  has  been  made  by  consent  or  otherwise.  How 
is  the  registrar  to  deal  with  land  not  really  before  him 
on  your  application  ?]  There  is  no  real  necessity  for 
putting  the  easement  upon  the  certificate  of  the  ser- 
vient tenement  as  Sec.  49  makes  it  subject  to  all  exist- 
ing easements. 

a'Beekett  and  Williams,  for  the  caveators,  showed 
cause  in  the  first  instance — as  to  the  service  of  the  notice 
— it  was  served  upon  the  solicitor  who  had  been  acting 
for  the  applicant,  and  was  presumed  to  be  still  acting 
for  him.  But  notice  to  the  registrar  is  sufficient  ;  he  is 
the  person  to  be  restrained  ;  and  the  Act  does  not 
require  an  applicant  to  register  an  address  at  which  he 
may  be  served.  The  objection  as  to  the  jurisdiction  to 
issue  the  order  is  concluded  by  Ex  parte  Gunn.'  The 
Act  No.  610  is  concerned  only  with  evidence  ;  it  does 
not  prescribe  how  an  easement  is  to  be  got  upon  the 
certificate  of  the  dominant  tenement.     The  only  mode, 


2  3  V.  L.  R.,  L.  199. 
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under  Act  No.  301,  of  registering  an  easement  is  under 
Sec.  64,  and  that  deals  only  with  the  servient  tenement. 
The  applicant  is  not  prevented  from  using  his  deeds, 
after  registration,  in  establishing  his  easement ;  the 
Act  (Sec.  27)  provides  for  a  return  of  the  title  deeds  to 
the  applicant,  if  they  relate  to  ['ST]  other  land,  as  they 
do  when  they  contain  a  grant  of  an  easement  over  other 
land. 

Worthington,  in  reply  : — Section  64  relates  only  to 
the  creation  of  an  easement  by  the  owners  of  both 
dominant  and  servient  tenements,  and  does  not  affect 
the  rights  of  persons  not  coming  within  it.  The  appli- 
cant seeks  only  to  perpetuate  his  undisputed  right.  The 
policy  of  the  Act  is  that  there  shall  be  no  necessity  for 
reverting  to  the  previous  title  deeds  for  any  purpose  in 
respect  of  the  land  registered  ;  otherwise  there  would 
be  but  little  simplification  of  title.  The  whole  title  is  to 
appear  in  the  certificate,  which  limits  the  rights  of  the 
owner.  [Stawell,  C.J. — The  word  "land,"  under  the 
Act,  includes  easements.] 

Cur.  adv.  vult. 

Per  Curiam. — Motion  on  notice  to  set  aside  an  order 
made  in  Chambers,  under  Sec.  19  of  the  Act  15  Vic. 
No.  10,  directing  the  Registrar  of  Titles  to  abstain  from 
bringing  under  the  operation  of  the  "Transfer  of  Land 
Statute"  the  pieces  of  land  mentioned  in  the  caveat. 
There  was  no  appearance  for  the  Registrar  of  Titles 
either  in  this  or  the  previous  application.  The  owner 
of  the  lands  was  the  owner  of  the  dominant  tenement, 
having  a  right  of  way  over  other  lands.  The  servient 
tenement  had  been  brought  under  the  statute,  and  it 
was  contended  for  the  owner  of  the  dominant  tenement, 
that  he  had  a  right  to  have  marked  on  his  certificate  of 
title,  and  put  on  the  records  of  the  office,  that  he  was 
entitled  to  this  right  of  way  as  appurtenant  to  his  land. 

It  was  objected,  in  the  first  place,  that  the  Court  has 
no  jurisdiction  to  make  such  an  order,  unless  in  ca^es 
where  a  suit  has  been  instituted  In  equity  or  an  action 
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brought  at  law.  This  objection  has,  however,  been 
already  fully  considered  in  previous  cases,  and  it  bag 
been  held  that  the  Court  possesses  jurisdiction  to  re- 
strain the  registrar  from  registering  certificates  of 
title.  Sec.  24  of  the  "  Transfer,  of  Land  Statute,"  under 
which  such  orders  are  made,  may  not  be  free  from 
doubt ;  but  no  reason  has  been  adduced  for  departing 
from  the  decisions  previously  ['SS]  pronounced,  that 
the  Court  has  jurisdiction  to  interfere  and  prevent  an 
injustice  being  done,  whether  a  suit  has  been  instituted 
in  equity  or  an  action  brought  at  law,  or  not. 

Then  ariseB  the  question  whether  the  owner  of  the 
dominant  tenement  may  have  marked  on  his  certificate 
of  title  the  easement  that  he  claims  over  the  adjoining 
servient  tenement.  It  has  already  been  decided,  in  Ex 
parte  Cunningham,*  that  this  cannot  bij  done.  The 
objection  in  that  case,  it  is  said,  was  that  the  land 
sought  to  be  affected  had  not  been  brought  under  the 
"  Transfer  of  Land  Statute  ; "  but  that  in  this  case,  as 
the  servient  tenement  was  already  under  the  Act,  the 
provisions  of  the  Act  could  be  made  applicable  to  it. 
Section  64  contains  the  only  provision  in  that  Act  for 
the  creation  of  easements,  and  that  does  not  apply  to 
the  registration  of  such  easements  on  the  certificate 
relating  to  the  dominant  tenement.  Since  that  decision 
was  given,  the  Legislature  has  passed  an  Amending 
Act,  No.  610,  which  relates  apparently  only  to  evidence. 
Section  2^^  enacts  that  a  statement  on  a  certificate  of 
title,  that  the  person  named  is  entitled  to  an  easement 
is  to  be  conclusive  evidence  as  to  his  being  so  entitled. 
It  goes  no  further,  and  its  silence  impliedly  recognises 
that  the  decision  in  Ex  parte  Cunningham*  correctly 
interpreted  the  language  of  the  Legislature  in  the  origi- 

4  3  V.  L.  R.,  L.  199. 

5  No.  610,  Sec.  2  :— *'  Whenever  any  certificate  of  title  or  any 
duplicate  thereof,  either  already  registered  or  issaed,  or  hereafter 
to  be  registered  or  issued,  under  any  of  the  provisions  or  otherwise 
under  the  operation  of  the  **  Transfer  of  Land  Statute,"  shall  con- 
tain any  statement  to  the  effect  that  the  person  named  in  the  cer- 
tificate is  entitled  to  any  easement  therein  specified,  such  state- 
ment shall  be  received  in  all  Courts  of  law  and  equity  as  conclu- 
sive evidence  that  he  is  so  entitled." 
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nal  Act.  Section  47  of  the  original  Act  provides  that 
a  certificate  is  to  be  conclusive  evidence  of  the  title  of 
the  person  named  in  the  certificate.  It  still  leaves  open 
the  way  in  which  the  entry  of  an  easement  is  to  be 
made  on  the  certificate  of  title.  It  was  further  objected, 
on  behalf  of  the  applicant,  that  he  had  received  no 
notice  of  the  summons  to  restrain  the  Registrar  of 
Titles  from  making  the  registration,  and,  therefore, 
that  the  order  made  could  not  be  supported.  But  the 
Act  only  requires  that  the  summons  should  be  served 
upon  the  Registrar,  and  not  upon  any  other  person,  and 
the  maxim,  utile  per  inutile  non  vitiatur  [*59]  applies. 
The  rule  to  set  aside  the  order  restraining  the  Registrar 
of  Titles  from  registering  the  right  of  way  must  there- 
fore be  refused. 

Rule  refused.* 

Attorney  for  the  applicant  : — Westley. 

Attorneys  for  the  respondent  :— Malleson,  England  &  Stewart.. 


Victoria,  1-868,  Molesworth,  J.]     [5  W.  W.  &  a'B.  (E.)  125. 
HERVEY  V.  INGLIS. 

In  a  mortgage  under  **  The  Transfer  of  Land  Statute,"  upon 
default  in  payment  of  interest  although  the  time  for  payment  of 
the  principal  has  not  arrived,  the  mortgagee  can  only  be  stayed 
from  selling  by  payment  or  tender  of  the  whole  amount  of  principal 
and  interest. 

This  was  a  suit  by  Mr.  Matthew  Hervey,  a  mortga- 
p:or,  against  Messrs.  Inglis  and  Milne,  the  mortgagees 
(the  latter  of  whom  was  out  of  the  jurisdiction,  and  was 
represented  by  his  attorney,  3ifr.  G.  N.  Turner),  to  re- 
strain the  exercise  of  a  power  of  sale  in  the  mortgage 
deed,  and  also  further  proceedings  of  an  action  of  eject- 
ment 

«  Subsequently  to  this  judgment  being  pronounced,  the  atten- 
tion of  the  Court  was  called  to  Sec.  4  of  the  Amending  Act  (No. 
610),  which  it  was  said  was  passed  to  remedy  the  omission  In  the 
original  enactment ;  and  the  Court  observed  that  that  section 
Memed  to  require  further  consideration,  should  the  iwint  again 
arise  ;  although  apparently  the  ol>ject  for  which  it  was  said  to  have 
been  inserted  might  have  been  attained  by  language  admitting  of 
less  doubt  than  its  present  terms  suggested. 
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The  plaintiff  executed    the    mortgage    in   question 
tinder    the    ''Transfer    of    Land    Statute,"    in   iK^cem- 
ber,    188G,    to    secure    the    sum    of    £4,500,    repayable 
on  the  27th  October,  18G9,  with  interest  at  the  rate  of 
10  per  cent,  payable  quarterly,  reducible  to  8  per  cent. 
if  paid  on,  or  within  ten  days  after,  the  respective  quar- 
terly days  of  payment.    There  was  a  covenant  to  insure 
in  the  names  of  the  mortgagees.    On  the  13th  of  March, 
1868,  a  notice  was  served  by  Turner,  as  attorney  of 
Milne,  requiring  the  plaintiff  to  pay  the  sum  of  £225, 
the  interest  for  two  quarters,  and  also  to  pay  the  sum 
of  £12  5s.  for  insurance,  which  had  been  paid  by  the 
defendants  ;   there  being  no  reference  in  such  notice  to 
the  principal.     Plaintiff  was  at  the  same  time   served 
with  a  writ  in  ejectment  at  the  suit  of  defendants ;  but 
no  intimation  was  given  of  any  intention  to  sell.    On  the 
20th  April  the  plaintiff  accidentally  discovered  that  the 
defendants  had  instrucfted  Mr.  Gemmell,  an  auctioneer, 
to  advertise  the  mortgaged  property  for  sale,  and  that 
it  had  been  advertised  accordingly.    On  the  same  day 
be  saw  Turner,  and  requested  him  to  revoke  the  Instruc- 
tions for  the  sale.    He  promised  to  the  plaintiff  that  the 
advertisement  should  not  be  inserted  on  condition  that 
he  would  call  next  day,  and  pay  the  amount  of  interest 
tind  insurance  premium.     On  the  21st  April,  plaintiff 
went  to  Turner's  office,  in  the  afternoon,  to  pay  the 
money,  but  did  not  see  him,  he  having  left  for  the  day 
at   2   p.m.     He   subsequently,   on   the    same    day,   ten- 
dered a  cheque  to  one  John  Munro  (there  being  [*126] 
fu^ds    at    the    bank    to    meet    it)    a    clerk    of    Tur- 
ner's, and  also  to   Mr.   Gemmell,   and   to   Mr.   Hellins, 
solicitor    for    Inglis,    who    also    declined    to    receive 
it.        On    the    22nd    of    April,    Mr.    Sedgefleld,    plain- 
tiff's solicitor,  tendered  to  Turner  the  amount  of  inter- 
est and  premium  in  notes  and  coin,  but  it  was  refused, 
unless  the  principal  of  £4,500  was  also  paid.    The  adver- 
tisement of  sale  was  withdrawn,  but  was  afterwards 
again  inserted.     The  property,  it  was  alleged  by  the 
plaintiff,  was  of  much  greater  value  than  the  amount 
of  the  mortgage,  and  ample  security  for  the  mortgaged 
debt. 
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The  only  statement  of  fact  in  the  plaintiff's  bill  and 
affidavit,  traversed  by  the  defendants'  affidavits,  was 
with  reference  to  the  promise  given  by  Turner  to  with- 
draw the  advertisement  of  the  sale  of  the  land,  if  the 
interest  and  insurance  preminm  were  paid  next  day. 
Turner,  in  his  affidavit,  stated  that  he  merely  promised 
to  withdraw  the  advertisement  for  a  day,  without  any 
condition  ;  also,  that  the  plaintiff  had  had  the  land 
divided  into  lots,  and  was  having  them  sold,  and  that 
such  division  of  the  property  would  injure  its  value. 

The  case  now  came  before  the  Court  upon  a  motion 
for  an  injunction  to  restrain  the  sale  and  the  eject- 
ment action. 

Mr.  J.  W.  Stephen  and  Mr.  Holroyd  for  the  plain- 
tiff -.—There  are  singularly  few  decisions  in  the  English 
Courts  bearing  upon  the  question  now  before  the  Court, 
which  may  be  accounted  for  by  the  fact  that  mortgages 
in  England  are  invariably  drawn,  making  the  principal 
due  at  the  same  time  the  first  interest  is  made  payable. 
Here,  mortgages  are  drawn  for  a  long  term  of  years, 
making  the  principal  due  at  a  certain  time.  The  only 
case  bearing  on  the  point  is  Edwards  v.  Martin,^  where 
it  was  held  that  the  non-payment  of  interest  entitled 
the  mortgagee  to  foreclose,  although  the  time  for  pay- 
ment of  the  principal  had  not  arrived. 

[•127]  The  whole  system  of  mortgaging  is  reversed 
by  the  "  Transfer  of  Land  Statute,"  Sec.  84.2  By  Sec. 
85  power  is  given  to  the  mortgagee  to  sell  the  land  if 
the  default  continue  for  one  month  after  notice.  It  is 
important  to  observe  the  distinction  implied  by  the  use 
of  the  word  "  owing  "  in  Sec.  84.  The  interest  was  due 
when  the  time  for  its  payment  arrived  ;  the  principal 
was  owing,  but  not  due  till  the  time  fixed  for  its  pay- 

1  25  L.  J.  Ch.  284. 

2  •*  In  case  default  be  made  in  payment  of  the  principal  8uni» 
interest,  or  annuity  aecure*!,  or  any  part  thereof  respectively  .  .  . 
and  Hiich  default  be  continued  for  one  month,  or  for  such  other 
period  of  time  as  may  be  expresRly  fixed,  the  mortgagee  .  .  . 
may  serve  on  the  mortgagor  .  .  .  notice  in  writing  to  pay  the 
money  owing  on  such  mortgage,  or  to  perform  and  observe  the 
aforesaid  covenants,"  etc 
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ment  came  round.  By  that  section  the  defendants  were 
bound  to  give  the  plaintiff  notice  of  what  was  "  owing " 
on  the  mortgage  ;  but  they  have  not  done  that,  for  they 
have  simply  given  notice  of  what  was  "due."  Tliey 
therefore  failed  to  comply  with  the  terms  of  the  Act 
The  offer  of  Hervey  to  pay  the  money  both  on  the  2l8t 
and  22nd  of  April,  although  somewhat  more  than  a 
month  after  the  notice,  constitutes  an  equitable  reason 
for  restraining  the  defendants  from  carrying  out  this 
sale.  ,  Reference  was  also  made  to  Jenkins  v.  Joues,* 
Rhodes  v.  Buckland.* 

Mr.  Forster  and  Mr.  a'Beckett  for  the  defendants  :— 
The  whole  legal  status  and  equitable  interest  of  mort- 
gagees are  swept  away  by  the  Act,  and  only  certain 
remedies  are  left  to  them  in  default.  Under  the  terms 
of  Sec.  84,  there  was  no  necessity,  in  giving  notice  of  the 
default  in  the  interest,  that  the  defendants  should  inti- 
mate that  they  meant  to  call  up  the  principal.  They 
were  simply  bound  to  intimate  the  covenants  w^hich  had 
been  broken,  and,  at  the  expiration  of  a  month  from  the 
service,  they  could  claim,  not  only  the  interest,  but  the 
principal.  The  power  of  the  mortgagees  to  exercise 
the  right  of  sale  accrued  from  the  violation  of  the  cove- 
nants on  behalf  of  the  mortgagor  ;  and  they,  seeing  that 
there  would  be  some  difficulty  in  [*128]  obtaining  the 
interest,  had  resolved  to  exercise  the  right.  There  is  no 
precedent  to  justify  the  Court  in  interfering  with  the 
rights  of  a  mortgagee,  unless  the  mortgagor  tender,  not 
only  the  interest,  but  the  principal. 

Mr.  J.  W.  Stephen  in  reply. 

Cur.  adv.   vult. 

Mr.  J.  W.  Stephen,  for  the  plaintiff,  asked  if  His 
Honour  was  prepared  to  give  judgment  ?  Tbe  sale 
would  take  place  on  the  following  day,  and  unless  judg- 
ment was  given  before  then,  the  injunction  w^ould  be  of 
no  avail. 

Mr.  Justice  Molesworth  : — I  have  considered  tbe  case 

8  2  Giflf.  99. 
*16  Beav.  212. 
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in  some  degree,  and  my  opinion,  so  far  as  it  is  lormed, 
is  that,  as  regards  the  section  relating  to  mortgagees, 
they  are  not  entitled  to  i>roceed  to  a  sale  until  the  ex- 
piration of  a  month  from  the  date  of  the  notice  of 
default 

There  is  no  doubt,  however,  that  mortgagees  can 
only  sell  for  principal  and  interest  both.  They  can  do 
no  more  and  no  less.  The  question  then  is — what  would 
be  sufficient  to  warrant  the  interference  of  the  Court  ? 
I  think  the  Court  should  only  interfere  where  an  offer 
has  been  made  of  the  principal  and  interest — where  the 
mortgagee  could  get  all  without  a  sale  that  he  could 
get  with  a  sale.  In  this  way  the  Court  would  interfere 
to  prevent  a  vexatious  exercise  of  the  right  of  sale,  for 
if  a  mortgagee  was  offered  all,  to  sell  would  be  vexatious. 
My  present  impression  is  that  I  ought  to  refuse  the 
injunction  ;  costs  to  be  costs  in  the  cause.  I  cannot 
say,  of  course,  what  effect  the  pendency  of  the  suit  may 
have  upon  the  sale. 

Motion  refused  ;  costs  to  be  costs  in  the  cause. 


Supreme  Court,  Victoria,  1867.]      [6  W.  W.  &  a'B.(L.)  55. 

/nra"  TRANSFER  OF  LAND  STATUTE," 
Ex  parte  JOmaSO^  in  re  WHYTE. 

The  owner  of  certain  land  granted  by  deed  to  an  adjoining 
owner  a  right  of  way  over  a  certain  x)ortion  of  his  land  in  con- 
sideration of  a  certain  sum.  Upon  proceeding  to  register  the 
grantor  as  proprietor  under  the  Act  No.  301,  the  grantee  lodged 
a  careat  in  respect  of  his  right  of  way.  Upon  a  summons  (referred 
by  a  judge  to  the  Court)  to  show  cause  why  the  caveat  should  not 
be  removed. 

Held,  that  only  easements  appurtenant  to  the  land  registered 
can  lie  entered  upon  the  register  ;  and  that  this  was  not  such  an 
easement,  but  merely  a  way  in  gross,  and  application  to  remove 
the  caveat  allowed. 

Summons  taken  out  before  Stawell,  C.J.,  by  him 
referred  to  the  Full  Court,  and  argued  Trinity  Term, 
1867. 

The  summons  was  by  Johnson,  an  applicant  for  regis- 
tration under  the  "Transfer  of  Land  Statute,"  calling 
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on  Whj'te  to  shew  cause  why  a  caveat  he  had  lodged 
against  any  transfer  or  dealing  by  the  applicant,  in  re- 
spect of  certain  land  of  which  the  applicant  was  proprie- 
tor, should  not  be  removed.  Johnson  and  Whyte 
being  the  owners  of  adjoining  property  entered  into 
the  following  agreement  under  seal  : — 

'^  Emerald  Hill,  April  6th,  1865. 

"  Memo,  of  agreement  whereby  I,  the  undersigned  E. 
"Johnson,  in  consideration  of  having  this  day  received 
"  from  William  Whyte  the  sum  of  £6,  do  hereby  for  my- 
"self,  administrators,  heirs  or  assigns,  grant  unto  said 
"William  WTiyte,  his  heirs  and  assigns,  the  use  of  a 
"certain  right  of  way  reserved  out  of  allotment  No.  1, 
"  Rec.  37  B,  parish  of  South  Melbourne,  said  right  of  way 
"  being  ten  feet  wide,  and  entering  from  Anderson  street 
"  and  running  along  the  southern  portion  of  the  said 
"allotment  to  lot  2,  to  pass  and  repass  over  and  alonjr 
"  the  said  road  or  right  of  way  with  or  without  horses 
"  or  other  animals,  carts  or  other  carriages,  into  and  out 
"  of  said  road  or  right  of  way  or  any  part  thereof. 

"In  witness  whereof  I  have  the  day  and  year  first 
"above  written  affixed  my  hand  and  seal. 

"  £6 — Received  from  W.  Whyte  six  pounds  considera- 
tion money."  (Signed  and  sealed.) 

In  his  affidavit  the  applicant  stated  that  he  had  ten- 
dered to  Whyte  the  said  sum  of  £6,  and  was  still  ready 
and  willing  to  return  it  to  him. 

[•56]  J.  W.  Stephen  for  the  applicant,  in  support  of 
the  summons  : — The  right  claimed  is  not  an  easement 
appurtenant  to  any  land  ;  no  piece  of  land  of  the  cavea- 
tor is  named  in  the  agreement,  for  the  benefit  of  which 
it  was  gi*anted.  What  passed  thereunder  was  a  mere 
right  in  gross,  and  the  "  Transfer  of  Land  Statute  "  (No. 
301),  does  not  authorise  the  registration  of  any  such 
rights  by  way  of  encumbrance  upon  the  title.  By  Sec. 
42  no  instrument,  until  registered.  Is  to  be  effectual  to 
render  the  land  liable  to  any  charge,  and  by  Sec.  4  the 
word  "  instrument "  is  made  to  include  "  a  transfer,  lease, 
mortgage,  charge,  and  creation  of  an  easement."     The 
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registered  proprietor  holds  the  land  absolutely  free 
from  all  other  encumbrances  than  those  upon  the  regis- 
ter, Sec.  49.  The  only  easements  recognized  by  the  Act 
are'  those  appurtenant  to  land  registered  "  together  with 
a  right  of  carriage  way,"  etc.,  Sec.  64.  Sec.  116,  provid- 
ing for  the  right  to  lodge  a  caveat,  gives  it  only  to  a 
person  claiming  under  any  unregistered  "instrument," 
or  by  devolution  of  law. 

Holroyd  for  the  caveator  : — The  grant  created  a 
charge  upon  the  land.  The  interpretation  of  "instru- 
ment," in  Sec.  4  speaks  of  the  "  creation  of  an  ease- 
ment," without  confining  it  to  an  easement  appurten- 
ant to  any  land  ;  and  there  may  be  easements  in  gross^ 
the  burden  of  which  may  rum  with  the  tenement  over 
which  they  are  claimed:  Gale  on  Easements,  3rd  Ed.  p. 
13,  note.  A  dominant  tenement  is  not  necessary  for  the 
existence  of  an  easement  :  Dyce  v.  Hay.^  The  reason  of 
the  thing  is  stronp;er  in  favour  of  registering  a  grant 
of  an  easement  in  gross,  for  if  not  registered  there  is 
nothing  to  indicate  it,  or  to  give  notice  to  the  grantee, 
upon  an  intended  transfer  of  the  servient  tenement, 
that  his  right  may  be  affected.  While  in  case  of  an  ease- 
ment appurtenant,  the  owners  or  occupiers  of  the  land 
contiguous  (to  the  land  of  some  of  whom  the  easement 
would  be  appurtenant)  would,  at  any  [*57]  rate,  when 
the  land  was  first  brought  under  the  Act,  have  notice 
sent  them  under  Sec.  20,  which  would  enable  the  grantee 
of  the  easement  to  protect  his  rights. 

Cur.  adv.  vult. 

Stawell,  C.J.  (after  stating  the  facts):— The  subject 
of  this  application  involves  difflicult  and  intricate  ques- 
tions of  law.  The  transaction  is  in  no  way  a  sale  of  any 
land  ;  there  is  no  dominant  tenement,  it  is  the  mere 
grant  of  a  right  of  way  for  a  consideration,  irrespective 
of  land,  or  any  transaction  relating  to  land.  The  "  Trans- 
fer of  Land  Statute  "  (Xo.  301)  refers  to  the  creation  of 
easements,  and  the  interpretation  clause  evidently 
means   the   word   "land"   to   comprise   easements  and 

*  1  Macq.  H.  L.  312,  per  Lord  St.  Leonards. 
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appurtenances  appertaining  to  the  land  described,  or 
reputed  to  be  part  thereof,  or  appurtenant  thereto :  ia 
other  words,  easements  appurtenant,  and  not  in  gross.  A 
subsequent  section  confirms  this  view.  Sec.  64  requires 
easements  to  be  registered.  "  A  memorial  of  any  trans- 
fer or  lease  creating  any  easement  over  or  upon  or  af- 
fecting any  land  under  the  operation  of  this  Act  shall 
be  entered  on  the  folium  of  the  register  book  constituted 
by  the  grant  or  existing  certificate  of  title  of  such  land 
in  addition  to  any  other  entry  concerning  such  instru- 
ment required  by  this  Act."  In  fact,  it  treats  a  lease 
creating  an  easement  appurtenant  as  an  encumbrance, 
and  directs  that  that  encumbrance  shall  be  endorsed 
on  the  folium  of  the  register  book  in  the  same  way  as 
any  other  encumbrance.  Because  the  grantor,  having 
granted  that  easement  appurtenant,  thereby  confers  a 
right  on  another  person  which  may  fairly  be  treated  as 
an  encumbrance  on  the  land.  Sees.  116  and  117  relate 
to  caveats,  and  empower  "any  beneficiary  or  other  per- 
son claiming  any  estate  in  land  under  the  operation  of 
this  Act "  to  lodge  a  caveat  forbidding  the  registration 
of  any  person  as  transferee,  until  notice  is  given  to  the 
caveator,  or  unless  the  transfer  is  made  sub  [*58]  ject 
to  his  claim.  Notice  of  this  caveat  is  to  be  given  to  the 
proprietor,  and  the  caveator  may  be  called  upon  by  the 
Court  or  a  Judge  to  show  cause  why  it  should  not  be 
removed,  and  the  Court  or  Judge  is  to  make  such  order 
as  may  seem  fit 

Large  powers  are  here  conferred  on  the  Judge  or 
Court.  These  words  "any  beneficiary  or  other  person 
claiming  to  be  interested,''  taken  by  themselves,  enable 
any  person  having  any  conceivable  estate  or  interest 
to  lodge  a  caveat,  and  allow  the  matter  to  come  before 
the  Court.  But  these  plenary  powers  are  to  be  taken, 
we  think,  in  conjunction  with  the  object  of  the  Act 
which  is  to  enable  an  owner  to  register  land,  and  to 
create  a  dear  estate,  and  not  to  allow  encumbrances  to 
appear  on  the  register  which  ought  not  to  be  there.  And 
the  question  is  whether  this  is  an  easement  which  ought 
to  appear  on  the  register  as  against  this  land.     An  appur- 
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tenant  easement  must  inhere  in  the  land,  and  there 
ought  to  be  a  dominant  and  a  servient  tenement.  We 
think  that  the  right  conferred  by  this  document  is  not 
an  appurtenant  easement,  if  it  can  be  properly  described 
as  an  easement  at  all,  about  which  I  have  some  doubts. 

An  easement  in  gross  is  merely  a  personal  contract 
between  the  grantor  and  the  grantee.  The  case  of  Ack- 
royd  V.  Smith ^  is  very  decisive  on  the  point;  there,  a 
right  of  way  was  admitted  to  have. been  granted  for 
certain  purposes  over  certain  land,  in  the  same  words 
ahnost  as  in  this  case,  and  the  land  was  assigned  to 
another  person  ;  that  assignee,  in  an  action  of  trespass, 
pleaded  the  assignment,  and  the  original  grantor  filed 
a  demurrer.  Creswell,  J.,  in  giving  the  judgment  of 
the  Court,  goes  into  the  whole  question,  and  considers 
the  right  a  mere  grant  in  gross.  He  says:*  "If  the 
right  conferred  by  the  deed  set  out  was  only  to  use  the 
road  for  purposes  connected  with  the  occupation  and 
enjoyment  of  the  land  conveyed,  it  does  not  [•SO]  justify 
the  acts  confessed  by  the  plea.  But  if  the  grant  was 
more  ample,  and  extended  to  using  the  road  for  pur- 
poses unconnected  with  the  enjoyment  of  the  land, 

.  .  it  becomes  necessary  to  decide  whether  the  as- 
J*i^^nee  of  the  land  and  appurtenances  would  be  entitled 
to  it.  In  the  case  Keppel  v.  Bailey,*  the  subject  of  con- 
eaar.ts  running  with  the  land  was  fully  considered  by 
Lord  Brougham,  C.  He  says  : — '  The  covenant  (that  is, 
snt'h  as  will  run  with  the  land)  must  be  of  such  a  nature 
as  to  inhere  in  the  land — to  use  the  languagt>  of  some 
cases;  or  it  must  concern  the  demised  premises,  and  \\\e 
ipodc  of  occupying  them,  as  it  is  laid  down  in  others  ; 
it  must  be  quodammodo  annexed  and  appurtenant  to 
them,  as  one  authority  has  it  ;  or,  as  another  says,  it 
niiiMt  both  concern  the  thing  demised,  and  tend  to  sup- 
port it,  and  support  the  reversioner's  estate.'  If  a  way 
b»i  granted  in  gross,  it  is  personal  only,  and  cannot  be 
assigned." 

210  C.  B.  164. 

S  At  p.  187. 

*  2  My.  &  K.  537. 
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We  think  that  this  right  to  Whyte  was  merely  a  way 
granted  in  gross,  that  it  could  not  be  assigned,  and  that 
it  ought  not  to  be  registered.  We  are  fortified  in  this 
view  by  a  consideration  of  the  24th  Vic.  No.  112,  Sec.  45, 
to  which  we  have  been  referred.  That  Act  goes  a  great 
deal  further  than  the  English  law,  and  makes  that  which 
would  be  a  way  in  gross,  according  to  Ackroyd  v.  Smith,"^ 
a  way  appurtenant  to  the  land.  The  present  grantee 
(Whyte)  is  neither  the  owner  nor  purchaser  of  the  land 
over  a  part  of  which  a  right  of  way  is  given.  Two  per- 
sons, independent  owners,  possess  land  ;  one  gives  £6^ 
and  the  other  gives  a  right  of  way  over  a  piece  of  land  in 
no  way  connected  with  any  purchase,  and  the  person  to 
whom  it  is  granted  is  not  a  sub-purchaser.  No  doubt, 
under  the  *^  Transfer  of  Land  Statute,"  an  easement  mar 
be  registered  ;  but  this  is  not  an  easement,  only  a  way 
in  gross,  which  the  Legislature  never  contemplated 
should  be  registered.  We  cannot  make  the  conscience 
liable  where  the  title  is  not  liable. 

[•60]  We  shall  grant  the  application  to  remove  the 
caveat.  The  point  is  a  new  one,  and  therefore  we  give 
no  costs  to  either  side. 

Application  granted.     Caveat  to  be  removed. 


Victoria,  1867.— Molesworth,  J.] 

[4  W.  W.&a'B.(IE.  &M.)18. 

« 
In  the  Real  Estate  of  JOHN  GOW,  Deceased. 

Where  a  testator,  although  not  devising  the  legal  estate  in  his 
lands,  gives  his  executor  power  to  sell  them,  he  does  not  die 
intestate  as  to  such  lands  within  the  meaning  of  the  "  Transfer 
of  Land  Statute,"  and  a  rule  to  administer  suoti  lands  will  not  be 
granted. 

John  Gow  died  in  June,  1866,  the  proprietor  of  land 
under  the  "  Transfer  of  Land  Statute."  His  will,  dated 
the  25th  of  June,  1864,  was  as  follows: — 

"I  appoint  Mr.  William  Craig,  miner,  Smythesdale 
or  Scarsdale,  my  executor.    In  the  event  of  my  decease^ 

s  10  ^C.  B.  164. 
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he  is  hereby  requested  to  convert  into  cash  all  my  pro- 
pefty  as  soon  as  possible,  with  the  exception  of  such 
things  as  will  be  specified  underneath.  The  expenses 
attending  my  funeral  and  all  claims  against  me,  duly 
authenticated,  to  be  paid.  As  all  my  relations,  for  any- 
thing I  know  to  the  contrary,  are  more  or  less  prosper- 
ing in  the  world,  I  send  in  another  direction  what  might 
otherwise  have  been  theirs.  I  bequeath  to  my  executor, 
Mr.  William  Craig,  one  hundred  pounds  sterling  (£100). 
I  leave  all  my  books  to  the  Smythesdale  Mechanics'  In- 
stitute, and  £50  besides.  I  leave  to  the  Rev.  William 
Henderson,  Ballarat,  my  dressing  case,  as  a  mark  of  my 
esteem.  I  leave  to  the  Rev.  Duncan  Fraser,  Ballarat,  my 
watch,  writing  desk,  and  telescope,  as  a  mark  of  my 
regard.  I  place  here  what  it  was  my  intention  to  have 
mentioned  earlier.  My  executor  is  to  invest,  in  some  well 
known  insurance  office  £300  in  the  name  of  Ann  Keith, 
my  housekeeper,  that  she  may  derive  a  life  annuity 
therefrom,  not  transferable,  but  payable  only  to  herself. 
TVTiatever  balance  of  cash  there  may  be,  after  paying 
or  meeting  the  above  bequests,  to  be  handed  over  as  a 
donation  to  the  hospital,  Ballarat" 

Mr.  Craig,  the  executor,  applied  to  the  Commissioner 
of  Titles,  to  be  registered  as  devisee  under  the  Act,  but 
the  commissioner  refused  the  application,  on  the  ground 
that  the  deceased  had  died  intestate. 

Mr.  J.  W.  Stephen  now  moved  on  behalf  of  the  execu- 
tor for  a  rule  to  administer  under  the  "Transfer  of  Land 
Statute." 

Cur.  adv.  vult. 

Mr.  Justice  Molesworth  :— The  testator  had  an 
evident  intention  to  dispose  of  all  his  property  ;  and, 
although  there  is  no  direct  devise  of  the  lands  passing 
the  legal  estate,  the  [♦19]  executor  has,  I  think,  power 
to  sell  them  ;  and  the  testator  cannot  be  treated  as  hav- 
ing died  intestate  as  to  them,  within  the  meaning  of  the 
Act  The  beneficial  interest  is  virtually  disposed  of,  and 
the  executor  can  transfer  the  legal  estate.  The  applica- 
tion will,  therefore,  be  refused. 
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Victoria,  1871.— Molesworth,  J.]  [3  V.  R.  (E.)  1. 

UAVIS  AND  OTHERS   V.   WEKEY   AND   OTHERS. 

»*  Transfer  of  Land  Statute  " — Lease — Transfer — Fraud — Notice 
— Injunction. 

The  manager  of  a  mining  company  procured  the  sale  of  its 
property  under  a  fraudulent  judgment,  and  became  the  purchaser. 
Part  of  the  property  consisted  of  a  lease  under  the  **  Transfer  of 
Land  Statute,"  which  was  transferred  to  him,  and  by  him  to  .1 
purchaser,  both  transfers  being  registered  on  the  same  day.  On 
bill  to  set  aside  the  sale  and  restrain  dealings  with  the  lease  by  the 
second  purchaser,  injunction  granted,  the  second  purchaser  haring 
notice  of  the  fraud  of  the  first. 

Observations  on  the  words  "  except  in  the  case  of  fraud "  in 
Sec.  60  of  the  '*  Transfer  of  Land  Statute,"  and  as  to  dealings  with 
a  person  entitled  to  be,  but  not  being,  registered  as  proprietor. 

The  immense  power  which  the  "  Transfer  of  Land  Statute " 
gives  to  a  proprietor  of  completely  barring  clear  equities  presents 
a  reason  for  Courts  of  Equity  readily  interfering  by  injunction. 

Motion  to  dissolve  an  injunction  granted  as  if  ex 
parte  under  the  circumstances  stated  ante,  Vol.  n.  Eq. 
172. 

The  bill  was  by  shareholders  in  the  Aladdin  and 
Try  Af:ain  I-nited  Gold  Mining  Company,  Registered, 
to  set  aside  a  fraudulent  judgment  against  the  company, 
and  sale  of  its  property  under  it  ;  and  to  remove  [*2] 
the  directors.  It  appeared  from  the  affidavits  that  the 
defendant  Wekey,  the  manager  of  the  company,  sued  it 
for  a  debt  not  due,  fraudulently  prevented  any  defence 
to  the  action,  and  obtained  judgment  and  execution, 
under  which  he  caused  the  property  of  the  company  to 
be  irregularly  sold,  and  himself  purchased  at  an  under- 
value in  May,  1870.  He  and  other  defendants  who  had 
colluded  with  him  were  prosecuted  and  convicted  for 
conspiring  to  defraud  the  company.  Wekey  kept  pos- 
session of  the  property  purchased,  which  comprised  a 
mining  lease  registered  under  the  provisions  of  the 
"Transfer  of  Land  Statute."  On  the  20th  September, 
1871,  the  special  bailiff  executed  a  transfer  of  this  lease 
to  Wekey.  On  the  same  day  Wekey  executed  a  trans- 
fer to  the  defendant  Ireland,  and  both  transfers  were 
registered  on  the  same  day.     The  bill  charged  that  the 
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transfer  to  Ireland  was  without  consideration  ;  and 
that  he  was,  in  fact,  a  trustee  for  the  other  defendants, 
and  had  notice  of  the  fraudulent  conspiracy  and  of  the 
circumstances  under  which  the  pretended  sale  took 
place.  The  defendant  Ireland  denied  that  he  had  pur- 
chased as  a  trustee,  and  stated  that  the  purchase  was 
made  in  August,  1871,  in  consideration  of  past  advances 
made  hy  him  to  Wekey,  and  of  his  acceptance  to  Wekey 
for  £530.  That  he  was  aware  that  Wekey  had  purchased 
under  a  judgment  against  the  company  impeached 
by  the  company,  but  that  the  company  had,  by  resolu- 
tion, agreed  to  take  no  proceedings  to  set  the  sale  aside. 
It  appeared  that  Ireland's  acceptance  had  not  been  paid, 
but  that  judgment  had  been  obtained  on  it.  Wekey  filed 
an  affidavit  in  support  of  the  statement  made  by  the 
defendant  Ireland.  The  plaintiffs  moved  for  and  ob- 
tained an  injunction  to  restrain  the  defendant  Ireland 
from  transferring  or  otherwise  dealing  with  the  mining 
lease  of  which  he  was  registered  as  the  proprietor  under 
the  '*  Transfer  of  Land  Statute,"  which  injunction  he 
now  moved  to  dissolve. 

Mr.  Holroyd  and  Mr.  a'Beckett  for  the  motion  : — 
The  defendant  Ireland  is  a  purchaser  and  registered 
proprietor  under  the  "Transfer  of  Land  Statute."  The 
bill  does  not  charge  fraud  against  him,  and  under  Sec. 
49  of  the  statute,  fraud  is  the  only  qualification  of  the 
title,  as  shewn  by  the  certificate,  on  which  his  title  can 
be  impeached.  The  defendants  charge  notice  only, 
and  under  Sec.  50  notice  is  immaterial.  The  knowledge 
of  an  unregistered  interest  cannot  be  imputed  as  fraud, 
and  is  no  bar  to  a  dealing  with  the  proprietor.  The 
plaintiffs  have  no  right  to  complain,  as  they  have  al- 
lowed the  defendant  Wekey  to  remain  legally  as  well  as 
ostensibly  entitled  to  the  property  ;  and  take  no  steps 
until  a  third  person  intervenes  as  against  whom  they 
[•3]  have  no  rights.  The  bill  treats  Ireland  as  a  trustee 
for  the  other  defendants,  and  asks  for  relief  against  him 
on  that  basis.  On  the  admitted  facts  this  ground  can- 
not be  sustained,  and  the  plaintiffs'  equity  fails. 

Mr.  J.  W.  Stephen,  for  the  plaintiffs,  contra  : — It  is 
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not  necessary  to  charge  fraud  when  facts  shewing  fraud 
are  distinctly  alleged.  The  bill  charges  that  the  defen- 
dant Ireland  knew  of  the  fraud  of  the  other  defendants 
and  dealt  with  one  of  them  as  to  the  fruits  of  it.  This 
is  sufficient  allegation  of  fraud  as  to  him.  At  the  time 
of  the  contract  alleged,  Wekey  was  not  a  registered  pro- 
prietor, and  the  contract  was  therefore  not  a  dealing 
with  a  proprietor  within  the  protection  of  Sec.  50.  The 
transfers  to  and  from  Wekey  took  effect  at  the  same 
time,  and  Ireland  is  subject  to  the  plaintiffs'  claims  as 
to  the  land  as  fully  as  Wekey  was.  It  is  admitted  that 
if  Ireland  transfers  the  plaintiffs  will  be  unable  to  en- 
force any  rights  as  against  the  land  or  the  transferees, 
and  the  injury  would  be  irreparable.  The  plaintiffs  are 
entitled  to  protection  against  any  dealing  having  such 
an  effect 

Cur.  adv.  vult. 

MR.  JUSTICE   MOLESWORTH:— 

This  is  a  suit  of  Mr.  Davis  and  others,  shareholders 
in  the  Aladdin  and  Try  Again  Gold  Mining  Company, 
Registered,  against  Messrs.  Wekey,  Keogh,  Capes  and 
Ireland,  to  set  aside  the  title  of  Wekey  as  purchaser  of 
property  of  this  company  under  a  sheriff's  sale,  and  the 
title  of  Ireland  as  derived  from  Wekey.  The  immediate 
motive  of  the  suit  was  to  stop  measures  taken  by  Ire- 
land to  obtain  a  title  under  the  "  Transfer  of  Land  Sta- 
tute." An  injunction  was  obtained  on  the  29th  Novem- 
ber against  Ireland  transferring,  leasing,  or  otherwise 
dealing  with  or  encumbering  the  same,  which  may  be 
•  regarded  as  nearly  ex  parte,  as  the  answering  affidavits 
were  not  filed  in  time  to  be  used.  I  have  now  to  deal 
with  an  application,  heard  13th  December,  to  discharge 
the  injunction. 

The  plaintiffs'  case  by  affidavits  as  to  Wekey  (which, 
though  he  has  made  affidavits,  he  does  not  attempt  to 
controvert),  is  that  he  was  manager  and  director  of  the 
company  in  question  ;  and  colluded  with  other  direc- 
tors, forming  a  majority,  to  obtain  a  recognition  from 
them  of  his  being  a  creditor — ^by  an  acceptance  of  £104 
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12b.— when  he  was  [^4]  really  a  debtor  of  the  company, 
to  bring  an  action  against  the  company  on  that  accept- 
ance, to  frustrate  all  attempts  made  by  the  plaintiffs  to 
defend  that  action  ;  that  he  obtained  judgment  8th 
April,  1870,  for  about  £120,  and  issued  execution  ;  that 
he  concocted  a  scheme  with  the  defendant  Keogh, 
one  of  the  assisting  directors,  who  was  appointed  special 
bailiff,  and  Capes  another  such  director,  bidding  for 
him,  to  have  all  the  property  of  the  company  purchased 
by  a  hasty  secret  sale  at  undervalue,  14th  May,  1870, 
the  debt  to  him  being  taken  as  part  of  the  purchase 
money  ;  that  it  was  sold  for  about  £130  to  Capes,  the 
property  sold  being  worth  over  £2,000,  and  nothing 
being  actually  paid.  It  is  further  stated,  and  not  con- 
tradicted, that  in  September,  1870,  Wekey,  Keogh  and 
Capes  were  tried,  convicted  and  sentenced  to  imprison- 
ment at  the  Melbourne  Criminal  Sittings,  for  a  fraudu- 
lent conspiracy  to  defraud  the  company.  Notwithstand- 
ing this  conviction,  Wekey  kept  possession  of  the  pro- 
perty purchased.  He  has  succeeded,  also,  from  the  diffi- 
culties presented  by  the  partnership  deed,  in  thwarting 
all  efforts  to  have  new  directors  appointed,  and  has  kept 
the  common  seal.  There  is  some  conflict  of  evidence  as 
to  whether  at  meetings  of  the  company  about  January, 
1871,  it  was  resolved  not  to  take  any  proceedings  in 
equity  to  set  aside  Wekey's  purchase. 

A  part  of  the  company's  property  with  which  I  have 
now  to  deal  was  7a.  Ir.  23p.,  part  of  a  lease  from  the 
Crown,  forfeited  by  its  predecessor,  for  a  new  lease  of 
which  the  company  had  applied  at  the  time  of  the  sale, 
and  which  was  issued  after  30th  May,  1870.  On  the  20th 
June,  1870,  Keogh,  as  bailiff,  transferred  all  the  pro- 
perty of  the  company,  including  this  lease,  to  Wekey. 
On  the  2nd  August,  1871,  Wekey,  as  in  consideration  of 
£530  paid,  and  a  bill  of  costs  due  to  his  solicitor,  as- 
signed all  the  same  property  to  Ireland  ;  and  on  the 
20th  September,  1871,^  Wekey's  title  to  the  lease  was 
recognised  at  the  Titles  Office,  and  on  the  same  day 
Ireland  obtained  a  certificate  of  title. 

H.T0R.CA8.— 23 
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The  plaintiffs'  affidavits  allege  that  Ireland  gave  no 
consideration  for  the  transfer,  but  the  lease  was  trans- 
ferred to  him  as  a  trustee  for  the  other  defendants,  and 
that  he  had  notice  of  the  fraudulent  conspiracy,  and  of 
the  circumstances  under  which  the  pretended  sale  took 
place.  Ireland's  answering  affidavits,  in  which  he  is 
supported  by  Wekey,  state  him  to  be  an  absolute  pur- 
chaser of  the  property,  and  to  have  got  possession  of 
it,  and  I  deal  with  the  case  only  upon  the  grounds  of 
his  being  a  purchaser  with  notice.  He  does  not  defin- 
itely state  of  what  facts  he  had,  and  of  what  he  had  not, 
notice,  but  says,  [*5]  "save  as  hereinafter  mentioned," 
he  had  no  notice,  "hereinafter  mentioned"  including 
speaking  to  Wekey  about  this  conviction;  and  therefore, 
I  suppose,  knowing  the  offence  laid  to  his  charge.  He 
says  he  had  heard  and  relies  upon  the  fact  that  the 
members  of  the  company  had  resolved  to  take  no  pro- 
ceedings in  equity — ^that,  I  suppose,  includes  his 
knowing  what  was  the  pretence  of  their  proceed- 
ings. A  resolution  of  that  kind  could  not  amount 
to  a  renunciation  of  their  rights  or  a  determination  to 
submit  without  resistance  to  a  proceeding  not  then 
foreseen  in  the  Land  Titles  Office,  which  would  enable 
him  to  have  these  rights  for  ever.  His  history  of  his 
dealings  with  Wekey  is,  that  they  were  not  personally 
acquainted  before  May,  1871  ;  that  Wekey  was  then  in 
undisturbed  possession  ;  that  he  made  advances  to  him, 
for  the  purpose  of  erecting  machinery  and  working  the 
mine,  which  were  to  be  repaid  by  the  first  yield  of  gold, 
and  in  contemplation  of  the  possibility  of  his  acquiring 
an  interest  in  the  mine,  contingent  upon  the  title  to  the 
same  being  perfected  ;  that,  on  the  2nd  August,  Wekey 
informed  him  that  the  Mining  Department  was  going 
to  forfeit  the  lease  for  breach  of  conditions,  and  to  be 
specially  severe  in  regard  to  his  conviction,  and  pro- 
posed, instead  of  partnership,  that  Ireland  should  re- 
lease him  from  his  liabilities,  and  purchase  the  pro- 
perty, in  consideration  of  past  advances,  £505  10s.,  and 
this  bill  for  £530  payable  In  a  month.  The  past  ad- 
vances appear  by  other  documents  to  be  £155  10s.  cash, 
and  machinery  valued    at    £350.     An    affidavit   states 
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that  Ireland  purchased  this  machinery  for  £150,  secured 
by  bills,  which  he  never  paid  ;  and  as  to  the  £530  bill, 
Ireland  and  Wekey  are  agreed  that  it  was  not  paid,  but 
sued  upon  without  result.  There  is  thus  considerable 
discrepancy  between  the  alleged  consideration  for  these 
dealings  and  the  consideration  recited  in  documents— 
always  a  matter  of  suspicion. 

There  is,  I  think,  a  question  of  fact  to  be  tried  in 
this  suit,  as  to  the  extent  of  Ireland's  knowledge  of 
Wekey's  dealings  ;  and,  further,  a  question  of  law  as  to 
the  meaning  of  "  except  in  the  case  of  fraud,"  in  No.  301, 
Sec.  50  ;  and,  further,  whether  dealings  completed  with 
a  person  before  he  becomes  a  proprietor  under  the  Act 
can  be  protected  by  the  machinery  of  the  Act  as  to  his 
vendee,  by  making  him  a  proprietor,  and  at  the  same 
instant  a  transferor.  The  immense  power  which  that 
Act  gives  to  a  proprietor  of  completely  barring  clear 
equities  presents,  I  think,  a  reason  for  Courts  of  Equity 
readily  interfering  by  injunction. 

Refuse  the  application  to  dissolve  ;  costs  to  be  in 
cause. 

The  suit  was  ultimately  dismissed  for  want  of  prose- 
cution. 

Solidton  :— f^resBon— MorrifloiL 


Victoria,  1887.— Webb,  J.]  [13  V.  L.  R.  80. 

COWELL  V.  STAGEY. 

"  Transfer  of  Land  Statute,''  Sees.  37  S  42— Transfer— Notice  of 
outstanding  equitable  interest — Registration  of  transfer. 

The  "Transfer  of  Land  Statute"  was  not  intended  to  abolUh 
the  principle  of  notice.  Notice  of  an  equitable  interest  in  another, 
siren  to  a  purchaser  of  land  under  the  Act  at  any  time  before  he 
luM  completed  his  title  by  getting  his  transfer  registered,  is  suffi- 
cient to  entitle  the  person  in  whom  the  equitable  interest  is,  to 
preyent  the  issue  of  a  clear  certificate  of  title  to  such  purchaser. 

Action  by  purchaser  against  vendor  for  the  specific 
performance  of  a  contract  for  the  sale  of  land. 
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On  the  7th  May,  1S86,  the  plaintiff,  Mary  Rosina 
Cowell,  wife  of  Edward  Cowell,  entered  into  a  contract 
with  the  defendant,  William  Stacey,  to  purchase  from 
him  for  £120,  some  forty-six  acres  of  land  under  th»* 
"Transfer  of  Land  Statute"  in  the  neighborhood  of 
Port  Albert,  of  which  Stacey  held  a  lease  from  the 
Crown.  She  paid  £41  lis.  in  cash  and  gave  a  promis- 
sory note  at  three  months  for  the  residue  of  the  pur- 
chase money,  £79  9s.  Some  little  time  after  the  con- 
tract was  entered  into,  the  plaintiff  heard  that  the 
defendant  John  Cotter  was  about  to  purchase  the  land 
from  the  defendant  Stacey,  and,  as  she  alleged,  she 
wrote  to  him  telling  him  not  to  do  so.  However,  on 
11th  August,  1886,  Stacey  sold  the  same  land  to  Cotter 
for  £160,  of  which  £60  was  paid  in  cash,  and  the  residue 
was  to  be  paid  in  cash  when  Cotter  obtained  a  certifi- 
cate of  title  to  the  land  ;  and  on  that  day  a  transfer  of 
the  land  by  Stacey  to  Cotter  was  executed  by  Stacey, 
stating  the  consideration  paid  as  £160.  On  the  12th 
August  Stacey  signed  a  transfer  of  the  same  land  to  the 
plaintiff,  and  about  the  same  time  gave  the  plaintiff 
possession  of  the  land.  On  the  22nd  September  the 
defendant  Cotter  lodged  a  caveat  in  the  Titles  Office 
against  any  dealings  with  the  land,  and  on  the  30th  Sep- 
tember lodged  his  transfer  for  registration,  and  pro- 
duced the  lease  to  Stacey  from  the  Crown.  The  plain- 
tiff had,  in  the  meantime,  viz.,  on  the  28th  September, 
lodged  a  caveat  in  the  oflSce  against  any  dealing  with 
the  land  without  notice  to  her.  She  then  brought  the 
present  action  against  Stacey,  Cotter  and  the  Registrar 
of  Titles,  to  restrain  the  registrar  from  issuing  a  cer- 
tificate to  Cotter,  and  for  a  declaration  [*81]  that  she 
was  entitled  to  the  property,  and  that  all  the  necessary 
instruments  should  be  executed  to  transfer  the  land  to 
her. 

Stacey  and  the  Registrar  of  Titles  did  not  defend 
the  action. 

Evidence  was  given  for  the  plaintiff  that  Cotter  had, 
on  two  occasions  before  the  sale  to  him,  been  warned 
not  to  buy  the  land  from  Stacey,  as  he  had  already  sold 
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it  to  the  plaintiff  ;  and  after  the  sale,  viz.,  on  the  11th 
August  and  26th  August,  letters  were  written  to  him  giv- 
ing him  notice  of  the  sale  to  the  plaintiff.  Staeey,  who  was 
called  as  a  witness  for  the  plaintiff,  admitted  having 
signed  both  contracts  of  sale,  but  alleged  that  when  he 
sold  to  Cotter  he  did  not  know  what  he  was  doing,  inas- 
much as  he  was  drunk  at  the  time.  The  defendant  Cotter 
denied  that  Staeey  was  at  the  time  drunk,  and  asserted 
that  he  was  perfectly  sober.  He  also  denied  having 
received  any  notice  of  the  sale  by  Staeey  to  the  plain- 
tiff prior  to  his  own  purchase,  and  stated  that  he  had 
only  received  one  letter,  that  of  the  11th  August,  and 
did  not  receive  that  till  the  28th  August. 

Neighbour  for  the  plaintiff : — The  contract  with 
Cotter  was  later  in  point  of  time  than  that  with  the 
plaintiff.  No  transfer  of  this  land  was  registered  under 
the  "Transfer  of  Land  Statute"  (No.  301),  and  there- 
fore by  Sec.  42  no  interest  passed.  It  then  becomes  a 
simple  question  of  priority  of  equities,  and  the  maxim 
qui  prior  est  tempore  potior  est  jure  applies.  In  this 
case  the  Court  can  grant  specific  performances  of  the 
contract  with  the  plaintiff,  because  the  defendant  Cot- 
ter had  notice  of  it  when  he  entered  into  his  contract, 
and  the  Court  can  also  order  Cotter  to  convey  the  pro- 
perty to  the  plaintiff  :  Dart  on  Vendors  and  Purchasers 
{5th  Ed.),  996,  citing  Potter  v.  Sanders.^  And  even  if 
Cotter  had  no  notice,  he  took  no  estate  or  interest  in  the 
land,  because  his  transfer  was  not  registered. 

Topp,  for  the  defendant  : — ^It  is  submitted  that  the 
evidence  shows  that  Cotter  had  no  notice  of  the  con- 
tract entered  into  with  the  plaintiff.  The  only  letter 
he  got  was  received  on  the  28th  [•82]  August,  although 
dated  the  11th  August.  But  even  if  he  had  notice,  he 
i8  not  to  be  affected  by  it,  because  when  he  inspected  the 
registry  he  finds  no  caveat  lodged  by  the  plaintiff.  The 
Titles  Office  takes  the  view  that  the  Act  regards  the 
lodgement  of  the  transfer  for  registration,  and  not  the 
time  of  making  the  entry  thereof:  Sedgfleld  on  Practice 
of  Titles  Office  (note  to  Sec.  42).    It  is  submitted  that 

*  6  Hare,  1. 
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notice  at  any  time  before  the  completion  of  the  title 
by  registration  is  not  sufficient.  The  question  is  whether 
the  Court  will  interfere  to  restrain  the  registration  of 
a  transfer  when  the  contract  has  been  entered  into  with 
a  person  who  had  no  notice.  Under  Sec.  37,  the  first 
person  to  present  a  transfer  for  registration  is  to  be 
registered,  and  by  Sec.  42,  if  two  present  transfers  at  the 
same  time,  that  of  the  person  producing  the  duplicate 
grant  or  certificate  of  title  is  to  be  registered.  Here  the 
defendant  Cotter  presented  his  ti*ansfer  for  registra- 
tion first ;  and,  in  additiofi,  produced  the  Crown  lease. 

[Webb,  J.— n  there  be  a  caveat,  the  Titles  Office 
is  not  to  register  either  "of  the  transfers.  According  to 
your  argument,  the  moment  any  person  bought  a  piece 
of  land  under  the  "  Transfer  of  Land  Statute  "  he  would 
be  bound  to  go  at  once  and  lodge  a  caveat  lest  his  ven- 
dor should  sell  to  some  one  else  afterwards.] 

The  policy  of  the  Act  is  that  every  purchaser  should 
lodge  a  caveat.  Under  the  "  Transfer  of  Land  Statute '' 
registration  is  equivalent  to  conveyance  under  the  old 
law. 

[Webb,  J. — Yes  ;  and  notice  at  any  time  up  to  con- 
veyance was  sufficient  under  the  old  law.  Why  is  it 
not  sufficient  now  if  given  at  any  time  before  registra- 
tion ?] 

If  the  plaintiff  had  lodged  a  caveat  we  should  never 
have  gone  on  with  our  contract.  We  have  complied  with 
the  Act,  and  the  plaintiff  has  not,  and  we  should  there- 
fore be  registered  ;  or  at  all  events,  the  Court  should 
not  interfere  on  behalf  of  the  plaintiff,  who  has  been 
guilty  of  such  default. 

Webb,  J. — This  is  an  action  by  Mrs.  Mary  R<»ina 
Cowell  against  William  Stacey,  John  Cotter,  and  the 
Registrar  of  Titles,  to  have  it  declared  that  the  plain- 
tiff is  entitled  to  certain  land,  of  which  Stacey  held  a 
lease  from  the  Crown,  and  to  restrain  the  registrar  from 
issuing  a  title  thereto  to  Cotter.  [•83]  On  the  7th  May, 
1886,  the  plaintiff  entered  into  a  contract  in  writing  for 
the  purchase  from  the  defendant  Stacev  of  the  land  in 
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question.  A  portion  of  the  purchase  money  was  paid  in 
cash,  and  a  promissory  note  at  three  months  given  for 
the  residue,  but  by  an  agreement  between  the  vendor 
and  purchaser,  the  promissory  note  was  lodged  with  a 
stakeholder,  was  to  be  paid  to  him  when  due,  and  the 
proceeds  not  handed  over  by  him  to  the  vendor  until  the 
plaintiff  had  obtained  a  registered  title.  After  this  the 
vendor  entered  into  some  arrangement — I  can  hardly 
say  a  contract — with  the  defendant  Cotter,  the  only 
evidence  of  which  is  a  transfer  signed  by  the  vendor 
and  Cotter,  which  stated  that  the  sum  of  £160  had  been 
paid  by  Cotter  to  the  vendor  for  the  same  piece  of  land, 
and  transferred  the  same  piece  of  land  to  Cotter.  Cotter 
in  his  evidence  says  that  all  he  ever  paid  was  £60,  but 
he  adds  that  if  he  had  procured  the  transfer  to  be  regis- 
tered, he  would  have  paid  the  other  £100.  The  vendor, 
by  his  appearance  in  the  box,  has  satisfied  me  that  he 
is  correct  when  he  says  that  he  is  addicted  to  drink. 
He  says  he  was  drunk  when  he  signed  this  transfer  to 
Cotter,  and  I  am  inclined  to  believe  he  was. 

There  is  a  conflict  of  evidence  as  to  whether  Cotter 
had  notice  of  the  sale  by  Stacey  to  the  plaintiff.  Two 
witnesses  for  the  plaintiff  relate  conversations,  in  which 
Cotter  was  told  of  the  sale  to  the  plaintiff,  and  warned 
that  if  he  purchased  from  Stacey,  it  would  be  in  direct 
conflict  with  the  sale  already  made  to  the  plaintiff. 
Cotter  meets  this  by  a  bare  denial  of  either  conversa- 
tion having  ever  occurred.  He  does  not  admit  a  con- 
versation having  taken  place  but  give  a  different  ver- 
sion of  it.  Upon  that  conflict  of  evidence,  I  believe  the 
witnesses  for  the  plaintiff  ;  and  I  find  that  the  defen- 
dant Cotter  before  any  negotiation  with  the  vendor 
Stacey  had  actual  notice  of  the  contract  entered  into 
by  Stacey  with  the  plaintiff.  There  is  further  a  letter 
of  the  11th  August,  in  which  distinct  notice  was  given 
to  the  defendant  Cotter.  He  himself  says  he  received 
it  on  the  28th  August.  On  the  22nd  September  Cotter 
lodged  a  caveat  against  any  dealings  with  the  land  ;  on 
the  28th  September,  the  plaintiff  also  lodged  a  caveat, 
[•84]  and  on  the  30th  September,  the  defendant  Cotter 
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lodged  his  transfer  for  registration,  but  the  plaintiffs 
caveat  blocking  the  way,  it  could  not  be  registered.  At 
that  time  he  had,  as  I  find  upon  the  evidence,  had  no- 
tice, both  before  and  after  his  contract,  of  the  plain- 
tiff's rights  under  her  contract. 

It  is  contended  at  the  bar  that  whatever  might  have 
been  the  rule  before  the  "Transfer  of  Land  Statute," 
or  is  still  the  rule  as  to  land  not  under  that  Act,  as 
regards  land  under  that  Act  a  person  with  notice  of  an 
outstanding  equity  in  somebody  else  may  lodge  a  trans- 
fer to  himself  for  registration,  and  that  the  Titles  Office 
is  bound  to  register  it.  The  statute  was  never  intended 
to  abolish  the  entire  principle  of  notice,  and  to  provide 
that  a  man  getting  a  transfer  when  he  had  notice  of 
another's  rights  might  have  it  registered  and  defeat 
those  rights.  The  principle  of  notice  still  exists  as  it 
did  before  the  Act.  Notice  of  an  equitable  interest 
in  another  given  to  a  purchaser  before  he  had  com- 
pleted his  title  by  procuring  a  conveyance  was  suffi- 
cient under  the  old  law,  and  under  the  new  law  until 
a  person  has  completed  his  title  by  getting  his  transfer 
registered  he  is  just  as  amenable  to  notice.  The  policy 
of  the  Act  is  that  when  once  registration  is  effected 
the  holder  of  a  certificate  of  title  shall  have  a  good 
title,  whether  he'had  notice  or  not  of  outstanding  equit- 
able interests  ;  but  the  whole  scheme  providing  for 
caveats  is  to  prevent  him  from  obtaining  a  clear  certi- 
ficate while  any  rights  are  outstanding  in  others.  Till 
the  transfer  is  actually  registered  a  person  having  an 
equitable  interest  in  the  property  can  stop  the  issue 
of  such  a  certificate. 

In  this  case  the  plaintiff  is  entitled  to  the  relief  she 
seeks  and  a  declaration  that  the  plaintiff's  contract 
and  the  transfer  to  her  take  priority  over  the  contract 
and  transfer  to  the  defendant  Cotter.  The  legal  estate 
at  present  is  in  the  vendor,  as  neither  transfer  has 
bet»n  registered,  so  that  the  second  paragraph  of  the 
prayer  asking  that  Cotter  may  transfer  to  the  plaintiff 
is  inapplicable.  The  third  paragraph  is  for  an  order 
that  the  defendants  Stacey  and  Cotter  perform  all  acts 
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necessary  to  vest  in  the  plaintiff  the  estate  and  interest 
of  Staeey  in  the  lease.  I  do  not  know  that  there  is 
anything  more  to  be  done,  but  I  will  direct  that  all  par- 
ties perform  all  acts  necessary  to  enable  the  transfer 
[•83]  to  the  plaintiff  to  be  registered,  and  I  order  the 
defendant  Cotter  to  pay  the  plaintiff  her  costs  of  this 
action. 

Solicitor  for  the  plaintiff  :— Walduck. 

Soliciton  for  the  defendant  Cotter:— Egglestone  &  Derham,  for 
Bushe:  Sale. 


Victoria,  1869.— Stawell,  C.J.j      [6  W.  W.  &  a  B.  (L.)  81. 
In  the    matter    of   the    "TRANSFER    OF    LAND 

STATUTE"  AND  IN  THE    MATTER    OF    THOMAS    H. 

POWER. 

A  Jndj;e  in  ChamberB  has  no  jurisdiction  upon  Bnmmons 
to  make  an  order  under  the  Act  No.  301,  Sec.  24,  restraining  the 
registrar  from  bringing  land  under  the  Act  To  obtain  such  an 
order  the  caveator  must  either  bring  an  action   or  file- a  bill. 

Summons  referred  to  the  Court  by  Williams,  J.,  by 
which  an  order  was  applied  for,  restraining  the  Regis- 
trar of  Titles,  under  the  "Transfer  of  Land  Statute" 
<No.  301),  from  registering  Power  as  the  owner  of  land 
in  Smith  street,  Collingwood. 

Power  bought  the  land  in  1842,  had  conveyed  part  of 
it,  but  never  executed  a  conveyance  of  the  part  which 
he  now  applied  to  have  brought  under  the  Act.  A 
caveat  was  lodged  against  his  application  by  Thomas 
Smith,  who  set  up  a  claim  to  the  land  by  adverse  pos- 
session for  more  than  fifteen  years. 

[•82]  Webb  for  the  caveator  :— Under  Sec.  24  of  the 
^Transfer  of  Land  Statute,"  the  caveator  is  entitled  to 
an  order  of  a  Judge  restraining  the  registrar  from 
bringing  this  land  under  the  Act.  Smith  having  been 
in  possession  for  more  than  fifteen  years,  has  now  under 
the  "Real  Property  Act,"  Sec.  43,  a  good  legal  title, 
and  not  merely  a  possessory  right  ;  and  by  that  section 
the  right  and  title  of  Power  is  absolutely  extinguished. 
Under  the  present  law,  as  distinguished  from  the  old 
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Statutes  of  Limitation,  which  only  barred  the  remedy, 
adverse  possession  for  more  than  fifteen  years  confers 
an  absolute  title — Doe  d.  Carter  v.  Barnard  * — and  one 
which  a  Court  of  Equity  will  force  upon  a  purchaser : 
Scott  V.  Nixon.2  Smith  is  therefore  entitled  to  come  in 
and  oppose  Power's  application.  It  is  true  the  certi- 
ficate to  Power,  if  issued,  will  be  subject  to  claims  by 
adverse  possession;  but  if  the  certificate  of  title  be  once 
issued  it  will  give  him  a  title  which  he  does  not  now 
possess,  and  deprive  Smith  of  the  title  which  he  has 
now  acquired.  He  could  never  sell  the  land,  and  the 
utmost  he  could  do  would  be  to  prevent  being  ejected. 

T.  a'Beckett  for  Power  : — An  order  obtained  on 
summons  from  a  Judge  in  Chambers  i«  not  the  order 
contemplated  by  the  Act.  Sees.  23,  25,  26,  and  117  re- 
cognize the  distinction  between  proceedings  before  a 
Judge  and  proceedings  in  Chambers.  Sec.  24  omits  any 
provision  as  to  a  summons  in  Chambers,  clearly  shewing 
the  intention  to  exclude  that  jurisdiction  in  a  proceed- 
ing by  a  caveator  against  an  applicant.  The  section  is 
to  be  read  as  providing  for  a  proceeding  in  a  Court  of 
competent  jurisdiction  to  establish  title,  and  notice  of 
that  proceeding  to  be  given  to  the  registrar  ;  or  an  in- 
junction or  order  obtained  on  that  proceeding,  not  on 
summons.  Otherwise  an  applicant  would,  by  pro- 
ceedings in  Chambers,  be  permanently  excluded  from 
the  benefit  of  the  Act,  without  the  possibility  of  an 
appeal,  which  he  would  have  if  it  were  by  an  injunction. 

[•83]  Webb  in  reply  : — A  claimant  by  adverse  pos- 
session can  take  no  active  proceedings  to  establish  his 
title.  He  is  in  possession,  and  therefore  he  cannot  bring 
an  action  of  ejectment ;  he  has  no  equity  against  the 
applicant,  and  therefore  he  cannot  file  a  bill  in  equity. 
He  is  thus  helpless,  and  though  he  has  a  good  statutory 
title — which  before  the  grant  of  the  certificate  of  title 
he  can  convey  or  otherwise  deal  with — yet,  as  soon  as 
this  title  is  issued,  he  can  do  nothing  and  is  deprived 

1  13  Q.   B.  945. 

2  3  D.   &  WsiT.   388. 
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of  his  property.  Sec.  24  is  divisible  into  two  parts,  each 
intended  to  meet  cases  falling  within  it.  Under 
the  first,  where  a  person  can  establish  his  title,  he  must 
do  so  either  by  suit  for  si>ecific  performance  or  by 
ejectment  ;  under  the  latter  part,  where  a  person  is  in 
such  a  position  that  he  can  take  no  steps  to  establish  his 
title,  he  may  obtain  a  Judge's  order. 

Stawell,  C.J. — ^I  am  against  the  application  on  every 
point.  But  in  this  preliminary  one,  against  the  juris- 
diction of  the  Judge,  I  ^tertain  no  doubt  whatever, 
for  I  have  had  occasion  to  consider  it  more  than  once.  I 
think  the  only  way  to  read  Sec.  24  is  that  the  caveator 
must  bring  an  action  of  ejectment,  or  file  a  bill  in  equity. 
I  do  not  think  that  by  "  order  of  a  Judge,"  the  Legisla- 
ture meant  a  Judge  in  Chambers ;  for  where  they  did 
mean  that,  they  have  said  so  plainly. 

Summons  dismissed. 

[Note.— In  re  Power  was  practically  overruled  by  Ex  parte  Gunn, 
3  y.  L.  B.  (2)  36,  and  Ex  parte  Gnnn  was  followed  in  Ex  parte  Beissel, 
5  V.  L.  R.  (L.)  53.  The  case  is  here  reprinted  becanse  frequently 
cited.— Ed.]  . 


Victoria,  1878.]  [4  V.  L.  R.  L.  63. 

WIGGINS  (Appellant)  v.  HAMMILL  (Respondent). 

'*  Transfer  of  Land    SUitute "    {Xo.   301),   Sec.  163— Fraud- 
Erroneous  description  in  application, 

A  misdescription  in  an  application  to  bring  land  under  the 
**  Transfer  of  Land  Statute,"  as  that  the  land  was  unoccupied,  will 
not,  under  Sec.  153,  inyalidate  a  certificate  of  title  ;  there  must  be 
fraud  with  guilty  intention. 

Semble,  that  such  a  matter  could  not  be  decided  collaterally, 
and  the  certificate  could  not  be  treated  as  void,  in  a  civil  suit  ;  the 
person  charged  with  such  fraud  should  first  be  convicted  by  a  jury, 
and  then  proceedings  might  be  taken  to  cancel  the  certificate  of 
title. 

Appeal  from  the  County  Court,  Melbourne,  in  an 
action  of  ejectment  to  recover  possession  of  20  acres  of 
land  at  Ringwood.  At  the  trial  the  plaintiff  put  in  a 
certificate  of  title,  issued  to  him  under  the  "  Transfer  of 
Land  Statute"  (No.  301).     On  the  18th  August,  1876, 
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the  plaintiff  applied  to  have  the  land  brought  under  the 
statute.  In  the  application,  the  land,  and  also  contigu- 
ous land,  was  said  to  be  unoccupied.  The  certificate  of 
title  was  issued  on  the  10th  May,  1877.  The  defendant 
gave  evidence  that  he  had  been  in  possession  of  the 
land  for  more  than  fifteen  years ;  that  at  the  time  of 
the  plaintiff's  application  he  was  still  in  possession  of 
a  part  of  it  ;  and  that  he  occupied  contiguous  land. 
This,  it  was  contended,  was  a  fraud  under  Sec.  153  of  the 
Act,  and  rendered  the  certificate  void.  The  learned 
Judge  agreed  with  this  view,  and  gave  a  verdict  for  the 
defendant,  against  which  the  plaintiff  appealed  on  the 
grounds,  (1)  That  the  plaintiff's  certificate  of  title  was, 
under  Bee.  47  of  the  Act,  unimpeachable  and  indefeas- 
ible, and  that  the  Judge  ought  not  to  have  declared  the 
same  void  under  Sec.  153  ;  (2)  That  evidence  of  the 
plaintiff's  application  to  bring  the  land  under  the  Act, 
and  of  matters  connected  therewith,  was  wrongly  ad- 
mitted ;  (3)  That  there  was  no  evidence  that  the  plain- 
tiff wilfully  made  any  false  statement  in  the  application. 

Cock  for  the  appellant: — The  defendant  tried  to  prove 
adverse  possession,  but  had  to  abandon  that  defence,  and 
he  relied  on  the  false  statement  in  the  application,  as 
invalidating  the  certificate  of  title,  under  Sec.  15.3. 
That  section  refers  to  false  statements  wilfully  and 
fraudulently  made,  [*64]  and  the  certificate  ought  not  to 
be  avoided  and  the  plaintiff  found  guilty  of  a  misdemea- 
nor, as  a  collateral  matter  in  a  civil  action.  The  plain- 
tiff should  be  put  upon  his  trial  for  the  misdemeanor;  and 
if  he  were  found  guilty,  special  proceedings  would  have 
to  be  instituted,  under  Sec.  132,  to  cancel  the  certificate 
of  title.  It  was  shown  that  the  defendant  was  aware  of 
the  plaintiff's  application  to  bring  this  land  under  the 
Act,  but,  as  he  had  not  received  a  notice,  he  did  not 
lodge  a  caveat.  The  certificate  of  title  cannot  be  im- 
peached in  this  manner  :  Chisholm  v.  Capi)er/  Miller  v. 
Moresey.2 

1  Vic.  No.  Caa.  GO. 

»  2  V.  R.  L.  193;  2  A.  J.  B.  IIO. 
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Quinlan  for  the  respondent  : — The  Judge  is  not  re- 
sponsible for  the  statement  of  the  gi-ounds  of  appeal  in 
the  special  case.  If,  on  any  view  of  the  facts,  the  find- 
ing of  the  Judge  can  be  supported,  this  Court  will  not  in- 
terfere: Edelman  v.  Heyneman.^  The  defendant  set  up 
adverse  possession  for  more  than  fifteen  years  (our  statu- 
tory period),  and  the  Judge  has  decided  in  his  favour, 
on  a  conflict  of  evidence.  The  decision  may  also  be  sup- 
ported, if  there  appear  to  have  been  fraud  on  the  part  of 
the  plaintiff,  other  than  that  which  would  be  a  misde- 
meanor,— legal  fraud,  so  to  speak,  as  distinguished  from 
criminal  or  moral  fraud.  The  omission  to  state  same- 
thing  which  would  have  prevented  the  issue  of  the  certi- 
ficate of  title  is  a  legal  fraud  as  much  as  that  on  which 
the  decision  in  that  case  was  based.  [Stawell,  C.J. — 
The  only  fraud  relevant  to  this  case,  is  a  fraud  under 
Sec  153.]  The  Judge,  as  a  jury,  has  found  fraud  ;  how 
can  this  Court  disturb  that  finding  ?  [Stawell,  C.J.— 
Because  there  is  no  evidence  of  the  fraud  which  alone, 
under  Sec.  153,  could  invalidate  the  certificate.] 

Stawell,  CJ. — ^It  is  possible  the  decision  might  have 
been  supported  on  the  defence  of  adverse  possession, 
without  going  into  the  only  question  on  which  the 
learned  Judge  has  actually  decided.  ["65]  One  objection 
set  out  in  the  special  case  is,  that  the  Judge  ought  not 
to  have  declared  the  certificate  of  title  void  ;  he  has 
signed  the  case  so  stated,  and  we  are  asked  to  ignore 
that  objection.    We  cannot  do  so. 

As  to  fraud  under  Sec.  153,  though  it  is  unnecessary 
now  to  decide  the  point,  it  would  be  only  just  that  a 
person  charged  with  such  a  fraud  should  be  tried  by  a 
jury  ;  the  language  of  the  concluding  part  of  the  section 
apparently  implies  a  conviction  for  a  criminal  offence. 
Such  a  charge  ought  not  to  be  suddenly  sprung  upon  a 
litigant  in  a  civil  suit.  There  seems  to  have  been  merely 
a  mistake,  and  a  pardonable  one,  in  the  application  to 
hvm^  the  land  under  the  Act.  It  is  immaterial  whether 
the  defendant  was  misled  by  it ;  nullus  reus  nisi  mens 
sit  rea. 

»  Ar,mg,  Nov.  26,  18"9. 
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As  it  is  said  that  there  is  a  good  defence  of  adverse 
possession,  it  would  be  better  that  the  case  should  be 
reheard. 

Appeal  allowed  ;   case  to  be  reheard. 

Attorney  for  the  appellant :— W.  S.  Woolcott 
Attorney  for  the  respondent  :— Prendergast. 


Victoria,  1870.]  [1  V.  R.  (E.)  11. 

ROBERTSON  v.  KEITH. 

Real  estate — Sheriff's  sale — "  Transfer  of  Land  Statute  " — Certi' 
ficate  of  title — Adverse  possession. 

The  defendant  bought  at  a  sheriff's  sale  the  estate  and  hiterest 
of  W.,  registered  proprietor  of  land  under  the  "  Transfer  of  Land 
Statute."  Part  of  this  land  had  been  previously  sold  by  W.  to 
the  plaintiff,  who  was  in  possession,  and  before  and  at  the  sale 
gave  the  defendant  express  notice  of  his  interest.  The  defendant 
became  registered  proprietor  of  the  allotment  under  a  transfer  by 
the  sheriff,  and  brought  an  action  of  ejectment  against  the  plaintiff. 
On  bill  to  restrain  proceedings  in  ejectment,  and  to  constitute  the 
plaintiff  registered  proprietor  of  the  land  in  his  possession. 

Held,  that  his  interest  was  that  of  a  tenant  within  the  mean- 
ing of  Sec.  49   of  the  statute,  and  decree  made  as  prayed. 

Observations  made  upon  the  terms  "adverse  possession"  and 
'*  fraud  "  in  that  section. 

In  April,  1865,  James  Western  bought  from  the  Crown 
two  allotments  of  land  at  Steiglitz,  and  in  May,  before 
the  issue  of  the  Grown  grant,  sold  part  of  the  allotment 
to  the  plaintiff,  who  paid  his  purchase  money  and  went 
into  possession,  but  obtained  no  transfer  from  Western. 
In  November,  1868,  the  defendant  obtained  a  judgment 
against  Western,  who,  by  the  issue  of  the  Crown  grant, 
had  then  become  the  registered  proprietor  under  the 
"  Transfer  of  Land  Statute  "  of  the  whole  allotment,  part 
of  which  had  been  sold  to  the  plaintiff.  The  sheriff  sold 
all  Western's  estate  and  interest  to  the  defendant,  and 
a  transfer  from  the  sheriff  in  the  form  prescribed  by  the 
"Transfer  of  Land  Statute,"  schedule  15,  was  registered, 
constituting  the  defendant  registered  proprietor  of  the 
whole  allotment  Before,  and  at  the  time  of  the  sale, 
the  plaintiff,  who  continued  in  possession,  gave  the  de- 
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fendant  express  notice  of  his  interest  by  protest  and 
otherwise,  but  he  did  not  lodge  any  caveat  against  a 
transfer  to  the  defendant.  The  defendant  brought  an 
action  of  ejectment  against  the  plaintiff,  who  consented 
to  a  verdict,  on  the  terms  that  the  defendant  should  not 
sign  judgment  or  issue  execution  until  a  day  named, 
and  that  the  verdict  should  be  without  prejudice  to  the 
right  of  the  defendant  at  law  to  proceed  as  plaintifE  in 
equity.  The  plaintiff  (defendant  at  law)  now  filed  his 
bill  against  the  plaintiff  at  law  for  a  perpetual  injunc- 
tion against  further  proceedings  in  the  ejectment,  and 
to  be  constituted  proprietor  under  the  "  Transfer  of  Land 
Statute  "  of  the  land  bought  by  him  from  Western. 

[•12]  Mr.  Lawes  for  the  plaintiff : — The  defendant 
having  bought  at  a  sheriff's  sale,  can  take  no  greater  in- 
terest than  that  of  the  execution  debtor.  The  transfer 
under  the  statute  is  of  the  debtor's  estate  and  interest, 
and  Western  had  no  interest  as  against  the  plaintiff  in 
the  land  sold  by  him  to  the  plaintiff.  The  notice  given 
by  the  plaintiff  and  the  formal  protest  against  the  sale 
of  his  land,  made  the  defendant's  purchase  fraudulent 
as  against  the  plaintiff,  and  qualified  his  right  under  the 
certificate  of  title,  fraud  being  an  express  exception  to 
the  absolute  title  given  by  Sec.  49  of  the  statute.  The 
plaintiff  was  also  in  adverse  possession  as  against  the 
defendant  within  the  meaning  of  Sec.  49.  The  statute 
does  not  destroy  equities :  Maddison  v.  McCarthy,^ 
Baleigh  v.  Glover.^ 

Mr.  J.  W.  Stephen  and  Mr.  a'Beckett  for  the  defen- 
dant : — ^It  is  immaterial  by  what  process  the  defendant 
became  proprietor,  whether  by  transfer  from  the  sheriff 
or  otherwise  ;  being  registered  proprietor,  the  only  ma- 
terial consideration  is  whether  the  defendant's  interest 
can  be  brought  within  any  of  the  specified  exceptions  to 
the  absolute  character  of  the  registered  title.  Sec.  50  of 
the  statute  disposes  of  the  exception  of  fraud  by  provid- 
ing that  express  notice  shall  not  constitute  fraud,  and 
there  is  nothing  but  notice  in  the  present  case  which 

1  2  W.  W.  A  a'B.  Eq.  151. 
'  3  W.  W.  A  a'B.  Eq.  163. 
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can  be  urged  as  fraud  by  the  defendant  There  is  no 
deception  or  inducement  to  the  plaintiff  to  abstain  from 
perfecting  his  title  or  any  other  misconduct  which  could 
be  held  as  fraud  under  the  section.  The  exception  as  to 
adverse  possession  is  of  rights  subsisting  under  it,  that  is, 
<A  a  title  matured  by  adverse  possession  under  the  '^  Sta- 
tute of  Limitations."  The  section  does  not  recognise 
adverse  possession  as  a  right  in  itself.  The  defendant 
has  omitted  to  lodge  a  caveat  to  protect  himself  under 
the  statute,  and  has  allowed  the  plaintiff  to  acquire  a 
statutory  title  which  cannot  be  impeached. 

Mr.  Lawes  in  reply  : — The  plaintiff's  possession  at 
the  time  of  the  transfer  to  the  defendant  is  undisputed  ; 
and  if  he  had  no  rights  under  an  adverse  possession,  he 
had  rights  as  a  tenant,  and  his  tenancy  is  protected 
under  Sec;.  49.  Under  the  terms  of  his  tenancy  he  was 
entitled  to  hold  the  land  in  fee,  and  the  defendant's  cer- 
tificate is  subject  to  the  plaintiff's  interest.  [*13] 

Cur.  adv.  vult. 
MR.  JUSTICE  MOLESWORTH  :— 

The  facts  of  this  case  are,  that  in  1865,  after  thepass- 
ing  of  Act  No.  140,  a  Mr.  Western  purchased  land  at  a 
Crown  land  sale.  Afterwards,  before  the  issue  of  the 
Crown  grant,  he  sold  part  of  it  to  the  plaintiff,  Mr.  Rob- 
ertson, for  a  price  (£33),  half  cash,  half  bill,  by  agree- 
ment in  writing.  The  plaintiff  continued  on  the  land 
and  built  at  a  cost  of  £70.  He  afterwards  paid  the  bilk 
He  neglected  to  register  his  transfer  with  the  registrar 
under  Act  No.  140,  Sec.  99,  before  the  Crown  grant  to 
Western  issued.  Western  sold  another  part  to  Mr. 
McGonigaJ.  The  Act  No.  301,  "  Transfer  of  Land  Statute,** 
was  afterwards  passed.  The  defendant,  Mr.  Keith,  re- 
covered a  judgment  against  Western  for  £64  10s.  9d.,  is- 
sued execution,  and  on  6th  February,  1869,  the  sheriff 
sold  to  Keith  the  right,  title,  and  interest  (if  any)  of 
Western  in  the  land  (except  that  sold  to  McOonigal),  and 
in  adjoining  land,  for  the  sum  of  £13.  The  plaintiff  at 
the  sale  protested,  and  gave  the  most  distinct  notice  to 
the  defendant,  the  sheriff  and  persons  present  of  his 


ROBERTSON  v,  KEITH. 


369 


title,  but  omitted  to  lodge  a  caveat  against  registration 
of  transfer  under  Act  No.  301,  See.  116.  The  sheriff 
executed  a  transfer  to  the  defendant,  19th  March,  1869 
(reciting  that  Western  was  registered  as  proprietor  in 
fee  simple),  of  the  estate  and  interest  of  Western  as  re- 
gistered proprietor  ;  and  on  the  same  day  the  transfer 
was  registered  and  certificate  of  title  issued  to  the  de- 
fendant, making  him  a  proprietor  under  the  Act. 

The  defendant  relies  upon  the  47th,  49th,  50th,  and 
106th  sections  of  the  Act  No.  301  as  giving  him  title. 
For  the  plaintiff,  it  has  been  insisted,  firstly,  that  the 
sale,  because  it  was  by  a  sheriff,  did  not  defeat  his  equit- 
able right.  The  19  Vic.  No.  19,  Sec.  176,  authorises  the 
sale  of  **  all  interest  to  which  the  execution  debtor  is 
**  entitled  in  lands  and  real  estate  which  he  might,  accord- 
"  ing  to  the  laws  of  Victoria,  have  disposed  of,"  by  which 
the  sheriff  could  convey  the  legal  estate  of  the  debtor, 
and  the  same  protection  against  equitable  claims,  as  the 
debtor's  conveyance  would  give  ;  that  is,  free  from  equit- 
able claims  of  which  the  purchaser  had  no  notice.  The 
Act  No.  301,  Sec.  106,  says  that  the  transfer  from  the 
sheriff  shall  have  the  same  effect  as  if  made  by  the  pro- 
prietor— that  is,  as  if  made  by  the  proprietor  under  it- 
self ;  an  opposite  intention  is  shown  as  to  assignments 
to  official  assignees  in  insolvency — Sec.  107 — who  are  to 
hold  subject  to  equities,  but  enabled  to  sell  discharged 
of  equities.   [*14] 

This  leads  me  to  deal  with  the  case  as  if  Western- 
had  transferred  to  the  defendant,  having  similar  notice 
of  the  plaintiff's  claim.  The  47th  section  makes  a  certi- 
ficate conclusive  evidence  of  title.  The  49th  says,  not- 
withstanding the  existence  of  any  estate  which  >)ut  for 
the  Act  might  be  held  to  have  priority,  the  proprietor  of 
land  under  the  operation  of  the  Act  shall  hold  the  same 
subject  to  incumbrances  notified  in  the  register  book^ 
but  free  from  all  other  incumbrances  (which  by  interpre- 
tation clause  includes  estates).  But,  as  to  this,  there  are 
several  exceptions— first,  in  case  of  fraud.  Now  to  inter- 
pret fraud,  the  50th  section  says,   "except   in  case   of 

H.TOB.CAa.— 24 


370  TORRSNS  CASE8, 


fraud,"  and  goes  on  to  say  that  no  person  taking  a  trans- 
fer from  a  proprietor  shall  be  affected  by  notice,  actual 
or  eon»tructive,  of  any  trust  or  unregistered  interest,  and 
the  knowledge  that  any  such  trust  or  unregistered  interest 
is  in  existence  sh<all  not  of  itaelf  be  imputed  as  fraud.  This 
explanation  shows  that  the  advantage  gained  by  the  p^^ 
sent  defendant  should  not  be  regarded  as  fraud.  I  should 
instance,  as  to  what  might  be  deemed  fraud  under  the  Act, 
collusion  between  proprietor,  vendor  and  vendee,  to  de- 
feat an  equitable  interest,  or  means  taken  by  the  vendee 
to  indu<*e  a  person  having  equitable  interests  not  to 
enforce  his  right  or  lodge  a  caveat.  The  defendant  here 
is  not  charged  with  having  done  anything  of  this  class 
to  gain  priority. 

Passing  now  to  other  exceptional  provisions,  Sec.  49 
says  :  "  The  land  included  in  any  certificate  shall  be 
"deemed  to  be  subject,  etc.,  to  any  rights  subsisting; 
''  under  any  adverse  possession  of  such  land  and  to  any 
"public  rights  of  way,  etc.,  acquired  by  enjoyment  or 
"  user,  etc.,  and  also  when  the  possession  is  not  adverse 
"  to  the  interest  of  any  tenant  of  the  land,  notwithstand- 
"  ing  the  same  respectively  may  not  be  specially  notified 
"as  incumbrances  on  such  certificate  or  instrument." 
The  first  of  these  provisions  was  probably  introduced  in 
regard  to  the  fifteen  years  "  Statute  of  Limitatioas,"  but 
does  not  refer  to  it.  The  provision  does  not  save  all 
rights  of  persons  in  adverse  possession,  but  saves  rights 
under  possession — that  is,  derived  from  possession.  This 
is  fortified  by  the  clause  including  easements  acquired 
by  user.  The  second  exceptional  provision  relates  to  the 
interest  of  any  tenant  of  the  land— that  is,  I  think,  all 
interests,  not  merely  the  tenant  interests.  The  entire 
elause  seems  intended  to  provide  for  all  cases  of  posses- 
sion, distinguishing  merely  adverse  possession  and  ten- 
ancy. As  to  tenants  in  the  ordinary  sense  of  the  word, 
it  is  to  be  observed  that  the  Act  enables  those  having 
more  than  ten  years,  to  bring  their  tenures  under  the 
Act,  but  nowhere,  expressly  at  all  events,  requires  ten- 
ants of  any  length  of  interest  to  register  their  interests 
as  incumbrances.  [•IS]  Returning  to  the  clause,  it  might 
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be  contended  that  the  saving  of  adverse  possession  means 
saving  rights  under  the  "  Statute  of  Limitations,"  and 
that  the  saving  of  tenants*  interests  has  reference  to 
tenants  in  ordinary  parlance  as  to  their  tenant  interest; 
and  that  Sec.  50  prevented  possession  operating  as  con- 
structive notice  ;  and  at  one  time  I  was  much  inclined 
to  that  view,  but  I  have   doubtingly   changed  it    The 
words  ^*  adverse  possession  "  have  a  clear  legal  meaning 
still  oi)erative  as  to  the  necessity  of  demand  of  posses- 
sion before  ejectment,  when  the  possession  is  not  ad- 
verse.    The  cases  are  collected  in  Boscoe  on  Evidence: 
N.  P.,  623.    Formerly  the  "Statute  of  Limitations"  did 
not  operate  until  the  occupier's  possession  was  adverse: 
Nepeau  v.  Doe  d.  Knight,*  Doe.  v.  Carter.*    The  law  on 
that  subject  w&  altered,  3  and  4  Wm.  IV.  cap.  XLVIL, 
giving  the  same  effect  to  possession  without  acknow- 
ledgment of  title,  as  to  adverse  possession  ;  but  the  Act 
did  not  change  the  legal  meaning  of  the  words  "  adverse 
possession."     The  plaintiff's  possession    here    was    not 
legally  adverse  when  the  transfer  to  the  defendant  was 
effected  :  Morley,  etc.,  Ed.  Watkins'  Conveyancing  20  and 
last  case.    1  do  not  rest  my  decision  upon  the  ground  of 
possession  being  constructive  notice  to  the  defendant, 
but  that  his  possession  not  being  adverse,  the  49th  sec- 
tion saved  all  his  rights.  ^One  in  possession  as  a  tenant 
at  will  does  not,  I  think,  come  under  the  protection  of 
the  provision  for  adverse  possession,    but    would  have 
among  his  other  occupier's  rights,  a  right  to  rely  on 
possession  under  the  "  Statute  of  Limitations."    As  to 
this  doctrine  defeating  the  policy  of  the  Act,  I  have  to 
notice  that  it  will  in  any  construction  be  necessary  for 
persons  wanting  secure  titles  under  transfers  to  ascer- 
tain who  are  in   possession,  lest  some  may  have  ad- 
verse x>068ession  ;    if  thJen   they  find   persons  in   pos- 
session claiming  as  here,  the  matter  may  be  brought 
to    a   crisis  by  the  ppoprietor  demanding  possession, 
whicb,    if    refused,    will    make    the    tenancy    adverse, 
aivdl  then    the    Act   will  be    operative   to   give   title, 
subject  to  the  difficulties  of  occupants  protected  by  the 

»2M.&  W.  894. 
«  9  Q.  B.  863. 
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"Statute  of  Limitations."  Such  demand  of  possessiott 
will  give  the  occupier  notice  of  the  necessity  of  preserv- 
ing his  rights  by  prompt  action. 

I  do  not  think  that  either  Raleigh  v.  Glover'*  or 
Maddison  v.  McCarthy  •  bears  on  this  case.  In  the  first 
I  decided  that  a  person  becoming  a  proprietor  by  money 
furnished  by  another  was  a  trustee  for  him,  and  might 
be  compelled  to  convey  to  him  ;  it  has  nothing  to  da 
with  such  person's  power  to  make  title  to  a  third,  af- 
fected with  notice.  As  to  [*16]  the  second  case,  Maddi- 
son v.  McCarthy,  it  was  under  the  Act  No.  140.  A  per- 
son became  a  registered  proprietor  subject  to  a  liability 
to  give  a  mortgage,  the  person  entitled  to  which,  appre- 
hending that  the  proprietor  was  about  selling,  not  only 
gave  notice  of  his  claim,  but  lodged  a  caveat  against 
transfer,  and  filed  his  bill,  the  transfer  not  having  been 
effected,  and  I  established  his  right  against  both.  There 
are  other  distinctions  between  that  case  and  the  present. 

The  plaintiff  has  not,  either  by  the  prayer  of  his  bill 
or  argument,  sought  to  be  relieved  from  the  costs 
of  the  ejectment,  and  I  rather  think  he  should  not,  as  he 
should  have  resorted  to  equity  before  expense  was  in- 
curred at  law. 

"  Order  that  the  defendant  be  restrained  by  the  per- 
"petual  injunction  of  this  Court  from  proceeding  to 
"  execution  in  the  ejectment  in  bill  mentioned,  by 
"habere  faciJas  possessionem  as  to  13ie  land  in  the  se- 
"cond  paragraph  of  the  bill  described.  Declare  that 
"  the  plaintiff  is  entitled  to  be  registered  as  the  proprie- 
"  tor  of  the  same  land,  and  order  the  defendant  to  sign 
"a  transfer  thereof,  and  to  do  and  concur  in  all  neces- 
"  sary  acts  and  things  at  the  plaintiff's  expense,  for  the 
"  purpose  of  obtaining  the  registration  of  the  plaintiff  as 
"proprietor  thereof  under  the  *  Transfer  of  Land  Sta- 
" '  tute,'  to  be  settled  by  the  Master  in  case  the  parties 
**  differ.  Order  the  defendant  to  pay  the  plaintiff  hl» 
"  costs  of  this  suit.  Refer  to  the  Master  to  tax  the  same. 
''Liberty  to  apply." 

Solicitops :— WooUey  and  Harwood— Higgins. 
•2  W.  W.  Aa'B.  Eq. 
•  3  lb.  163. 
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Supreme  Court,  Victoria,  1887.]  [13  V.  L.  R.  389. 

In  re  "THE  TRANSFER  OF  LAND  STATUTE." 
In  re  wall.  Ex  parte  PEARSON. 

"**  Transfer  of  Land  Statute,'*  s,  117 — Uemoval  of  caveat — Practice^ 
by  wham  summons  to  he  signed — Ajfidavit,  when  to  be  filed. 

Ou  an  application  to  remove  a  caveat  it  Is  not  necessary  that 
the  summons  should  be  signed  by  the  Judge  in  Chambers,  It  is  sufii- 
<cient  if  it  be  signed  by  his  associate.  It  is  not  necessary  that  an 
affidavit  in  support  of  such  Mumnjons  should  be  filed  upon  the  issue 
of  the  summons,  it  should  be  filed  within  a  reasonable  time  before 
the  return  of  the  summons. 

Summons  referred  to  the  Full  Court  by  Holroyd,  J. 
This  was  a  summons  under  Sec.  117  of  the  "  Transfer  of 
Land  Statute"  (No.  301),  calling  upon  Wall  to  show 
cause  why  a  caveat  lodged  against  certain  land  should 
not  be  removed.  Holroyd,  J.,  in  referring  the  summons 
to  the  Full  Court,  suggested  the  following  questions  of 
practice  : — (1)  Is  it  necessary  that  the  summons  to  show 
cause  be  signed  by  a  Judge  in  Chambers  ?  (2)  Would  it 
not  be  sufficient  for  the  Judge's  associate  to  sign  and 
issue  the  summons  ?  (3)  Whether  it  is  necessary  that, 
upon  the  signing  and  issuing  of  the  summons,  an  affi- 
davit should  be  filed  ?  (4)  Would  it  not  be  sufficient  for 
the  affidavit  to  be  served  and  filed  a  reasonable  time 
before  the  return  of  the  summons  ? 

Hodges  in  support  of  the  summons.  [•485] 

No  appearance  on  behalf  of  the  caveator. 

Per  Curiam.  [Higinbotham,  C.J.,  Williams  and  Hol- 
royd, JJ.]: — ^We  think  the  applicant  is  entitled  to  an 
order  to  remove  the  caveat.  With  reference  to  the  ques- 
tions asked  as  to  the  practice,  we  think  it  not  necessary 
that  the  summons  should  be  signed  by  a  Judge  in 
Chambers,  and  that  it  is  sufficient  if  it  be  signed  by  his 
associate.  An  affidavit  need  not  be  filed  upon  the  issue 
of  the  summons  ;  it  is  sufficient  if  it  be  filed  within  a 
reasonable  time  before  the  1-eturn  of  the  summons. 

Solicitors  for  the  applicant  :— Davies,   Price  &  Wighton. 
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Victoria,  1870.1  [1  V.  R.  (L.)  165. 

COLONIAL  BANK  v.  ROACH. 

Tenant  at  will — Ejectment — **  Transfer  of  Land.  Statute f*'  s.  49. 

When  R.  bad  entered  into  possession  of  land,  under  a  contract 
made  with  a  person,  from  whom  those  seeking  to  eject  him  them- 
selves derived  title,  Held,  that  before  they  could  maintain  eject- 
ment R.  was  entitled  to  a  demand  of  possession. 

A  tenancy  at  will  is  **  an  interest  *'  within  S<k;.  49  of  the 
"  Transfer  of  Laud  Statute." 

Rule  nisi  to  enter  a  verdict  for  defendant 

This  was  an  action  of  ejectment.  The  facts  were 
shortly  as  follows  :  In  1859  the  defendant  became  ten- 
ant of  one  Hugh  Glass  of  forty-six  acres  of  land  ;  and  a 
few  years  afterwards  Glass  bought  for  the  defendant 
an  additional  twenty-four  acres,  the  defendant  agreeing 
to  pay  him  the  purchase  money  by  instalments,  and  Glass 
giving  the  defendant  a  lease  of  the  land  for  four  years, 
and  agreeing  that  when  the  last  instalment  was  paid  de- 
fendant should  have  the  fee.  Glass  afterwards,  in  June, 
1869,  gave  the  plaintiffs  a  mortgage  on  these  twenty-four 
acres,  as  well  as  over  other  property  ;  and  at  that  time 
all  the  money  had  not  been  paid.  For  part  of  the  land 
the  plaintiffs  held  a  certificate  of  title,  and  the  mortgage 
to  them  was  registered.  At  the  time  the  mortgage  was 
given  the  plaintiffs  knew  nothing  of  the  lease.  The  jury 
returned  a  verdict  for  the  plaintiffs,  and  defendant  ob- 
tained a  rule  to  enter  a  verdict  for  him  on  the  ground 
that  the  plaintiffs  had  not  demanded  possession  from 
defendant  before  action. 

[•100]  Casey  and  Holmes  moved  the  rule  absolute. 

Ireland,  Q.C.,  Fellows  and  Dr.  Hearn  shewed  cause. 

The  arguments  appear  fully  from  the  judgment  of 
the  Court. 

T\w  cases  cited  were  Keech  v.  Hall,*  Doe  d.  Martin  v. 
Watts,2  Rex   V.  Collett,^  Right  v.  Beard,*    Sec.  49  of  the 

»  1  S.  L.  C.  523. 
»2E8p.  501. 
»R.  &R.  498. 
*  13  East.  210. 
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""  Transfer  of  Land  Statute  "  was  also  cited  on  behalf  ot 

the  plaintiffs. 

Cur.  adv.  vult 

Stawell,  C.J.— Action  for  ejectment  The  defen- 
dant was  in  possession  under  a  document  which  partook 
of  the  character  both  of  a  lease  and  a  contract  for  sale. 
The  verdict  was  for  the  plaintiffs,  leave  being  reserved 
to  move  to  enter  a  verdict  for  the  defendant  as  no  de- 
mand of  possession  was  proved  ;  and  the  plaintiffs  con- 
tended that  they  were  entitled  to  maintain  the  action 
without  any  such  demand,  although  it  was  conceded  that 
the  defendant  had  entered  under  a  contract  made  by  a 
person  from  whom  the  plaintiffs  themselves  derived 
title.  A  pOTtion  of  the  land  hftd  been  brought  under  the 
*"  Transfer  of  Land  Statute,"  and  a  certificate  of  title 
was  produced,  and  it  was  urged  that  as  regards  the  por- 
tion comprised  in  this  certificate  the  Legislature  gave 
the  holder  an  indefeasible  right  both  at  law  and  in 
equity  ;  the  certificate  being  conclusive  evidence  not 
merely  of  his  title  but  also  of  his  right  to  the  possession. 

As  regards  the  premises  not  comprised  in  the  certifi- 
cate of  title,  there  can  be  no  doubt  that  the  defendant 
was  entitled  to  a  demand  of  possession.  With  reference 
to  the  parcels  comprised  in  the  certificate  of  title,  Sec. 
49  of  the  Act  contains  a  proviso  "  that  the  land  included 
"  in  any  certificate  of  title  shall  be  deemed  to  be  subject 
"  to  any  rights  subsisting  under  any  adverse  possession 
'^  of  such  land  ;  and  also  w^here  the  possession  is  not  ad- 
**  verse  to  the  interest  of  any  tenant  of  the  land,  notwith- 
**  standing,  the  same  respectively  may  not  be  specially 
*^  notified  as  incumbrances  on  such  certificate  or  instrn- 
*"  raent."  Now  this  as  an  interest  in  a  tenancy  at  will  may 
he  very  small,  but  still  it  is  an  interest,  and  the  posses- 
sion now  is  not  adverse — the  [*ir>7]  defendant  does  not 
dispute  the  title  of  the  plaintiffs.  He  merely  contends 
that  he  has  been  placed  lawfully  in  possession  by  tlie 
person  from  whom  the  plaintiffs  derive  title,  and  that 
he  is  entitled  as  of  right  to  a  demand  of  possession  be- 
fore he  can  be  treated  as  a  trespasser.  The  plaintiffs 
almost  concede  this,  but  contend  that  Sec.  88  gave  them 
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a  power,  as  mortgagees,  which  the  holder  of  a  certificate 
of  title  did  not  possess.  That  section  enables  a  mort- 
gagee to  enter  into  possession,  or  bring  an  action  of 
ejectment;  but  the  action  of  ejectment  is  to  be  brought  in 
the  same  manner  in  which  he  might  have  brought  such 
action  if  the  mortgage  money  had  been  secured  to  him 
by  an  assurance  of  the  legal  estate  in  the  land  mort- 
gaged or  charged. 

It  may  seem  a  somewhat  large  power  to  confer  upon 
any  person  to  enable  him  to  bring  ejectment  when  he  has 
no  title  whatever,  but  we  think,  putting  it  at  the  very 
highest,  it  does  not  place  the  mortgagee  in  a  better  posi- 
tion than  the  owner  ;  that  he  holds  the  certificate  of 
title  subject  to  Sec.  49  ;  and  that  he  cannot  suddenly 
change  a  person  rightfully  admitted  into  possession  un- 
der a  contract,  into  a  trespasser  without  having  made  a 
previous  demand  of  possession.  We  think,  therefore, 
that  the  plaintiffs  failed,  and  that  a  nonsuit  should  be 
entered. 

Attorneys  for  plaintiflfs : — Vaughan,  Moule  &  Seddon. 
Attorneys  for  defendant :— Sterling  &  Murphy. 


Victoria,  1871.]  [2  V.  R  (E.)  20. 

BREW  v.  JONES. 

**  Transfer  of  Land  Statute  " — Sherijf'jt  sale — Prior  purchase — 
Unpaid  vendor. 

Pureliaso  at  a  sheriff's  sale  of  the  intereHt  of  a  registered  pro- 
prietor, perfected  by  transfer,  held  void  as  against  the  plaintiflfs 
interest  as  jirior  [)urehaser  from  the  registered  iwoprietor,  bat  good 
as  against  the  registered  proprietor's  right  and  interest  in  respect 
of  unpaid  purchase  money. 

Bill,  chartjing  fraud  and  collnsion  against  a  solicitor  dismissed 
as  agaiuMt  him  but  without  costs. 

Suit  to  hnve  the  rejyistered  proprietor  of  land  under 
the  "  Transfer  of  Land  Statute  "  declared  a  trustee  for 
the  plaintiffs,  on  the  ground  that  the  certificate  of  title 
had  been  obtained  by  fraud  and  in  collusion  with  the 
plaintiffs'  solicitor.  The  plaintiffs  were  George  Brew 
and  his  wife,  and  the  official  assignee  of  Brew.  The 
land,  the  subject  of  the  suit,  had  been  purchased  from 
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defendant  Kennedy  by  Mrs.  Brew  before  her  marriage, 
and  before  the  issue  of  the  Crown  grant  to  the  vendor. 
The  defendant  Jones  subsequently  bought,  at  a  sheriff's 
sale,  under  an  execution  against  the  vendor.  The  defen- 
dant Norton,  who  had  formerly  acted  as  solicitor  for  the 
wife  in  the  matter  of  her  purchase,  and  for  the  husband 
in  the  matter  of  an  advance  by  Jones  on  the  security  of 
the  land,  procured  as  for  Jones  the  Crown  grant  to 
Kennedy  which  had  been  subsequently  issued,  and  also 
a  certificate  of  title  to  Jones,  as  entitled  to  the  fee  under 
the  sheriff's  sale.  Jones'  title  under  the  certificate  was 
impeached  by  this  suit,  as  having  been  obtained  in 
fraud  of  Mrs.  Brew's  rights.  The  facts  are  more  fully 
stated  in  the  judgment. 

Mr.  J.  W.  Stephen  for  the  plaintiffs  : — The  absolute 
title  under  the  "  Transfer  of  Land  Statute  "  is  subject  to 
exception  under  Sec.  49,  in  the  case  of  fraud,  and  of  act- 
ual occupation  of  the  land  by  a  tenant.  The  plaintiffs 
are  entitled  to  the  benefit  of  both  exceptions  :  Robert- 
son V.  Keith.^  Nothing  passed  by  the  sheriff's  sale,  ex- 
•cept  the  vendor's  right  to  the  balance  of  purchase  money 
due  by  Mrs.  Brew.  Kennedy,  the  vendor,  is  a  necessary 
party  in  respect  of  this  interest.  Norton,  who  was  cogni- 
sant of  all  the  facts,  and  acted  throughout  as  the  solicitor 
of  the  Brews,  was  instrumental  in  obtaining  an  abso- 
lute title  for  Jones,  to  which  he  knew  Jones  was  not 
entitled.  He  is,  therefore,  answerable  to  the  plaintiffs 
for  their  costs  of  the  suit  :  Marshall  v.  Sladden.^ 

[•21]  Mr.  Holroyd  for  the  defendants  :— The  bill 
treats  Jones  as  having  no  interest  in  the  land,  although 
lie  had  a  clear  right  as  mortgagee  which  was  known  to 
all  the  plaintiffs.  The  only  case  made  by  the  bill  is  one 
of  fraud  and  collusion.  The  defendant  rests  on  his  rights 
as  mortgagee.  There  is  no  offer  to  redeem  or  recognition 
of  any  interest  which  would  admit  of  a  decree  for  re- 
demption ;  and  fraud  not  having  been  proved,  the  bill 
must  be  dismissed.     Norton  acted  with  the  consent  of 

'  1  V.  R.  Eq.  11. 
•2.  7  Hare    428,  440. 
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the  husband,  and  as  he  is  co;plaintiff  with  his  wife,  she 
cannot  be  heard  to  object  in  this  suit  to  what  was  done 
with  his  consent 

Mr.  J.  W.  Stephen  in  reply. 

Cur.  adv.  vult 

MR.  JUSTICE  MOLESWORTH  :— 

The  defendant,  John  Kennedy,  prior  to  1865,  had 
procured  a  certificate  from  the  Board  of  Land  and 
Works,  that  he  had  a  residence  and  cultivation  license 
for  160  acres  of  land,  and  was  entitled  to  the  advant- 
ages thereof,  under  the  Act  No.  145,  Sec.  33,  "  Land  Act, 
1862,"  and  had  paid  on  account  of  £80,  the  purchase 
money  of  half  the  said  land,  £60,  and  he  agreed  to  sell 
his  interest  to  the  plaintiff,  Mary  Anne  Brew,  then  Leacy, 
for  £100,  she  paying  the  £20  due  (to  the  Government), 
and  she  paid  him  £80,  leaving  £20  due  out  of  the  £100. 
This  agreement  was  carried  out  by  a  memorandum  in 
writing,  executed  27th  March,  1865,  by  which  Kennedy 
agreed  to  convey  his  interest  to  Mrs.  Brew,  hand  over 
his  documents  of  title,  and  enable  her  to  obtain  the 
Crown  grant,  and  to  sign  a  conveyance  ;  and  she  took 
possession.  Mr.  Norton  acted  as  solicitor  for  both  par- 
ties in  this  negotiation,  and  received  from  Mrs.  Leacy 
£20  to  pay  the  purchase  money  due  to  the  Crown  ;  this 
he  denied  in  his  answer,  but  admitted  upon  the  taking 
of  evidence.  There  is  a  conflict  of  evidence  as  to  what 
he  was  instructed  to  do  to  complete  her  title.  He  did 
nothing  ;  and  so  left  it  exposed  to  be  impugned  by  per- 
sons claiming  under  Kennedy.  She  married  18th  July, 
1805,  the  plaintiff,  George  Brew,  who  took  possession 
jmd  cultivated.  Brew  had  dealings  with  the  defendant* 
,Iohn  Jones.  On  27th  May,  1867,  he  gave  his  acceptance 
for  £300,  payable  a  year  after  date  ;  also,  a  bill  of  sale 
over  the  freehold  half  of  the  said  160  acres,  farming  im- 
plements, horses,  etc.;  also,  an  agreement  charging  the 
land  with  the  amount  of  the  acceptance,  and  authoris- 
ing Norton  (who  acted  for  both  parties  in  this  transac- 
tion also)  to  hold  the  deeds  of  the  same  freehold  [•22] 
as  security  for  the  loan.  The  defendants  have  sought 
to  show  that  Mrs.  Brew  sanctioned  the  charge  upon  the 
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property,  but  I  think  they  have  failed,  and  that  she  only 
knew  of  the  loan  as  charged  upon  growing  crops  and 
chattels.  Her  husband  could  bind  the  land  to  the  extent 
of  his  marital  interest,  but  she,  as  a  married  woman, 
could  not  be  bound,  even  by  express  agreement.  On  9th 
October,  1867,  Brew  voluntarily  sequestrated  his  estate, 
describing  the  80  acres  as  his  property,  charged  with 
£300  to  Jones.  The  plaintiff,  Mr.  Shaw,  was  his  ofQcial 
assignee  ;  he  never  attempted  to  take  possession.  Both 
Mrs.  Brew  and  Jones  allege  that  they  have  since  been  in 
exclusive  possession  ;  in  the  taking  of  the  accounts 
they  will  find  it  to  their  interest  to  change  these  allega- 
tions ;  they  seem  really  to  have  been  scrambling  for  it. 
Mr.  Robert  Dunlop,  a  creditor  of  Kennedy,  obtained  a 
judgment  against  him,  and  issued  execution,  December, 
1867,  and  there  was  a  discussion  between  the  Brews, 
Jones  and  Norton  as  to  what  should  be  done  with  it, 
whether  to  caution  purchasers  in  regard  to  Mrs.  Brew's 
interest,  or  to  purchase  in,  and  thus  get  a  simple  title 
from  Kenmedy  and  screen  the  property  from  Brew's 
other  creditors,  which  seems  to  have  been  Norton's  ad- 
vice. There  is  some  conflict  of  evidence  as  to  the  Brews' 
concurrence,  and  I  think,  on  the  whole,  that  Jones,  with- 
out it,  purchased  Kennedy's  interest  from  the  sheriff  for 
£46,  and  took  a  conveyance  from  him.  The  Crown  grant 
of  the  80  acres,  dated  1865,  was  issued  to  Kennedy  prior 
to  December,  1868  ;  Norton,  acting  for  Jones,  procured 
it  from  the  Land  Office,  as  on  whose  behalf  does  not 
appear,  but  I  presume  as  for  Jones,  purchaser  at  the 
sheriff's  sale  ;  and  being  armed  with  it  and  the  evidence 
of  the  sheriff's  sale  4th  March,  1870,  he  procured  a  certi- 
ficate of  title  from  the  Land  Titles  Office  for  Jones. 

The  bill  was  filed  9th  July,  1870,  by  Mrs.  Brew,  her 
husband  as  her  protector,  and  Shaw,  who  could  claim 
only  as  assignee  of  Brew's  marital  interest.  It  omits  all 
notice  of  the  loan  transaction  between  Brew  and  Jones  ; 
it  describes  Jones  as  purchasing  at  the  sale  .with  full 
notice  of  Mrs.  Brew's  title  ;  it  states  that  Norton  pro- 
cured the  Crown  grant  as  solicitor  for  Mrs,  Brew,  and, 
fraudulently  colluding  with  Jones,   handed    it   to   him 
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and  procured  for  him  the  certificate  of  title.  The  bill 
«eeks  to  have  the  land  conveyed  to  the  plaintiffs  accord- 
ing to  their  respective  titles,  they  offering  to  pay  the 
balance  of  £20,  and  it  seeks  to  make  Norton  responsible 
for  costs.  Jones'  answer  sets  up  his  claim  for  £300,  as 
if  it  affected  the  entire  freehold — not  merely  Brew's 
marital  interest.     [•23] 

As  to  Norton  being  made  a  defendant,  he  was  wron*? 
in  not  securing  the  plaintiff,  Mrs.  Hrew's,  interest,  ap- 
parently inadvertently  regarding  her  as  fully  repre- 
sented by  her  husband;  and  subsequently  he  was  wrong, 
in  being  a  party  to  Jones  procuring  a  title  which  might 
be  used  prejudicially  to  her  interests,  without  securing 
them.  But  the  bill  totally  omits  facts  mitigating  h\» 
apparent  culpability,  and  makes  a  case,  not  of  fraud  in 
law,  but  in  popular  laliguage.  There  is  much  reason  to 
suppose  that  he  acted  with  the  approbation  of  Greorge 
Brew,  a  co-plaintiff.  There  is  no  evidence  that  the  defen- 
dant Jones  is  insolvent,  so  as  to  require  the  making  Nor- 
ton a  defendant  to  secure  costs. 

As  to  all  the  defendants,  the  bill  appears  to  have 
been  sealed  without  preliminary  demands,  which  would 
probably  have  resulted  in  settlement  witliout  litigation. 
I  shall  dismiss  the  bill  as  against  Norton  without  costs. 

"Declare  that  the  purchase  from  the  sheriff  by  the 
"defendant,  John  Jones,  of  the  interest  of  John  Ken- 
^'  nedy  in  the  bill  name^  was  void  as  against  the  plaintiff 
"  Mary  Anne  Brew's  purchase  from  Kennedy  in  the  bill 
*^  mentioned,  save  as  to  £20,  the  balance  of  the  purchase 
"  money  left  unpaid,  and  interest  thereon  at  8  per  cent. 
*'  per  annum,  to  which  the  said  John  Jones  is  entitled  as 
"such  purchaser.  Declare  that  the  said  defendant, 
"John  Jones,  is  entitled  to  a  charge  upon  the  interest 
"of  the  plaintiff,  Oeorge  Brew,  as  the  husband  of  the 
*'  said  Mary  Anne  Brew,  in  the  said  land  for  the  money 
"advanced  about  the  27th  March,  18(57,  in  the  answer 
"mentioned,  secured  by  the  documents  therein  men- 
"  tioned.  Refer  it  to  the  Master  to  take  an  account  of 
*'  the  actual  advances  made  by  the  said  defendant  Jones 
^*  to  the  plaintiff  George  Brew,  on  account  of  the  said 
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**  securities,  and  of  his  receipts  on  account  thereof  from 
"the  said  George  Brew,  the  chattels  comprised  in  the  said 
"  securities  and  the  said  lands,  taking  the  said  accounts. 
"  with  interest  at  the  rate  of  12 1-2  per  cent,  per  annum,. 
*' applying  the  receipts  to  interest,  and  then  to  sink  the 
'*  principal,  making  all  just  allowances,  and  striking  a 
"balance  to  the  date  of  his  report.  Declare  that  the 
"  defendant  Jones  should  have  an  option  to  take  posses- 
"sion  of  the  land,  and  be  thenceforth  accountable  for 
"the  rents,  issues,  and  profits  thereof  as  mortgagee  in 
"  possession,  or  renounce  all  present  right  to  the  posses- 
**  sion  thereof  ;  and  direct  that  a  writ  of  habere,  if  neces- 
"  sary,  do  issue  to  put  the  parties  respectively  into  pos- 
"session  according  to  such  option.  Dismiss  the  bill, 
"  without  costs,  as  to  the  defendant  Norton.  As  between 
"the  plaintiffs  and  the  defendants  Jones  and  Kennedy, 
"  reserve  further  directions  and  costs.    Liberty  to  apply." 

Solicitors  :— Hopkins   for  3iIoDonald— ralmer  &   Hedderwick. 


Supreme  Court,  Vicioria,  1879.]  [5  V.  L.  R  (L.)  5. 

In  re  "  THE  TRANSFER   OF  LAND  STATUTE," 
Ex  parte  ROBERT   BROWN. 

'*  Transfer  of  Land  Statute'*  (No.  301),  sec.  24—Caveatr-'0rder 
to  restrain  registration — Adverse  possession. 

Where  the  title  of  a  caveator  is  based  upon  adverse  possession, 
the  Court  will  not  grant  an  order  under  Sec.  24  of  the  "  Transfer 
of  Land  Statute  "  (No.  301),  restraining  the  Registrar  of  Titles  from 
bringing  the  land  under  the  Act. 

a'Beekett  moved  for  an  order  under  Sec.  24  of  the 
"  Transfer  of  Land  Statute  "  (No.  301),  upon  the  Regis- 
trar of  Titles  to  show  cause  why  he  should  not  be  re- 
strained from  bringing  certain  land  under  the  "Trans- 
fer of  Land  Statute"  upon  the  application  of  one  A.  E. 
Moore.  The  present  applicant,  Brown,  lodged  a  caveat 
against  Moore's  application  ;  but,  being  in  possession 
nnder  a  good  title,  there  are  no  proceedings  which  ho^ 
can  take,  either  at  law  or  in  equity,  to  follow  up  his: 
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caveat.  The  matter  falls  within  Ex  parte  Ganningham^ 
and  Ex  parte  Gunn.^  The  aflSdavit  in  support  of  this 
motion,  shows  that  the  caveator  has  a  conveyance,  ex- 
ecuted in  1861,  from  one  William  Campbell,  who  had  had 
possession  from  1850  to  that  date,  since  which  the  cavea- 
tor had  been  in  possession.  As  Campbell  was  in  posses- 
sion when  he  conveyed,  he  must  be  taken  to  have  been 
owner  in  fee.  The  caveator  does  not  feel  safe  in  relying 
upon  his  continuous  adverse  possession  for  the  statutory 
period,  though  the  certificate  of  title  would,  of  course, 
[*6]  be  subject  to  it ;  for  if  the  applicant,  after  obtain- 
ing registration,  were  in  any  way  to  get  the  caveator 
out  of  possession,  it  would  be  impossible  for  the  latter 
to  retain  it.  There  is  no  privity  of  title  between  the 
caveator  and  the  applicant  Moore.  [Stawell,  C.J. — ^Wby 
is  this  proceeding  necessary  ?  The  caveator,  according 
to  his  statement,  has  a  good  defence  to  an  action  of 
ejectment  by  the  applicant.  The  Court,  in  Power's  case,^^ 
declined  to  grant  a  restraining  order  under  this  section 
in  a  case  where  a  person  seeking  it  was  in  adverse  pos- 
session.] We  do  not  know  what  Moore's  title  may  be. 
The  caveator's  conveyance  in  fee  ought  to  be  a  bar  to 
the  registra,tion  of  Moore  as  proprietor.  There  is  no  pro- 
ceeding by  which  Brown's  title  can  be  forced  upon  the 
notice  of  the  registrar,  under  his  caveat;  the  caveat 
merely  suspends  registration  for  a  month  to  allow  of  an 
action  or  suit  being  commenced  (neither  of  which  is  open 
to  us),  or  an  order  of  this  kind  being  obtained. 

Per  Curiam.  The  caveator  may  remain  in  possession, 
maintain  it,  and,  if  his  statement  be  correct,  successfully 
resist  an  action  of  ejectment.  His  documentary  title,  so 
far  as  the  Court  has  been  informed,  commences  with  a 
conveyance  from  a  person  who  was  merely  in  possession 
of  the  land  and  had  no  other  title  than  that  arising 
from  such  possession.  If  the  applicant  could  show  a 
good  documentary  title  independently  of  any  adverse  pos- 

1  3  V.  L,  R.,  L.  199. 
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session,  he  might  be  in  a  position  to  invoke  this  extraor- 
dinary remedy.  On  the  materials  now  presented  we  can- 
not interfere. 

Motion  refused. 
Attorneys  for  the  caveator  :— Macgregor,  Hainsay  &  Brahe. 


Supreme  Court,  Victoria,  1881.]         [7  V.  L.  R.  (L)  314. 

In  re  "THE  TRANSFER  OF  LAND  STATUTE" 
Ex  parte  bowman. 

*^  Transfer  of  Land  Statute*'  {No.  301),  s,  135  —  Summons  to 
Registrar  of  Titles — Absentee  of  probable  ground  for  refusal  to 
register  land — Costs. 

The  Registrar  of  Titles  is  not  justified  in  refusing  to  bring  land 
under  the  Act,  solely  on  the  ground  of  nn  interpretation  by  the 
Commissioner  of  Titles  of  a  devise  in  a  will  in  opposition  to  a 
decision  of  the  Supreme  Court  on  the  8a me  deyi8«?  ;  and  that, 
although  his  interpretation  is  supported  by  a  decision  of  the  Su- 
preme Court  of  a  neighboring  colony  upon  the  ft;ime  devise.  His 
course,  U  an  appeal  depends,  is  to  postpone  the  determination  of 
the  application  until  the  question  has  been  finally  decided  on 
appeal.  But,  as  he  is  the  guardian  of  the  assurance  fund,  the  Court 
would  be  slow  to  certify  "that  there  was  no  probable  ground  for 
such  refusal,'*  so  [*315]  as  to  deprive  him  of  his  costs  of  a  summons 
under  sec.  135  of  **  The  Transfer  of  Land  Statute." 

When,  in  the  investigation  of  title,  one  objection  appears  which 
she  commissioner  considers  fatal,  yet  all  questions  on  the  title 
hould  be  considered,  the  applicant  ought  not  to  be  compelled  to 
take  out  several  summonses  on  one  title. 

Summons  to  the  Re^strar  of  Titles  to  substantiate 
and  uphold  the  grounds  of  his  refusal  to  bring  certain 
land  under  the  operation  of  the  "Transfer  of  Land  Sta- 
tute." The  registrar's  statement  concerning  the  title  to 
the  land  was  that  William  Hutchinson  died  on  20th 
July,  1846,  having  by  his  will  dated  20th  Dt^cember, 
1845,  devised  as  follows  : — 

"I  give  and  devise  nnto  my  trustees  all  the  property  at  Mel- 
bourne (being  the  land  in  question),  to  hold  to  them,  their  executors, 
administrators  and  assigns,  during  the  life  of  my  daughter  K.  Bow- 
man, upon  trust,  to  receive  the  rents  and  profits  and  pay  the  same  to  her 
jwparate  use  without  power  of  anticipation,  and  immediately  after  her 
decease  to  the  use  of  all  and  every  the  children  now  bom  or  here- 
after  to  be  bom  of  the  said  E.  Bowman  by  her  present  husband, 
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W.  Bowman  (except  the  eldest  son,  M.  Bowmac),  equally  to  be  di- 
vided between  them  as  tenants  in  common  in  tail  male  with  croa 
remainders  between  them  in  tail  male." 

Near  the  end  of  the  will  was  a  proviso  in  these 
terms  : — 

"  Provided  always  that,  if  any  person  whom  I  have 
made  tenant  in  tail  male  shall  be  born  in  my  lifetime, 
then  I  revoke  the  devise  so  made  to  him,  and  in  lieu 
thereof  I  give  and  devise  the  hereditaments  comprised  in 
such  devise  and  appointment  to  the  use  of  the  same 
person  respectively  for  the  term  of  his  or  her  natural 
life,  and  after  his  or  her  decease  to  the  use  of  his  or  her 
first  and  every  other  son  successively  according  to  their 
respective  seniorities  in  tail  male." 

The  testator's  daughter,  E.  Bowman,  died  about  29th 
August,  1849,  leaving  six  children  (besides  M.  Bowman) 
born  of  her  by  the  said  W.  Bowman,  all  of  whom  were 
born  in  the  testator's  lifetime,  and  before  the  date  of  hia 
will,  one  of  whom  died  under  age  and  without  issue,  on 
25th  March,  1866.  Since  the  death  of  the  testator,  all 
of  the  six  children  above  mentioned  (except  the  one  who 
died  as  above  stated)  assuming  to  be  tenants  in  tail, 
have  executed  deeds  purporting  to  be  disentailing  deeds. 
In  1874,  they  contracted  to  sell  the  land  in  question  in  fee 
simple,  and  the  purchasers  then  applied  to  bring  the 
land  under  the  "Transfer  of  Land  Statute."  That  appli- 
cation was  rejected  by  the  then  Commissioner  of  Titles, 
Mr.  Carter,  Q.C.,  it  being  considered  by  him  that  all  the 
grandchildren  of  the  testator  born  in  his  lifetime  (ex- 
cepting M.  Bowman)  took  life  interests  only.  On  [•316] 
26th  June,  1876,  W.  Bowman  (one  of  such  six  children 
above  mentioned)  died  intestate,  and  administration  of 
his  estate  was  granted  to  W.  Lynch.  In  1878,  the  judg- 
ment of  the  Supreme  Court,  upon  a  special  case  in  the 
action  of  Lynch  v.  Johnson,^  was  taken  upon  the  con- 
struction of  the  aforesaid  portion  of  the  will,  when  the 
Court  held  that  W.  Bowman  was  entitled  in  fee  simple. 
But  in  a  subsequent  case  in  the  Supreme  Court  of  New 
South  Wales,  upon  the  same  devise,  that  Court  decided 
the  other  way,  and  an  appeal  to  the  Privy  Council  from . 

U  V.  L.  R.  L.  263. 


EX  PARTE  BOWMAN. 


385 


that  decision  is  now  pending.  The  applicants  again  ap- 
plied to  have  the  land  brought  under  the  Act,  claiming 
to  be  owners  in  fee  simple,  and  argued  the  judgment  of 
this  Court  in  Lynch  v.  Johnson  *  in  support  of  their  ap- 
plication. 

The  following  were  the  grounds  of  refusal  to  bring 
the  land  under  the  operation  of  the  statute  : — 

**  That  the  question  of  ownership  in  fee  simple  of  the 
land  applied  for,  as  required  by  Sec.  17  of  the  statute,  is 
not  at  present  settled  by  a  decisiom  binding  upon  all 
parties  who  may  claim  to  be  entitled  under  the  said  will ; 
and  that  the  risk  of  bringing  the  land  under  the  Act, 
in  favour  of  the  applicants,  in  fee  simple,  is  not  such  as, 
in  my  opinion,  the  assurance  fund  should  be  called  upon 
to  take.  The  property  is  valued  by  the  applicants  at 
£60,000.  The  title  is  otherwise  long  and  complicated, 
but  the  aforesaid  objection  being  considered  vital,  the 
other  portions  of  the  title  have  not  been  gone  into." 

The  case  first  came  before  the  Court  in  Trinity  term 
last,  when  the  Court  directed  the  case  to  stand  fover  until 
after  the  decision  of  the  Privy  Council  upon  the  appeal 
from  the  Supreme  Court  of  New  South  Wales.  That 
appeal  having  now  been  determined  in  accordance  with 
the  previous  decision  of  this  Court  the  case  was  now 
again  set  down  for  argument. 

Molesworth,  for  the  Registrar  of  Titles  : — As  the 
question  is  now  finally  settled  by  the  decision  of  the 
Privy  Council  in  Gibbons  v.  Gibbons,^  the  registrar  offers 
to  proceed  with  the  further  consideration  of  the  applica- 
tion. 

Webb,  Q.C.,  and  a'Beckett  in  support  of  the  sum- 
mons : — The  registrar  bows  to  the  decision  of  the  Privy 
Council,  but  he  would  not  yield  to  the  decision  of  this 
Court  in  Lynch  v.  Johnson.  In  these  circumstances,  the 
applicant  ought  certainly  not  to  have  [•317]  to  pay  the 
costs  of  the  registrar.     We  ask  the  Court  to  certify, 

»  4  V.  L.  R.  (L.)  263. 
2  6  Ap.  Ca.  471. 
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under  Sec.  135  of  the  "Transfer  of  Land  Statute,"  that 
there  was  no  ground  for  the  refusal  of  the  registrar  to 
bring  the  land  under  the  Act,  so  that  each  party  may 
bear  his  own  costs  as  in  Re  Patterson.^    The  commis- 
sioner  had  no  right  to  set  up  his  own  opinion  against 
the  decision  of  this  Court  upon  the  very  same  devise  in 
the  same  will.    It  is  not  to  the  purpose  to  allege,  as  is 
stated  in  his  behalf,  that  the  same  question  was  before 
the  Court  of  New  South  Wales,  and  that  an  appeal  was 
pending  in  the  Privy  Council  ;    no  question  as  to  this 
land  could  be  raised  in  the  Court  in  New  South  Wales ; 
it  is  only  an  accident  that  the  same  will  has  been  consi- 
dered by  the  Courts  in  both  colonies.    The  commissioner 
is  bound  by  this  Court     [Stawell,   C.J.— In  this  case 
the  assurance  fund  has  to  be  protected,  if  possible.]    The 
effect  of  a  knowledge  that  the  question  would  probably 
be  referred  to  the  Privy  Council  from  the  neighboring 
colony    should  have  been  at  most  a  postponement,  not 
a  refusal,  of  registration.    The  registrar  has  put  the  ap- 
plicant to  unnecessary  expense  and  trouble  in  refusing 
to  proceed  further  with  the  investigation  of  the  title ; 
he  has  no  right  to  force  the  applicant  to  take  out  a  fresh 
summons  for  every  individual  objection,  as  the  inquiry 
proceeds  ;  he  is  not  justified  in  assuming  that  the  Court 
will  agree  with  him  in  considering  one  objection  fatal, 
especially  in  view  of  the  previous  decision.    If  he  had 
proceeded  with  the  inquiry  into  the  whole  title,  it  might 
have  been  completed  by  the  time  the  decision  of  the 
Privy  Council  became  known,  and  the  applicant  would 
have  been  spared  a  very  vexatious  delay.    In  strictness, 
an  order  ought  now  to  be  made  that  the  land  should  be 
re^stered  under  the  Act  at  once,  as  the  Court  decides 
that  the  only  ground  of  refusal  stated  has  not  been  sub- 
stantiated.   The  assurance  fund  would  have  been  suffi- 
ciently guarded  if  the  registrar  had  simply  determined 
to  hold  his  hand,  after  the  termination  of  his  investiga- 
tion   of    title,    until    he   could    ascertain    the-   decision 
of  the  Privy  Council.    If  the  Court  should  allow  the  re- 
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gistrar  his  costs,  the  applicant  is  entitled  to  claim  an 
order  for  the  issue  of  a  certificate  of  title. 

[*318]  Molesworth  in  reply  : — The  Court  can  hardly 
say  that  the  registrar  had  no  probable  ground  for  ref us- 
mg  to  register,  when  he  was  aware  that  the  Supreme 
Court  of  New  South  Wales  had  taken  a  different  view 
from  this  Court,  on  the  same  provision  of  this  very  will, 
and  that  the  matter  was  under  appeal  to  a  Court  whose 
decision  might  overrule  that  of  this  Court.  He  had  also 
the  opinion  of  the  previous  Commissioner  of  Titles, 
agreeing  with  his  own  and  that  of  the  other  Court.  He 
had  to  protect  the  assurance  fund,  especially  in  view  of 
the  great  value  of  the  property  in  question. 

Stawell,  C.J. — ^Tbe  registrar  must  proceed  with  the 
investigation  of  the  title.  He  declined  to  proceed  on  the 
ground  that  one  objection  was  conclusive  against  the  title, 
that  objection  had  already  been  overruled  by  a  previous 
decision  of  this  Court ;  but  the  devise  in  question  af- 
fected also  land  in  the  adjoining  colony  of  New  South 
Wales,  and  in  the  Supreme  Court  of  that  colony  a  suit 
was  pending  involving  the  same  question  at  the  time 
the  registrar  was  investigating  this  title.  Under  these 
circumstances,  I  think  he  would  have  had  grounds  for 
postponing  the  further  investigation  of  the  title  until 
the  question  had  been  finally  determined  in  that  suit, 
either  by  appeal  or  by  assent  to  the  decision  of  the  sister 
Court  without  appeal.  He  refused,  however,  to  prooeed 
further,  as  to  bringing  this  land  under  the  statute.  Had 
the  decision  of  the  Court  of  New  South  Wales  been  in 
accordance  with  that  of  this  Court,  he  might,  in  the  ab- 
sence of  appeal  from  either  decision,  have  well  followed 
them,  or  if  there  was  an  appeal,  awaited  the  decision  of 
the  appeal. 

He  reports  that  other  points  were  involved,  but  that 
he  did  not  go  into  them,  because  he  considered  this  one 
fatal.  In  that  view,  I  must  be  permitted  to  say,  I  cannot 
concur.  It  is  his  duty,  as  it  seems  to  me,  to  investigate 
all  questions  arising  upon  the  title  submitted  to  him, 
and  not  subject  the  applicant  to  unnecessary  expense  or 
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delay  by  dealing  with  one  point  only  at  a  time.  Al- 
though entertaining  this  opinion,  I  concur  in  the  obser- 
vation that  he  has  a  dnty  to  protect  the  assurance  fund, 
and  not  to  allow  it  to  be  subjected  to  risks  which  may 
be  avoided.  I  do  not  feel  justified,  therefore,  in  certify- 
ing, in  the  concluding  words  of  Sec.  135,  [•319]  "that 
there  was  no  probable  ground  for  such  refusal."  So  as 
to  deprive  the  registrar  of  his  costs,  the  order  of  the 
Court  will  be  that  the  registrar  proceed  with  the  investi- 
gation of  any  other  objections  there  may  be  to  the  title. 

Higinbotham,  J.,  concurred. 

•  WiUiams,  J. — I  have  great  doubts  whether  the  facts 
disclosed  do  not  afford  reason  for  certifying  that  there 
was  no  probable  ground  for  the  refusal  of  the  registrar, 
in  the  face  of  the  decision  of  this  Court  ;  they  show 
ground  at  most  for  his  suspending  proceedings  for  regis- 
tration, not  for  refusal.  But  I  should  be  reluctant  to  dis- 
sent from  the  decision  of  the  other  members  of  the 
Court,  unless  I  felt  perfectly  sure  that  it  was  our  duty  to 
certify  in  the  terms  of  Sec.  135. 

Order  accordingly. 

Attorney     for    the  Registrar    of    Titles  :— Sutherland,    Crown 
Solicitor. 

Attorneys  for  the  applicant :— Lynch  &  McDonald. 


Supreme  Court,  Victoria,  1876.]         [2  V.  L.  R.  (L.)  31. 

AUSTRALIAN    DEPOSIT   AND   MORTGAGE   BANK 

V.  LORD. 

''Transfer  of  Land  Statute''  {No,  301),  sees.  90,  110— Pur- 
chaser of  equity  of  redemption  —  Liability  personally  for 
mortgage  debt. 

The  purchaser  of  an  equity  of  redemption  is  not  personally 
liable  to  the  mortgagree,  in  the  first  instance,  as  upon  a  covenant 
to  pay  the  mortgage  debt. 

Declaration  in  covenant  upon  a  mortgage  deed  for  payment  of 
the  mortgage  debt.    Plea,  non  est  factum. 

The  facts  were  that  one  Wyllie  had  mortgaged  certain  land  to 
the  plaintiffs.     Subsequently  all  Wyllie's  interest  was  sold  by  the 
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sheriff,  and  the  defendcint  became  the  parchaser.  The  land  was 
reslBtered  under  **  Transfer  of  I^and  Statute."  The  plaintiffs  sued 
the  defendant,  as  transferee  of  the  equity  of  redemption,  upon  the 
covenant  to  pay  in  the  mortgaf^e  deed.  A  verdict  was  [*32J  entered  for 
khe  plaintiffs,  leave  hexng,  reserved  to  the  defendant  to  mcvj  to  set 
it  aside  and  enter  a  verdict  for  him,  or  a  nonsuit. 

Lawes  and  Williams  showed  cause  : — ^The  question 
turns  upon  the  "  Transfer  of  Land  Statute."  Under  Sec. 
49  the  proprietor  holds  subject  to  such  incumbrances  as 
may  be  notified  on  the  folium  of  the  register,  and  this  is 
80  notified  on  the  folium  of  defendant's  certificate.  Sec. 
90(a)  makes  the  transferee  liable  as  if  he  had  coven- 
anted. Under  Sec.  106,  the  purchaser  at  a  sale  under  an 
execution  becomes  the  proprietor.  Sec.  110  (b)  imposes 
upon  him  the  same  obligations  and  liabilities  as  if  he 
had  been  the  original  proprietor.  [Fellows,  J. — ^That 
must  be  taken  to  relate  to  covenants  which  run  with  the 
land  ;  it  does  not  say  so  far  as  the  land  is  concerned  : 
but  there  must  be  some  limit  ;  it  cannot  extend  to  the 
original  proprietor's  tradesmen's  bills.]  Even  if  the 
words  be  too  large,  that  is  no  reason  for  cutting  them 
down  from  what  they  were  intended  to  cover.  The 
words  "obligations  and  liabilities"  are  to  be  read  as 
covenants  running  with  the  land,  and  the  plaintiffs  have 
a  right  to  sue  the  transferee  instead  of  selling  under 
power  of  sale  in  the  mortgage.  [Fellows,  J. — You  are 
suing  him  for  money  lent  to  another  man.  In  that  view 
an  heir  would  be  liable  for  the  debts  of  his  ancestor, 
though  the  land  descend'ed'  were  not  worth  the  amount.] 
Then  Sec.  90  would  be  open  to  the  same  opjection.  [Fel- 
lows, J. — That  is  harmless.  It  is  that  there  shall  be  an 
implied  covenant  by  the  mortgagor  that  the  transfere.^ 
shall  pay ;  but  such  [*33]  a  covenant  would  be  nugatory. 
The  section  operates  to  imply  the  covenant,  but  its  value 
is  another  matter.]  If  Sec.  110  does  not  make  the  trans- 
feree liable,  what  is  its  effect  ?  [Fellows,  J.— The  Act 
is  an  Act  to  simplify  transfers,  not  to  create  new  liabili- 
ties.] It  does  a  great  many  new  things  ;  it  takes  away 
rights,  etc.  Sec.  90  makes  a  covenant  binding  on  the 
transferee,  and  Sec,  110  carries  that  on  and  makes  him 
liable  on  it ;   he  may  sue  and  be  sued  ;   that  would  he 
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inoperative  if  the  section  were  limited.  [Fellows,  J.— 
Sec.  110  will  carry  on  an  old  liability,  but  not  create 
new  ones  ;  the  transferee  will  be  liable  to  indemnify 
the  original  mortgagor.  [Stephen,  J. — What  is  the  limit 
you  put  on  the  liability?]  It  must  be  something  charged 
upon  the  land.  [Stephen,  J.— Suppose  half  the  mort- 
gaged land  to  be  transferred  to  one  person,  and  half  to 
another,  is  each  liable  for  the  whole  debt,  or  how  ?] 
Each  who  becomes  registered  proprietor  will  be  liable ; 
people  must  take  care  of  themselves.  Though  the  effect 
seems  absurd,  the  words  are  plain  and  must  be  given 
effect  to,  until  altered  by  the  Legislature.  [Stephen,  J.— 
There  is  a  difference  between  holding  land  subject  to 
debts  and  being  liable  to  pay  the  debts.]  If  the  Act 
does  not  alter  the  law  as  to  former  rights,  it  must  be 
declaratory  of  it.  But  Sees.  51  and  59  do  give  new 
rights  ;  Sec.  59  allows  the  transferee  of  the  mortgage 
to  sue  upon  the  mortgage, — ^the  converse  of  this  case. 
[Stephen,  J. — That  rather  prejudices  your  contention, 
for  that  section  does  the  thing  expressly  which  you  say 
is  to  be  implied  here.] 

(a)  Sec.  90  :  "  In  every  mortgage  made  under  the 
provisions  of  this  Act,  there  shall  be  implied  covenants 
with  the  mortgagee  and  his  transferees  by  the  mort- 
gagor, binding  the  latter  and  Ms  heirs,  executors,  ad- 
ministrators, and  transferees,  that  he  or  they  will  pay 
the  principal  money  therein  mentioned,  on  the  day 
therein  appointed,  and  will,  so  long  as  the  principal 
money,  or  any  part  thereof,  shall  remain  unpaid,  pay 
interest  thereon,  or  on  so  much  thereof  as  shall  for  the 
time  being  remain  unpaid,  at  the  rate  and  on  the  days 
and  in  the  manner  therein  specified,"  etc. 

(b)  Sec.  110  :  "  Without  lessening  or  prejudicing  any 
of  the  other  rights,  powers,  and  remedies  hereby  given 
and  conferred,  every  proprietor  and  every  transferee, 
when  registered,  of  any  land,  lease,  mortgage,  or  charge, 
shall,  whilst  continuing  so  registered,  have  the  same 
estates,  rights,  powers,  and  remedies,  and  be  subject  to 
the  same  engagements,  obligations,  and  liabilities,  and 
may  sue  and  be  sued  in  his  own  name  at  law  and  in 
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equity,  in  respect  thereof  or  thereupon,  in  like  manner 
as  if  he  had  been  the  original  proprietor  of  the  land  by 
or  with  whom  the  engagement,  obligation,  or  liability 
sued  upon  was  entered  into  or  incurred,  or  the  original 
lessee,  mortgagee  or  annuitant." 

Dr.  Mackay,  a'Beckett  and  McDougall  were  not  called 
upon  to  support  the  rule. 

Fellows,  J.— I  do  not  think  that  the  Act  effects  the 
alteration  in  the  law  for  which  the  plaintiffs  contend. 
It  is  the  duty  of  the  Court  to  give  the  Legislature  credit 
for  not  desiring  to  do  an  injustice.  Of  course,  where  the 
language  of  an  Act  is  clear,  the  Courts  are  bound  to 
carry  it  out  ;  but  where  the  language  is  not  clear.  It  is 
not  the  duty  of  the  Court  to  suppose  that  the  Legisla- 
ture meant  to  do  an  injustice,  and  to  make  one  man  pay 
another  man's  debt  would  be  unjust. 

[•34]  The  plaintiffs  in  this  case  contend  that,  under  Sec. 
110,  the  transferee  of  a  mortgage  is  liable  for  the  mort- 
gage debt,  in  the  same  way  as  the  original  proprietor 
was.  If  the  transferee  is  to  have  all  the  obligations  of 
the  original  mortgagor,  there  is  no  qualification  of  that 
liability  in  the  section.  There  is  nothing  to  exclude  his 
personal  debts  to  the  man  who  claims  for  work  and 
labour  done  on  the  land,  or  even  to  the  butcher  or  baker. 

The  object  of  the  Act  is  to  simplify  the  transfer  of 
landj^  not  to  create  new  liabilities;  it  is  to  make  the  trans- 
feree liable  to  covenants  running  with  the  land.  There  is 
no  doubt  that  Sec.  90  uses  the  word  "  binding,"  and  on 
that  the  whole  question  turns.  But  "  binding  "  must  be 
read  as  "naming."  The  section  provides  that  there 
shall  be  an  implied  covenant  binding  the  mortgagor,  his 
heirs,  executors,  administrators  and  transferees. 

Well,  supposing  the  covenant  were  inserted,  what 
would  be  the  effect  of  it  ?  The  effect  would  be  very 
little,  so  far  as  the  transferee  is  concerned.  It  is  some- 
thing like  the  case  in  Dwarris  on  Statutes,  quoting  from 
3  Reports  :  "  By  the  Statute  de  Donis,  it  was  enacted 
that  a  fine  levied  on  entailed  lands  was  null  and  void, 
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yet  the  construction  put  by  the  Court  upon  this  was  that 
it  was  not  null,  but  was  only  a  discontinuance,  the  rea- 
son being  that  at  common  law  such  a  fine  had  only  the 
effect  of  a  discontinuance,  giving  the  fines  under  that 
Act  the  same  operation  as  others." 

On  the  same  principle,  this  covenant,  if  it  were  in 
the  mortgage,  would  not  run  with  the  land  ;  for  it  is  ab- 
surd to  say  that  because  a  man  purchases  an  equity  of 
redemption  at  a  sheriff's  sale  he  is  compelled  to  pay  all 
the  debts  of  the  mortgagor.  That  is  such  a  manifest 
injustice  that,  till  the  Legislature  so  enacts  in  so  many 
words,  we  can  not  give  it  credit  for  attempting  to  do  it. 
The  mortgagee  has  still  his  remedy,  as  he  had  before, 
against  the  land. 

Stephen,  J. — The  question  as  to  the  effect  of  an  im- 
plied covenant  does  not  really  arise  in  this  case,  as  there 
is  an  express  covenant.  But  See.  90,  in  its  language, 
does  give  a  clue  to  what  was  intended.  The  argument  of 
the  plaintiffs  is  that  the  purchaser  of  an  equity  of  re- 
demption becomes  personally  liable  to  [•SS]  pay  the  debt 
of  the  mortgagor.  Under  the  previous  law,  he  certainly 
did  not  come  under  any  such  obligation.  The  obligation  of 
the  purchaser  of  the  equity  of  redemption  was  to  indem- 
nify the  vendor  :  and  if  th^e  vendor  was  called  upon  to 
pay  the  mortgage  debt  or  interest,  then  the  purchaser 
of  the  equity  was  bound  to  indemnify  him  against  it ; 
but  the  purchaser  of  the  equity  of  redemption  was  not 
directly  liable  to  the  mortgagee.  It  was  not  the  inten- 
tion of  this  enactment  to  improve  the  position  of  the 
mortgagee  in  that  respect. 

The  real  meaning  of  Sec.  90  is  plain,  as  it  includes 
executors  and  administrators  ;  it  means  to  bind  the 
estate  of  the  borrower  in  the  hands  of  the  heirs,  execut- 
ors, administrators,  and  transferees,  and  does  not  make 
them  personally  responsible.  Sec.  110  means  simply 
that  the  land  is  to  have  attached  to  it  various  rights  and 
liabilities.  To  put  an  opposite  construction  on  the  Act 
would  manifestly  be  to  cause  an  injustice. 

Rule  absolute  to  enter  a  nonsuit 

Attorneys  for  the  plaintififs  i—Davies  &  Campbell. 
Attorney  for  the  defendant :— Caddy. 
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Victoria,  1891.— a'Beckett,  J.]  [17  V.  L.  E.  17. 

In  the  matter  of  "  TRANSFER  OF  LAND  ACT,  1890/' 
In  re  ARMITAGE,  Ex  parte  ANDREWS. 

"  Tramfer  of  Land  Act,  1690  "  {No.  1149),  sees.  85,  86,  ISd-^Pro^ 
duction  of  certiji*:ate  of  Title — Custody  of  certificate  of  title  by 
mortgagee — Mortgagor,  default  of. 

A.  mortgaged  land  to  B.,  and  by  a  covenant  in  the  mortgage 
it  was  provided  that  B.  should  have  the  custody  of  the  certificate 
of  title.  A.  transferred  the  land  to  C,  who  applied  to  B.  to  pro- 
duce the  certificate  of  title  for  the  purpose  of  having  his  transfer 
registered  thereon.  B.  refused  t6  produce  the  document  on  the 
ground  that  A.,  the  mortgagor,  was  in  default,  and  that  it  was  pro- 
vided by  the  mortgage  that  the  mortgagee  should  have  custody  of 
the  certificate  of  title.  C.  took  out  a  summons  under  Sec.  86  of  the 
**  Transfer  of  Land  Statute,  1890,"  calling  upon  B.  to  produce  the  cer- 
tificate of  title. 

Held,  that  the  provisions  of  Sec.  134  of  the  **  Transfer  of  Land 
Statute,  1890,"  overrode  the  covenant  in  the  mortgage,  and  that,  in  the 
absence  of  special  circumstances,  the  mortgagee  must  produce  the 
certificate  of  title. 

When  there  has  been  default  by  the  mortgagor,  and  in  conse- 
quence of  that  default'  an  immediate  sale  is  contemplated,  and  for 
the  purpose  of  such  sale  the  control  of  the  certificate  by  the  mort- 
gagee is  necessary,  the  Judge  will  recognize  the  right  of  such  mort- 
gagee, and  will  refuse  to  make  an  order  compelling  him  to  produce 
the  certificate  of  title  on  an  application  under  Sec.  86. 

8nmmons  by  one  Andrews,  transferee  of  certain 
lands,  calling  on  mortgagees  of  same  to  show  cause  why 
the  Crown  grants  and  certificate  of  title  to  such  land, 
in  possession  of  mortgagees,  should  not  be  produced  for 
endorsement  thereon  of  transfer  from  mortgagor  to 
transferee. 

The  mortgage  deed,  dated  10th  October,  1890,  con- 
tained the  following  covenant  :  "  And  it  is  hereby 
further  agreed  aaid  declared  that  the  Crown  grants,  etc., 
for  the  time  being  of  the  land  hereinafter  described  shall 
at  all  times  during  the  continuance  of  this  mortgage*  re- 
main in  the  custody  of  the  mortgagees.'' 

The  transfer  by  the  mortgagor  to  the  applicant  the 
transferee,  was  dated  29th  January,  1891. 

The  transferee  subsequently  gave  notice  to  the  mort- 
gagees under  Sec.  134  of  the  «  Transfer  of  Land  Statute, 
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1890,"  to  produce  the  certificate  of  title  and  Crown  grants 
so  that  his  instrument  of  transfer  might  be  registered. 
Sec.  134  is  as  follows  :  "  When,  any  instrument  subse- 
quent to  a  first  mortgage  is  made  by  the  proprietor  of 
any  land,  and  such  proprietor  or  the  person  entitled  to 
[•78]  the  benefit  of  such  subsequent  instrument  desires 
the  registration  of  such  subsequent  instrument,  the  first 
mortgagee,  should  he  hold  the  duplicate  grant  or  certi- 
ficate of  title  which  comprises  the  land  in  such  subse- 
quent instrument,  shall  upon  being  requested  so  to  do 
by  the  proprietor  of  the  land  or  the  person  entitled  to 
the  benefit  of  such  subsequent  instrument,  but  at  the 
cost  of  the  person  making  such  request,  produce  such 
duplicate  grant  or  certificate  of  title  to  the  registrar, 
so  that  such  subsequent  instrument  may  be  registered." 
The  mortgagees  refused  to  produce  the  grants  or  certi- 
ficates, and  this  summons  was  taken  out  under  Sec  86 
of  the  "  Transfer  of  Land  Act,  1890."  The  mortgagor,  it 
was  admitted,  was  in  default. 

The  attorney  for  the  transferee  in  Support: — ^The  ques- 
tion is  whether  Sec.  134  applies  to  a  case  where  the 
mortgagor  is  in  default.  The  transferee  does  not  seek 
for  possession  of  the  grants  or  certificates  at  all.  Sec. 
134  was  part  of  an  amending  Act,  and  was  inserted  to 
meet  the  case  of  a  covenant  such  as  the  present  in  a 
deed. 

Weigall  to  oppose  : — This  clause  was  inserted  in  the 
deed  for  the  protection  of  the  mortgagee,  and  is  not 
overridden  by  the  Act.  There  has  been  default  by  the 
mortgagor. 

Cur.  adv.  vult. 

a'Beckett,  J. — This  is  an  application  under  the 
"  Transfer  of  Land  Act "  for  the  production  of  Oown 
grants  and  certificates  x)f  title.  The  application  is  made 
by  one  Andrews,  who  is  the  transferee  of  the  land  from  the 
mortgagor,  and  who  desires  to  have  the  documents  pro- 
duced for  the  purpose  of  having  his  transfer  registered. 
The  mortgagees  contend  that  such  an  order  cannot  be 
properly  made  against  th^em,   and   they   rely   upon   two 
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grounds-  They  say  first  that  the  mortgagor  is  in  default, 
and  secondly  that  there  is  a  covenant  in  the  mortgage, 
providing  that  they  shall  have  the  custody  of  the  certi- 
ficate of  title,  which  they  are  now  asked  to  part  with 
for  a  specific  purpose.  There  are  three  sections  of  the 
"  Transfer  of  Land  Act "  which  bear  distinctly  upon  the 
subject  Sec.  134  provides.  [His  Honor  read  the  sec- 
tion]. 

[♦79]  The  terms  of  that  section  amount  to  a  positive 
enactment,  and  I  think  this  enactment  overrides  the 
covenant  in  this  case,  which  provides  that  the  mort- 
gagees are  to  retain  the  custody  of  the  documents.  This 
section  contemplates  the  mortgagee  holding  the  certifi- 
cate of  title,  and  whether  he  holds  under  an  agreement 
that  he  should  hold  or  whether  he  holds  it  without,  that 
positive  enactment  amendment  applies  and  overrides 
the  covenant.  Coming  under  the  rights  given  by  Sec. 
134,  application  was  made  for  the  production  of  the  cer- 
tificate of  title  and  grants  for  the  purpose  of  registering 
a  transfer.  Three  guineas  were  tendered  for  the  costs 
of  doing  so,  but  this  was  refused  ;  the  mortgagees  stood 
upon  their  rights  and  refused.  T^at  led  to  proceedings 
under  Sees.  85  and  86,  which  enable  the  registrar  to 
call  upon  persons  in  the  position  of  these  mortgagees 
who  refuse  to  give  up  the  certificate  of  title  to  appear. 
These  sections  give  very  large  discretionary  powers  to 
the  Judges  before  whom  mortgagees  are  brought  to  see 
what  shall  be  done  under  such  circumstances.  Now, 
excepting  the  objection  raised  on  the  covenant,  the  only 
other  ground  of  objection  urged  was  that  the  mortgagor 
was  in  default,  and  that  theref,>i'e  this  order  should  not 
be  made.  I  fail  to  see  sufficient  grounds  in  that  default 
for  refusing  to  give  effect  to  the  rights  which  the  trans- 
feree has  acquired  from  the  mortgagor.  The  Act  did 
not  intend  that  the  mortgagor  having  given  a  first  mort- 
gage should  be  deprived  of  the  power  of  alienation.  That 
alienation  can  only  be  effectually  made  by  registration 
of  the  transfer.  In  this  case  it  is  said  that  the  transfer 
is  for  the  benefit  of  creditors.  I  do  not  think  that  affects 
the  present  case.    This  is  a  transfer  to  a  person  to  whom 
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the  mortgagor  had  a  right  to  transfer,  and  that  pemon 
wishes  to  have  his  title  completed.  As  to  the  default, 
if  such  default  had  arisen,  and  in  consequence  of  that 
default  any  immediate  sale  was  in  contemplation  at  the 
time  which  would  require  the  control  of  the  documents 
by  the  mortgagees,  and  it  would  be  for  their  convenience 
to  have  such  control,  I  might,  under  special  circum- 
stances, recognize  the  mortgagees'  rights,  and  would  see 
that  those  rights  were  not  hampered  by  the  mortgagor. 
Under  special  circumstances  on  the  eve  of  a  sale  by  the 
mortgagee,  where  it  might  be  necessary  that  he  should 
have  control  of  the  certificate  of  title,  and  the  want  of 
such  control  would  interfere  with  his  rights,  I  might 
refuse  to  make  ['SO]  the  order  sought  in  this  case.  There 
are  no  such  circumstances  in  the  present  case. 

I  will  make  the  order  directing  the  production  of 
the  documents  for  the  purpose  mentioned  in  the  sum- 
mons. The  mortgagees  have  put  the  parties  to  some 
expense  in  the  matter,  and  I  therefore  make  the  order 
that  they  should  produce  the  documents  at  their  own 
cost.    I  allow  three  guineas  costs  for  this  summons. 

Solicitors  for  applicai)t : — Braham  &  Pirant. 

Solicitors  for  mortgagees  : — T.   M.  Smith,  Emmerton  A  Johnaon. 


Supreme  Court,  Victoria,  1890.]  [;i2  A.  L.  T.  108. 

AUSTRAL   OTIS  COMPANY  (Ltd.)  v.  ANDREW 
KERR  &  COMPANY. 

'^Transfer  of  Land  Statute  "  (No.  301),  sec. 50-^Mortgage— Fixtures 
— Notice — Fraud, 

A  mort(!age  of  Land  ander  the  **  Transfer  of  Land  Statute  '*  woald 
cover  machinery  erected  upon  the  land  if  either  the  machinery 
became  part  of  the  land,  or  if  the  owner  of  the  machinery  ia 
estopped  from  denyiuj^  that  such  machinery  became  part  of  the  land. 

Action  by  the  Austral  Otis  Elevator  and  Engineer- 
ing Company  (Ltd.)  against  Andrew  Kerr  and  Company 
(Ltd.),  claiming,  (1)  return  of  certain  property  or  its  value, 
£617;  (2)  a  declaration,  if  necessary,  that  the  said  pro- 
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perty  is  not  subject  to  a  certain  mortgage,  and  that  the 
plaintiff  has  a  right  to  enter  upon  certain  land,  and  re- 
move the  said  property.  The  facts  are  as  follows  : — 
By  an  agreement  dated  21st  September,  1888,  the  plain- 
tiflf  let  to  Messrs.  Bennett  Bros,  at  a  quarterly  rental 
certain  chattels  in  the  nature  of  machinery.  It  was 
provided  by  the  agreement  that  if  Bennett  Bros,  should 
make  default  in  payment  of  their  quarterly  rents,  or 
should  assign  their  estate  for  the  benefit  of  their  credi- 
tors, the  plaintiff  should  be  entitled  to  enter  upon  the 
premises  where  the  machinery  was  placed  and  remove 
it  It  was  also  provided  that  the  property  should  not 
vest  in  Bennett  Bros,  until  the  plaintiff  had  received  the 
sum  of  £617  and  interest  thereon,  from  the  date  of  de- 
livery until  Dec.  Slst,  1888,  and  then  payable  at  the  said 
rate  half  yearly  until  the  said  property  should  be  wholly 
paid  for.  In  pursuance  of  the  agreement  Bennett  Bros, 
took  the  machinery  and  placed  it  upon  their  premises  at 
Newport,  of  which  premises  they  were  the  registered 
proprietors,  under  the  "  Transfer  of  Land  Statute."  In 
August,  1889,  Bennett  Bros,  mortgaged  under  the  statute 
the  said  land  and  property  to  the  defendants,  who  took 
the  said  mortgage  with  full  knowledge  and  notice  of  the 
plaintiff's  right  ;  it  was  declared  in  the  mortgage  that 
the  sum  of  £719  Os.  7d.  should  be  applied  by  Bennett 
Bros,  to  the  payment  among  other  things  of  the  balance 
unpaid  to  the  plaintiff  under  the  agreement  of  Sept 
2l8t,  1888.  The  said  sum  was  never  so  applied.  Ben- 
nett Bros,  made  default  in  payment  of  the  quarterly 
rents,  and  in  March,  1890,  assigned  their  estate  for  the 
benefit  of  their  creditors.  The  defendants  took  posses- 
sion of  the  land,  machinery,  etc.,  and  refused  to  permit 
the  plaintiff  to  remove  the  machinery. 

Mr.  Fink  (with  him  Mr.  Isaacs)  opened  the  case  for 
the  plaintiff. 

Mr.  Higgins  (with  him  Mr.  Topp)  for  the  defen- 
dants. The  articles  claimed  became  fixtures  ;  that  being 
so,  the  defendants  are  entitled  to  retain  them  under  the 
mortgage  as  the  mortgage  covers  fixtures  :  Walmsley  v. 
Milne,  7  C.  B.  N.  S.  115;  Climie  v.  Wood,  L.  R.  3  Ex.  257; 
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affirmed  L.  R.  4  Ex.  328.  It  is  alleged  that  the  defen- 
dants had  notice  of  the  plaintifTs  claim.  Even  if  that 
were  so,  it  does  not  affect  the  position  taken  up  by  the 
defendants:  "Transfer  of  Land  Statnte,"  Sees.  47,  50; 
Cullen  V.  Thompson,  5  V.  L.  R.  (E.)  147.  The  defradants, 
however,  had  no  notice  of  the  plaintifTs  claim.  As  to 
wh^t  are  fixtures  :  Boyd  v.  Shonrock,  L.  R.  5  Eq.  72 ; 
Holland  v.  Hodgson,  L.  R.  7  C.  P.  328. 

[•109]  Mr.  Fink  in  reply  : — The  agreement  bet?reen 
plaintiff  and  Bennett  Bros,  necessarily  prevents  the 
articles  claimed  from  acquiring  the  character  of  fixtures 
till  paid  for.  Moreover,  in  any  event  Sec.  50  of  the 
"  Transfer  of  Land  Statute  "  would  not  apply,  inasmuch 
as  the  plaintiff  had  nothing  which  could  be  registered; 
it  is  clear  the  defendants  had  notice  from  the  terms  of  the 
mortgage  itself  of  the  plaintiff's  claim,  and  fraud  has  been 
proved.  He  cited  Woodfall,  14th  Ed.  pp.  643,  645;  Wood 
V.  Hewitt,  8  Q.  B.  913;  Navulshaw  v.  Browning,  21  L.  J. 
N.  S.  Ch.  901,  91L 

Cur.  adv.  vult 

His  Honor : — It  was  much  discussed  before  me 
whether  the  machinery,  the  subject  of  the  action,  or  any 
part  of  it  was  a  fixture.  The  machinery  was  all  con- 
nected and  used  together.  The  brick  bed  of  the  engine 
and  the  containing  wall  of  the  boiler  were  firmly  em- 
bedded in  the  ground.  But  there  would  have  been  no 
difficulty  in  disconnecting  either  the  boiler  or  the  engine 
from  thtei  brickwork  to  which  it  was  fastened  without 
injuring  the  brickwork  in  any  way.  It  was  only  neces- 
sary to  unscrew  the  nuts,  withdraw  the  collars  or  keys, 
and  then  remove  the  bolts.  The  machinery  was  pro- 
tected by  a  shed,  erected  only  for  that  purpose,  a  flimsy 
structure,  as  one  of  the  defendants'  witnesses  described 
it,  and  having  a  roof  of  wood  and  iron.  The  roof  of  the 
shed  was  put  on  by  Bennett  Bros,  themselves,  and  not 
until  after  the  machinery  had  been  placed  in  position. 
In  the  course  of  the  work  some  bricks  were  built  over 
the  front  of  the  boiler,  and  a  wall  plate  to  support  the 
roof  was  rested  upon  them.  The  effect  was  that  the 
boiler  could  not  be  removed  without  taking  off  the  roof 
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and  displacing  some  of  the  bricks,  or  taking  out  one  end 
of  the  containing  wall  of  the  boiler,  and  one  end  of  the 
shed.  If  Bennett  Bros,  had  been  the  owners  of  the  mach- 
inery, and  had  mortgaged  the  land  merely,  the  machin- 
ery was  so  annexed  to  the  soil  that  it  would  have  been 
included  in  the  mortgage  without  being  named.  But 
here  the  difficulty  begins.  It  was  expressly  agreed  in 
writing  between  the  plaintiff  and  Bennett  Bros,  that 
the  machinery  should  not  become  the  property  of  Ben- 
nett Bros.,  that  is,  it  should  remain  the  property  of  the 
plaintiff  until  fully  paid  for,  and  that  in  certain  events, 
which  have  happened,  the  plaintiff  should  have  power 
to  enter  upon  any  land  where  the  same  might  be  and 
seize,  take,  and  carry  away  the  same.  The  roof  was  put 
on  in  the  mannier  I  have  described  with  the  plaintiff's 
consent,  but  not  with  the  intention  of  altering  in  any 
way  the  rights  of  the  parties.  Bennett  Bros,  and  the 
plaintiff  might  have  agreed,  if  they  had  been  so  minded, 
that  Bennett  Bros,  should  buy  the  machinery  absolutely, 
and  aflflx  it  to  the  freehold  as  part  of  their  property,  but 
that,  if  they  made  default  in  payment,  the  plaintiff 
should  be  at  liberty  to  enter  on  the  land,  separate  the 
machinery,  and  when  separated  resume  possession  of 
it  as  chattels.  But,  in  my  opinion,  that  was  not  what 
was  meant.  Obviously  such  an  interpretation  of  the 
agreement  into  which  they  actually  entered  would  an- 
nihilate the  stipulation  that  the  machinery  should  re- 
main the  plaintiff's  property  till  paid  for  :  Lancaster  v. 
Eve,  S.  C.  B.  N.  S.,  717.  Under  an  agreement  by  which 
A-'s  chattel  is  affixed  to  B.'s  soil,  the  intention  of  the 
parties  must  be  considered  in  determining  whether  the 
chattel  when  affixed  has,  between  them,  become  a  part 
of  B.'s  freehold  :  Eve  v.  Lancaster,  ubi  sup.;  Wood  v. 
Hewitt,  8  Q.  B.  913  ;  Waterfall  v.  Penistone,  6  El.  &  Bl. 
876.  If  the  parties  did  not  so  intend,  and  the  chattel  is 
severable,  I  do  not  think  that  because  B.,  for  his  own 
convenience,  has  subsequently  protected  the  chattel  by 
a  shed,  so  erected  that  it  might  be  damaged  if  the 
chattel  were  removed,  the  chattel  would  lose  its  charac- 
ter as  such  and  become  a  part  of  B.'s  freehold,  in  spite 
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of  the  agreement.  As  regards  third  parties,  who  dealt 
with  B.  without  notice  of  the  agreement,  A.  might  be 
stopped  from  denying  that  the  chattel  was  the  fixture  it 
appeared  to  be.  Is  the  plaintiff  estopped  in  the  present 
case  from  relying  on  his  agreement  with  Bennett  Bros., 
or  is  he  deprived  of  the  benefit  of  it,  as  the  defendants' 
counsel  contended,  by  virtue  of  the  50th  section  of  the 
"  Transfer  of  Land  Statulie  ? "  In  August,  1889,  the 
land  and  machinery  were  mortgaged  by  Bennett  Bros, 
to  the  defendants.  Before  the  mortgage  was  executed^ 
the  conveyancing  clerk  of  the  defendants'  solicitors^ 
by  whom  the  instrument  was  prepared,  and  also 
the  defendants'  manager,  must,  in  my  opinion^ 
have  been  aware  of  the  agreement  between  the 
plaintiff  and  Bennett  Bros,  and  of  the  nature 
of  it,  although  they  may  neither  of  them  have  seen  the 
document  itself.  The  evidence  of  Thomas  Bennett  is 
strongly  confirmed  by  certain  clauses  in  the  mortgage. 
These  provided  that  a  sum  of  £719  Os.  7d.  should  be 
applied  in  the  first  place  to  the  payment  of  the  balance 
which  might  be  due  from  the  mortgagors  to  any  person 
or  persons  to  whom  any  sums  of  money  were  then  owing 
in  respect  of  any  plant,  machinery,  or  other  things  of 
the  like  nature  then  upon  the  land  thereby  mortgaged 
and  purchased  by  the  mortgagors  on  credit  or  time 
payment,  and  until  full  payment  remaining  the  property 
of  the  persons  supplying  the  same  upon  agreements  for 
letting  and  hiring,  and  that  all  plant  and  machinery 
sunk  into  or  erected  on  the  ground,  or  in  anywise  af- 
fixed to  any  fabric  or  upon  the  land  thereby  mortgaged, 
should,  for  the  purpose  of  that  security,  be  deemed  to  be- 
long to  and  form  part  of  the  property  thereby  mortgaged 
as  part  of  the  freehold.  The  manager  was  furnished  by 
Thomas  Bennett  with  a  list  of  the  persons  to  whom 
Bennett  Bros,  were  so  indebted,  including  the  plaintiff. 
Most  of  those  persons  were  afterwards  paid,  but  the 
plaintiff  was  not.  Thomas  Bennett  testified  that  he  con- 
sulted the  defendants'  manager,  and  was  directed  by  him 
to  leave  the  plaintiff  unpaid,  the  money  being  insufH- 
cient  to  pay  all  the  creditors.    The  manager  denied  thls^ 
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but  at  any  rate  he  allowed  Thomas  Bennett  to  have 
'^ontrol  of  the  £719,  and  took  no  care  to  ascertain  that 
the  plaintiff  was  paid.  Under  these  circumstances  the 
defendants  can  no  more  dispute  the  plaintiff's  claim  than 
Bennett  Bros,  could  have  done  if  the  machiniery  had 
remained  in  their  possession  unmortgaged,  unless  the 
plaintiff's  claim  is  barred  by  the  50th  section  of  [*110] 
the  "  Transfer  of  Land  Statute."  The  defendants'  coun- 
sel argued  that  by  virtue  of  that  section  the  defendants 
having  taken  a  statutory  mortgage  of  the  land  to  which 
the  machinery  was  annexed  from  Bennett  Bros.,  who 
were  the  registered  proprietors  of  the  land,  were  pro- 
tected against  all  persons  claiming  any  interest  in  the 
land  except  in  the  case  of  fraud,  and  that  knowledge  of 
any  trust  or  unregistered  instrument  affecting  the  land 
was  not  of  itself  to  be  imputed  as  fraud.  The  answer 
to  this  argument  is,  and  in  my  opinion  it  is  a  conclusive 
one,  that  unless  the  machinery  which  Bennett  Bros, 
contracted  to  purchase  from  the  plaintiff  became  a  part 
of  the  land  of  which  they  were  registered  as  pro- 
prietors, or  unless  the  plaintiff  is  estopped  from 
denying  that  such  machinery  became  part  of  that 
land,  the  50th  section  cannot  apply  to  the  case. 
I  have  decided  both  these  questions  in  the  negative. 
The  machinery  remained  a  chattel,  and  is  the  plaintiff's 
chattel  still.  Minutes — Declare  that  the  machinery 
mentioned  in  the  statement  of  claim  is  not  subject  to, the 
mortgage  therein  mentioned,  but  is  the  property  of  the 
plaintiff.  Direct  judgment  be  entered  for  the  plaintiff 
for  recovery  of  the  said  machinery,  and  order  that  the 
defendants  permit  the  plaintiff's  manager,  or  such  other 
oflBcer  as  the  plaintiff  may  appoint  for  the  purpose  with 
such  workmen  and  other  assistants  as  may  be  necessary, 
to  enter  in  the  day  time  upon  the  premises  of  Bennett 
Bros.,  in  tte  pleadings  mentioned,  and  therefrom  to 
separate  and  remove  the  said  machinery,  and  to  do  all 
things  necessary  for  that  purpose,  and  take  the  said 
machinery  away.  I  assess  the  value  of  th^  said  mach- 
inery at  £617.     Direct  judgnjent  to  be  entered  for  the 
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plaintiff  for  £21  10s.  damages,  and  costs  of  the  action  to 
be  taxed. 

Solicitors  for  plaintiff  :— Fink,  Best  and  P.  D.  Phillips. 

Solicitors  for  defendants: — Lynch,  McDonald,  Stiilman  and  Keep. 


Victoria,  1S89.]  [15  V.  L.  R.  638. 

ATTORNEY-GENERAL  v.  GOLDSBOROUGH 

AND  Others. 

7 he  Crown  is  bound  hy  the  provisions  of  tlic  **  Transfer  of  Land 

SUitnte.'* 

Per  Higinbotham,  C.J.,  at  page  654. 

The  second  objection  is  founded  upon  the  "  Transfer 
of  Land  Statute."  I  concur  in  the  view  put  forward  by 
the  defendant  that  the  Crown  is  bound  by  this  Act, 
although  it  is  not  expressly  declared  to  be  bound.  The 
objects  of  this  Act  as  stated  in  the  preamble  are:  "To 
give  certainty  to  the  title  in  estates  in  land  and  to  faci- 
litate the  proof  thereof,  and  also  to  render  the  dealings 
with  land  more  simple  and  less  expensive."  All 
these  are  objects  of  public  and  general  as  well  as  high 
utility,  and  the  Crown  is  ordinarily  bound  by  Acts 
passed  for  the  public  good  though  it  is  not  named  : 
Plowd,  136-7;  Magdalen  College  Case  (11  Co.  Rep.  70b- 
73a).  Moreover,  the  Crown  shares  with  the  subject  the 
benefits  and  the  aid  of  this  Act  ;  and  it  is  reasonable 
that  the  Crown  should  also  be  bound  by  its  conditions. 
All  lands  granted  by  the  Crown  since  the  commence- 
ment of  the  "Transfer  of  Land  Statute''  have  been 
brought  by  the  terms  (of)  the  Act  under  its  operation, 
and  the  Crown  is  enabled  by  means  of  a  caveat  to  pro- 
tect its  interests  in  cases  in  which  it  would  have  a  right 
by  scire  facias  to  repeal  its  grant.  Such  right  of  repeal^ 
I  think,  would  be  an  equitable  "  encumbrance "  which, 
in  order  to  bind  land  as  against  the  proprietor,  would 
have  to  be  notified  in  the  folium  of  the  register  book^ 
or  named  as  a  condition  in  the  Crown  grant  itself,  ex- 
cept in  case  of  fraud  or  of  some  other  of  the  exceptions 
mentioned  in  Sec.  49.  The  same  right  of  repeal  would 
seem  to  be  also  an  "interest"  within  Sec.  50,  actual  or 
[*655]    constructive    notice  of   which,    if    unregistered,. 
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would  not  bind  the  proposed  transferee,  except  in  the 
case  of  fraud.  A  good  deal  of  the  argument  turned  upon 
the  construction  of  Sec.  129  (iii.)  in  connection  with  the 
alleged  invalidity  of  the  caveat  lodged  by  this  registrar 
on  behalf  of  Her  Majesty  upon  the  direction  of  the  com- 
missioner. The  duty  of  the  registrar  when  directed  to 
lodge  a  caveat  on  behalf  of  the  Crown,  as  presented  in 
the  first  and  second  lines  of  this  subsection,  appears  to 
me  not  to  be  limited  by  any  of  the  subsequent  words, 
or  to  the  cases  mentioned  in  the  subsequent  parts  of  that 
subsection.  I  think  that  the  caveat  w^hich  was  lodged 
was  valid,  and  if  valid  it  would  have  continuing  opera- 
tioD,  and  would  not  lapse  until  proceedings  should 
be  taken  under  Sec.  117,  or  atherw  ise,  to  have  it  removed. 
But  the  caveat,  though  valid,  cannot  be  sustained  in  my 
opinion  either  as  against  the  title  of  the  Crown  grantee 
and  proprietor  under  the  Act  or  against  the  transferee, 
as  no  fraud  that  would  entitle  the  Crown  to  have  the 
Crown  grant  set  aside  has  been  proved  against  either 
of  those  parties. 

[This  judgment  was  appealed  to  the  Full  Court  which 
dismissed  the  appeal  on  other  grounds. — Ed.] 

Supreme  Court,  Victoria,  1878.]        [4  V.  L.  R.  (L.)  116. 

In  re  the  "  TRANSFER  OF  LAND  STATUTE "  and 
THE  Caveat  of  HANNAH  SUMMERS,  Ex  parte 
AYLWIN. 

**  Transfer   nf  Land  Statute  **  (Xo,    SOI),  sees.    23,    ^^—Lajtse 
of  caveat — Subsequent  order  to  restrain  rctjistrar. 

After  the  lapse  of  a  caveat,  forbidding  the  bringing  of  land 
under  the  '*  Trauafer  of  Land  Statute,"  the  Court  or  a  Judge  has 
no  power  to  make  an  order  under  Sec.  24,  restraining  the  registrar 
from  bringing  the  land  under  the  Act. 

Rule  nisi  to  set  aside  an  order  of  Barry,  J. 

The  present  applicant,  Joseph  Aylwin,  had  applied 
on  February  14th,  1878,  to  the  Registrar  of  Titles  to* 
bring  certain  land  under  the  "Transfer  of  Land  Sta- 
tute/' On  February  20th,  a  caveat  was  lodged  by  the 
respondent,    Mrs.    Summers,   against   such   application. 
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but  she  did  not,  within  a  month  of  the  date,  take  any 
proceeding  in  a  Court  of  competent  jurisdiction  to  es- 
tablish her  title  ;  nor  did  she  obtain  any  injunction  or 
order  to  restrain  the  registrar.  On  March  25th,  Mrs. 
Summers  obtained  from  Barry,  J.,  an  order  upon  the 
Registrar  of  Titles  to  suspend  all  proceedings  upon  the 
said  application  until  a  certain  action  of  ejectment 
brought  by  Aylwin  against  Mrs.  Summers  should  be 
determined.  In  last  term,  Aylwin  obtained  the  present 
rule  to  set  aside  this  order,  on  the  ground  that  the  caveat 
of  the  [*117]  respondent  had  lapsed  before  the  date  of  the 
order,  and  that,  after  the  lapse  of  a  caveat,  a  Judge  had 
no  power  to  make  an  order  in  the  matter  of  such  caveat 

The  respondent  had  herself,  in  January,  1877,  applied 
to  bring  this  land  under  the  statute,  and  the  present  appli- 
cant had  lodged  a  caveat  against  this  application,  follow- 
ing it  up,  within  a  month,  by  issuing  a  writ  of  ejectment 
against  the  respondent  as  the  only  proceeding  open  to 
him,  though  he  claimed  to  be  himself  in  possession.  The 
affidavits  did  not  show  who  \^as  in  fact  in  possession. 
That  action  was  not  proceeded  with  as  being  ineffectual ; 
the  defendant  had,  however,  given  the  plaintiff  notice 
to  proceed  to  trial. 

Topp  showed  cause  : — ^The  caveat  of  the  respondent, 
Mrs.  Summers,  did  hot  lapse  ;  it  was  kept  alive  by  the 
action  of  ejectment  brought  by  the  applicant  against 
her,  in  respect  of  this  same  land  and  in  support  of  his 
caveat.  Proceedings  in  a  Court  of  competent  jurisdic- 
tion— within  the  meaning  of  the  "Transfer  of  Land 
Statute"  (No.  301),  Sec.  24 — have  been  taken  in  respect 
of  this  same  dispute  as  to  bringing  the  land  unda:  the 
Act,  and  were  certainly  commenced  before  the  lapse  of 
a  month  from  the  filing  of  the  respondent's  caveat.  It 
is  not  necessary  that  the  caveator  should  be  the  actor 
in  such  proceedings  ;  it  is  sufficient  if  proceedings  in 
respect  of  the  same  matter  have  been  commenced  to 
try  the  right.  Nor  is  it  easy  to  see  what  other  course 
the  respondent  could  have  taken  than  to  await  the  result 
of  the  action  of  ejectment,  as  Aylwin,  by  his  action,  ad- 
mitted that  she  was  in  possession.    If  this  order  be  set 
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aside,  the  applicant  will  be  able  at  once  to  obtain  regis- 
tration, and  the  respondent  will  be  deprived  of  the  land, 
of  which  the  applicant  admits,  by  his  action  of  eject- 
ment, that  she  is  in  possession.  Sec.  28  gives  an  alterna- 
tive ;  the  registrar,  on  receipt  of  a  caveat,  is  to  suspend 
proceeding  in  the  matter  until  such  caveat  .  .  .  shall 
have  lapsed  ...  Or  until  an  order  in  the  matter 
shall  have  been  obtained  from  the  Supreme  Court  or  a 
Judge  ; "  no  limitation  of  time  is  mentioned  in  this 
latter  clause,  and  the  present  order  is  in  pursuance  of 
that  power.  In  Sec.  24,  the  caveat  does  not  necessarily 
lapse  at  the  end  of  a  month. 

[*118]  a'Beckett  in  support  of  the  rule  : — It  is  denied 
that  the  respondent  is  in  possession.  The  action  of  eject- 
ment was  commenced  as  the  only  proceeding  open  to 
the  applicant  to  keep  his  caveat  alive  and  try  the  right. 
Re  Power  *  has  never  been  overruled  on  the  point  that 
a  Judge  in  Chambers  has  no  jurisdiction  to  make  such 
an  order  as  this.  Ex.  p.  Gunn  2  and  Ex.  p.  Cunningham  * 
only  decide  that  the  Court  may  exercise  this  power.  Sec. 
23  refers  to  an  order  which  will  allow  the  registrar  to 
proceed  at  once  with  the  application  ;  he  is  not  to  pro- 
ceed until  either  the  caveat  has  lapsed,  or  an  order  al- 
lowing him  to  proceed,  notwithstanding  the  caveat,  is 
made.  Both  Sec.  23  and  Sec.  24  refer  to  an  order  made 
during  the  operation  of  the  caveat,  and  Sec.  24  requires 
proceedings  which  are  to  prevent  the  lapse  of  the  caveat 
to  be  taken  within  the  month  by  the  caveator. 

Stawell,  C.J. — The  Court  had  no  power  to  revive  the 
respondent's  caveat.  It  is  unnecessary  to  decide  as  to 
the  effect  of  the  institution  of  the  action  of  ejectment 
in  keeping  alive  the  caveat  which  had  then  been  filed. 
The  Act,  in  relation  to  such  cases,  may  be  difficult  of 
interpretation.  It  might  have  been  necessary  that  a 
second  action  should  be  brought  by  the  respondent. 
But  the  Court  is  now  without  jurisdiction  in  respect  of 
this  caveat,  and  the  order  of  the  learned  Judge  must 
be  set  aside. 

>  6  W.  W.  &  B'B.  L.  81.  2  3  V.  L.  R.  L.  36.  »  3  V.  L.  R.  L.  199 
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Barrj,  J. — The  cases  cited  were  not  brought  under 
my  notice.  Had  my  att3ntion  been  called  to  them,  the 
order  would  not  have  been  made.  Rule  absolute. 

Attorneys  for  the  applicant  : — Crisp.  Lewis  &  Hedderwick. 
Attornej's    for  the   respondent  :— W.    Field   Barrett,    for    H.  S. 
Barrett,  Dunolly. 

Supreme  Court,  Victoria,  1882.]  [8  V.  L.  R  (L.)  11. 

THE  BANK  OF  VICTORIA  v.  McMICHAEK 

**  Transfer   of   Land  ^Statute "    {No.    301),    sec,    115— Attesting 

witness — Justice  of  the  peace  also  manager  for  the  morttjaifet. 

The  manager  of  a  bank,  a  justice  of  the  peace  Is  not  incapa- 
citated frum  acitnt;  as  attesting;  witness  to  the  execution  of  2&  mort- 
gage, under  the  *'  Transfer  of  Land  Statute  *'  to  his  bank. 

Dwyer  moved  for  a  rule  nisi    for  a    new    trial  or 
for  a  nonsuit.     The    action    was    ejectment    by    mort- 
gagee  against   mortgagor,    under    a    mortgage    under 
the  "  Transfer  of  Land  Statute  "  (Xo.  301).    The  verdict 
was  for  the  plaintiffs.     The  mortgage  was  invalid,  be- 
cause it  was  unattested  ;  it  purported^  to  be  attested  by 
a  justice  of  the  peace,  but  as  he  was  the  local  manager 
of  the  plaintiffs'  bank,  and  advanced  the  mortgage  loan, 
and  so  must  be  considered  as  virtually  a  party  in  the 
transaction,  he  was  not  competent  to  act  as  the  attesting 
witness  re<iuired  by  Sec.  115.    The  intention  of  that  sec- 
tion is  evidently  that  the  attesting  witness  should  be  an 
indifferent  person  quite  unconnected  with  the  transac- 
tion.    That  was  the  only  evidence  (besides  that  of  the 
document)  in  support  of  the  plaintiffs'  case.    The  mort- 
gage showed  that  it  was  executed  before  the  issue  of 
the  defendant's  lease  under  "The  Land  Act,  18G9/'  (No. 
3G0),  though  not  before  the  defendant  was  entitled  to 
the  lease.    The  number  of  the  allotment  was  left  in  blank 
at  the  time  of  the  execution  of  the  mortgage,  and  was 
afterwards  filled    in  by  the  plaintiffs'  manager;  that  was 
a  material  alteration    which    vitiated    the    instrument. 
[Holroyd,  J.— The  evidence  of  the   manager    was,    that 
it  was  agreed  between  him  and  the  defendant  that  he 
should  fill  it  in  when  it  should  be  ascertained.    The  lease 
was  sufficiently  identified  without  the  number  of.  the 
allotment]    The  lease  was  never  executed  by  the  lessee, 
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the  defendant,  and  so  cannot  be  taken  to  have  been 
accepted  by  him. 

Per  Curiam.  (Stawell,  C.J.,  Higinbotham  and  Hol- 
royd,  JJ.)  Even  if  the  action  had  been  between  two 
utrangers,  the  defendant's  objection  to  the  blank  in  the 
mortgage  [•21]  deed,  having  been  filled  up  after  execu- 
tion, could  not  be  sustained  ;  but  here  the  defendant  is 
estopped  from  saying  that  he  had  not  the  title  which  he 
purported  to  give.  There  is  no  proviso  in  Sec.  115  re- 
straining an  interested  party  from  attesting  an  instru- 
ment ;  and  in  this  instance  the  manager  was  not  the 
mortgagee.  Rule  refused. 


Supreme  Court,  Victoria,  18S9.]  [15  V.  L.  R.  572. 

THE  COMMERCIAL  BANK  v.  BREEN. 

*'  Trnnsjer  of  Land  Statute  "  (.Vo.  301),  sees,  84,  91,  93—Kject- 
tnent  by  nwytfjatjee — Demand  of  possession — Tenancy  of  mort- 
ijagor. 

Sec.  93  of  tho  Act  No.  301  confers  on  a  first  mortgagee  under 
tile  statute,  in  addition  to  the  rights  and  powers  given  to  hira  by  the 
previous  Sees.  84  to  91,  the  same  rights  and  remedies  to  which  ho 
would  have  been  entitled  as  owner  of  the  legal  estate  under  the 
old  law,  coupled  only  with  a  rigut  in  cue  mortgagors  of  quiet  enjoy- 
ment until  default.  TTnless  this  right  amounts  to  a  redemise  to  the 
mortgagor  (which,  at  least  where  no  time  is  fixed  by  the  mortgage 
for  payment  of  the  money  thereby  secured,  it  does  not  do),  the  mort- 
gagor is  only  a  tenant  at  sufferance,  and  may  be  ejected  by  the 
mortgagee  without  any  demand  having  been  made  for  payment. 

If  no  time  is  fixed  for  payment,  the  mortgagor  has  only  a  right 
of  action  for  breach  of  his  right  to  quiet  enjoyment. 

Semble,  per  Holroyd,  .!.,  the  Court  doubting.  If  a  time  is  fixed 
by  the  mortgage  for  payment  of  the  money  secured,  the  right  of 
quiet  enjoyment  j^iven  by  Seo.  93  rtmounta  to  a  redemise. 

Appeal  from  judgment  of  Hijrinbotham,  C.J.  The 
action  was  one  of  ejectment,  and  was  tried  at  Ballarat, 
when  judj:rment  was  given  for  the  plaintiff,  and  from  this 
the  defendant  appealed.  The  material  facts  (which  were 
admitted)  are  as  follows  :  On  the  30th  March,  1887,  a 
transfer  of  certain  land  at  Bungaree  was  made  by 
Bridget  Breen  to  J.  Bourke.  On  the  7th  July,  1887, 
Bourke,  who  was  not  then  registered  transferee, 
mortgaged  the  land  to  the  plaintiffs,  the  Commercial 
Bank.    On  the  16th  July,  1887,  Bourke  was  registered  as 
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proprietor  under  the  "  Transfer  of  Land  Statute,"  and  at 
the  same  moment  the  mortgage  was  also  registered.  By 
the  mortgage  no  term  for  payment  of  the  moneys  se- 
cured thereby  was  fixed.  On  the  8th  October,  1887, 
Bourke  died.  Mrs.  Breen  had  remained  in  possession  of 
the  land  from  the  time  of  the  transfer,  which  she  alleged 
to  have  been  forged,  but  which  the  Chief  Justice  found 
to  have  been  genuine.  On  the  Slst  July,  1888,  the  plain 
tiffs  made  a  demand  in  writing  by  a  registered  letter 
addressed  to  Bourke,  at  the  address  appearing  in  the 
register  book,  claiming  payment  of  all  the  principal 
moneys,  with  interest,  secured  by  the  mortgage,  but  not 
stating  any  precise  amount.  On  the  6th  March,  1889, 
the  writ  for  the  recovery  of  possession  of  the  land  on 
this  demand  was  issued  by  the  plaintiffs  against  Mrs. 
Breen,  the  transferor   in  1887. 

Higgins  and  Shiels  for  defendant  appellant :  On 
these  facts,  and  on  such  a  demand,  it  is  incompetent  for 
the  plaintiffs  to  re-enter.  [*573]  The  mortgagee  cannot 
exercise  the  powers  imposed  on  him  by  the  statute  by 
sending  a  demand  for  payment  to  a  dead  man  ;  if  he 
wants  to  take  advantage  of  the  provisions  of  the  Act 
the  mortgagee  must  see  that  his  letter  is  sent  to  a  person 
for  whom  it  is  at  least  possible  to  receive  it  Next,  the 
demand  was  insuflScient,  because  the  mortgage  being 
not  for  a  fixed  sum,  but  for  an  account  current,  some 
specified  sum  of  money  should  have  been  claimed.  Sees. 
83,  88  of  the  "  Transfer  of  Land  Statute  "  regulate  the 
position  of  the  parties  to  a  mortgage.  The  question  here 
is,  who  is  the  proprietor  when  Bourke  is  dead  ?  In  Sec. 
84  the  notice  to  pay  the  money  is  to  be  directed  to  the 
"  then  proprietor  "  of  the  land.  By  Sec.  44  of  Act  No. 
872,  it  is  provided  that  one  document  constitutes  a  suf- 
ficent  demand. 

[a'Beckett,  J.— :Sec.  93  confers  certain  rights  and 
remedies  on  the  mortgagee,  but  does  it  do  so  as  between 
the  mortgagee  and  a  stranger  ? 

[Holroyd,  J.— Sees.  84  to  92  are  to  supply  omissions 
from  the  instrument  of  mortgage,  to  indicate  the  powers 
and  duties  attaching  to  the  position  of  mortgagee  ;  then 
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Sec.  93  confers  on  the  mortgagee  the  legal  and  equitable 
rights  which  accrue  to  a  mortgagee  who  has  the  legal 
estate  under  the  old  law  as  apart  from  the  rights  pre 
viously  .given  to  him  by  the  statute]. 

Next,  a  notice  to  quit  should  have  geen  given  to  the 
defendant  :  Col.  Bank  v.  Rabbage  ^  ;  Col.  Bank.  v. 
Roache.2    The  defendant  is  a  tenant  at  will. 

[a'Beckett,  J. — Is  she  not  merely  a  tenant  by  suffer- 
ance ?] 

No  ;  Doe  d.  Hull  v.  Wood.^ 

[Holroyd,  J. — In  the  case  of  Tew  v.  Jones,*  Rolfe, 
B.,  says,  at  p.  14  :"  If  a  vendor  remains  in  possession  by 
agreement,  the  terms  of  that  agreement  will  speak  for 
themselves  ;  if  not  he  is  a  wrongdoer,  and  may  be  turned 
out  by  ejectment,  and  is  liable  to  trespass  for  mesne 
profits.  The  supposed  analogy  of  the  case  of  mortgagor 
and  mortgagee  does  not  exist  ;  the  mortgagor  is  the 
tenant  by  sufferance  of  the  mortgagee,  in  consequence  of 
the  peculiar  relation  existing  between  them  ;  and  which 
does  not  exist  between  a  vendor  and  a  vendee.''] 

[*574]  It  has  not  been  proved  that  defendant  was 
wrongfully  in  possession. 

[a'Beckett,  J. — Your  whole  argument  depends  on 
there  being  a  tenancy  at  will,  and  you  have  not  shown 
how  the  defendant  is  to  obtain  that]. 

That  would  have  been  easily  proved  at  the  trial  if 
it  had  been  thought  the  point  would  be  taken.  As  to 
the  demand  being  insufficient — Massey  v.  Sladen  ^ — 
Cleasby,  B.,  at  p.  19,  says  :  "  The  defendants  are  seek- 
ing to  enfore  the  strict  construction  of  a  very  stringent 
clause,  by  which  the  sum  due  is  to  be  paid  instantly 
on  demand,  without  any  delay,  and  on  default  the  goods 
are  to  be  seized.  But  if  you  are  to  enforce  such  a  right 
you  must  make  a  demand  which  is  specific,  you  must 
let  the  debtor  know  what  is  the  sum  you  insifet  on  the 

1  5  V.  L.  R.  (L.)  462. 

2  1  Y.  L.  R.  (L.)  165. 

3  14  M.  &  W.  682. 

4  13  M.  &  W.  12. 

5  L.  R.  4  Ex.  13. 
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payment  of."  McDonald  v.  Rowe  *  is  of  use  as  to  the 
amount  of  the  demand  not  being  stated.  There  can  be 
no  default  till  demand,  and  the  plaintiffs  have  not 
proved  a  proper  demand  in  this  case.  They  cited  Moore 
V.  Shelley.^ 

Madden  (Purves,  Q.C.,  and  Hood  with  him)  for  plaintiff 
respondent.  The  argument  for  the  appellants  implies  that 
the  defendant  is  in  the  same  position  as  the  mortgagor, 
and  that  she  is  in  possession  as  tenant  at  \^ill. 

[Holroyd,  J. — ^We  are  agreed  that  she  is  not  a  tenant 
at  will.] 

Sec.  93  amounts  to  a  covenant  and  not  to  a  demise. 
The  statute  enacts  that  the  mortgagor,  and  he  only,  has 
the  right  to  quiet  enjoyment  as  against  the  mortgagee. 
There  has  been  a  default.  The  plaintiffs  did  sufficient 
in  sending  to  the  mortgagor's  address  in  the  regrister 
book.  The  demand  was  also  sufficiently  precise,  because 
all  that  was  due  was  claimed,  and  it  has  been  always 
laid  down  that  the  mortgagor  is  bound  to  know  the 
state  of  his  account  and  of  his  debt.  There  is  nothing 
to  show  that  the  present  defendant,  who  was  on  the  land, 
may  not  have  received  the  letter.  In  Massey  v.  Sladen 
the  defendant  could  not  tell  the  amount  of  his  debt,  but 
here  he  could,  he  could  have  had  his  bank  book  made  up 
at  any  time.  In  McDonald  v.  Rowe  the  mortgagee  had 
the  option  of  asking  for  both  principal  and  interest,  or 
for  interest  only.  [*575]  He  cited  Vail  v.  Blair®;  Coote 
on  Mortgages  (4th  Ed.),  684  ;  Preston's  Sheppard's 
Touchstone  (2nd  Ed.),  Vol.  IL,  272  :  Doe  d.  Paisley  v. 
Day."  Cur.  adv.  vult. 

The  judgment  of  the  Court  [Holroyd,  Kerferd,  and 
a'Beckett,  JJ.]  was  delivered  by  Holroyd,  J. — This  is  an 
action  to  recover  possession  of  certain  lands  described 
as  allotments  2,  3  and  7,  sec  12,  Parish  of  Bungaree, 
County  of  Grant.  The  case  was  tried  before  His  Honor 
the  learned  Chief  Justice,  who  gave  judgment  for  the 

0  3  A.  J.  R.  90. 

7  8  Ap.  Ca.  285. 

8  13  V.  L.  R.  502. 
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plaintiffs,  with  costs,  and  from  that  judgment  the  defen- 
dant now  appeals.  The  facts,  so  far  as  they  are  mater- 
ial, are  shortly  these  :  On  the  30th  March,  1887,  the 
land  was  transferred  by  Bridget  Bourke  (now  Bridget 
Breen,  the  defendant),  the  registered  proprietor,  to  John 
Bourke.  On  the  7th  July,  1887,  John  Bourke  mortgaged 
the  land  to  the  plaintiffs,  the  Commercial  Bank.  Both 
transfer  and  mortgage  were  registered  on  the  16th  July, 
1887.  On  the  8th  October,  1887,  John  Bourke  died.  On 
the  3l8t  July,  1888,  the  bank  sent  a  demand  in  writing 
for  the  principal  and  interest  due  on  the  mortgage  in  a 
registered  letter  to  John  Bourke  at  his  registered  ad- 
dress. John  Bourke  being  dead  the  demand  never 
reached  him,  and  no  other  person  was  registered  as  pro- 
prietor in  his  place.  The  mortgage  is  in  the  statutory 
form,  or  nearly  so,  and  contains  a  covenant  "  to  pay  to 
the  said  bank  or  its  transferees  on  demand  in  writing 
under  the  seal  of  the  said  bank,  or  signed  in  the  name  of 
or  on  behalf  of  the  said  bank  by  the  general  manager 
or  inspector  of  branches  for  the  time  being  of  the  said 
bank  at  Melbourne,  or  by  the  transferees  of  the  said 
bank,  and  given  to  me,  my  heirs,  executors,  administra- 
tors or  transferees  personally,  or  left  on  the  said  land, 
or  sent  through  the  post  office  by  a  registered  letter, 
directed  to  me  or  to  the  then  proprietor  of  the  said  land 
at  my  or  his  address  appearing  on  the  register  book,  the 
balance  which  shall  for  the  time  being  be  owing  by  me, 
my  executgrs  or  administrators,  to  the  said  bank  on  my 
account  current  with  the  said  bank,  and  all  and  every 
other  the  sum  and  sums  of  money  (if  any)  which  the 
said  bank  or  its  transferees  may  (but  without  any  obliga- 
tion on  it  or  them  to  do  so)  [*576]  advance  or  pay  or  be- 
come liable  to  pay  to  or  on  account  of  me,  my  executors 
or  administrators,  or  which  now  is  or  may  become* 
owing  from  or  payable  by  me  or  them  to  the  said  bank 
or  its  transferees,  for  or  in  respect  of  any  bills  or  notes 
w^hich  may  be  discounted  or  paid,  or  may  for  the  time 
being  be  held  by  the  said  bank,  or  for  or  in  respect  of 
any  loans,  advances  or  credits  which  may  be  made  or 
given  to  or  for  the  accommodation  or  at  the  request  of 
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me,  my  executors  or  administrators."  It  was  contended 
that  the  demand  for  payment  was  invalid — first,  inaa- 
mucli  as  it  ought  to  have  specified  the  exact  amount 
claimed  instead  of  making  as  it  did  a  general  demand  for 
"all  the  principal  moneys  and  interest  secured  by  the 
mortgage;"  and  secondly,  inasmuch  as  it  was  sent  to  a 
man  who  was  dead.  We  were  referred  to  various  sections 
of  the  "Transfer  of  Land  Statute,"  and  more  especially  to 
Sec.  84,  containing  certain  statutory  powers  and  rights 
bestowed  on  mortgagees  under  the  Act ;  and  it  was  con- 
tended for  the  defendant  that  as  these  sections  gave  no 
additional  authority  by  which  a  mortgagee  could  sell 
otherwise  than  as  prescribed,  or  eject,  and  as  the  de- 
mand was  bad,  the  mortgagee  in  this  case  had  no  power 
to  eject  or  sell.  It  is  difficult  to  determine  the  extent  of 
the  mortgagee's  power  in  regard  to  the  various  sections 
to  which  we  have  been  referred,  or  to  say  whether  the 
demand  was  good  or  not,  but  all  that  we  need  say  is  that 
this  case  is  not  governed  by  Sees.  84  to  91  of  the  Act, 
but  by  Sec.  93,  which  reads  thus  :  "  In  addition  to  and 
concurrently  with  the  rights  and  powers  conferred  on  a 
first  mortgagee  and  on  a  transferee  of  a  first  mortgage 
by  this  Act,  every  present  and  future  first  mortgagee  for 
the  time  being  of  land  under  this  Act,  and  every  trans- 
feree of  a  first  mortgage  for  the  time  being  upon  any 
such  land,  shall  until  a  discharge  from  the  whole  of  the 
money  secured,  or  until  a  transfer  upon  a  sale  or  an 
order  for  foreclosure  (as  the  case  may  be)  •  shall  have 
been  registered,  have  the  same  rights  and  remedies  at 
law  and  in  equity  (including  proceedings  before  justices 
of  the  i>eace)  as  he  would  have  had  or  been  entitled  to 
if  the  legal  estate  in  the  land  or  term  mortgaged  had 
been  actually  vested  in  him,  with  a  right  in  the  mort- 
gagor of  quiet  enjoyment  of  the  mortgaged  land  until 
default  in  payment  of  the  principal  and  interest  money 
secured  or  some  part  thereof  respectively,  or  until  a 
breach  in  the  performance  or  observance  of  some  cov- 
enant expressed  in  the  [*577]  mortgage  or  to  be  implied 
therein  by  the  provisions  of  this  Act."  The  previous 
sections,  comuiencing  from  Sec.  84,  confer  certain  powers 
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and  rights  on  a  mortgagee  who  holds  a  mortgage  in 
statutory  form  of  land  registered  under  the  Act,  as  if 
the  rights  and  powers  were  inserted  in  the  instrument 
itself  in  the  first  instance.  Then  the  93rd  section  comes 
in  as  a  drag  net  securing  to  the  mortgagee,  in  addition  to 
his  risrhts  and  powers  under  the  instrument,  all  the 
rights  and  remedies  he  would  have  had  as  owner  of  the 
legal  estate  under  the  old  law,  concurrently  with  a 
right  in  the  mortgagor  to  enjoy  the  mortgaged  land 
quietly  until  default.  We  are  of  opinion  that  in  this 
case  the  mortgagee  would  have  been  able  to  eject  the 
mortgagor,  and  most  certainly  can  eject  the  present 
defendant,  who  holds  and  held  adversely  to  him,  and 
who  says  that  the  transfer  to  him  was  forged,  which  the 
learned  Chief  Justice  found  was  not  the  fact.  In 
ordinary  mortgages  under  the  old  law,  the  mortgagor  is 
only  tenant  at  sufferance  to  the  mortgagee,  and  may  be 
ejected  without  demand,  and  a  stranger  is  in  no  better 
position  than  the  mortgagor.  If,  however,  the  mortgage 
contains  anything  amounting  to  a  redemise  the  case  is 
different,  and  during  the  time  of  the  demise  the  mort- 
gagor is  entitled  to  the  enjoyment  of  the  land,  and  the 
mortgagee  cannot  bring  an  ejectment.  If  the  mortgage 
contains  a  covenant  to  permit  the  mortgagor  to  have 
quiet  possession  till  default  and  a  term  is  fixed  for  pay- 
ment, that  covenant  amounts  to  a  redemise  to  the  mort- 
gagor ;  it  is  different  when  no  term  for  payment  is 
fixed — in  that  case  the  covenant  does  not  operate  as  a 
redemise.  In  one  case  the  contrary  was  held  :  Doe  d. 
Lyster  v.  Goldwin  ;  ^^  but  this  decision  was  disapproved 
in  Doe  d.  Paisley  v.  Day,  reported  at  p.  147  in  the  same 
volume.  The  law  on  the  subject  is  weU  summed  up  in 
Coote  on  Mortgages  (4th  Ed.),  p.  684  :  "  If  in  the  mort- 
gage deed  there  is  the  usual  proviso  for  the  enjoyment 
of  the  land  by  the  mortgagor  until  default  in  payment 
by  a  certain  day,  then,  although  the  land  is  in  the  hand 
of  a  tenant,  the  proviso  will  operate  as  a  redemise  for 
the  period  in  question.  But  where  the  proviso  is  merely 
that  the  mortgagee  may  enter  and  take  possession  on 
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default  in  payment  on  the  given  day,  or  that  the  mort- 
gagee shall  not  take  the  profits  until  default  in  payment, 
or,  as  it  seems,  that  the  mortgagor  shall  take  [•578]  the 
profits  until  default  in  payment  (no  definite  time  heing 
in  such  last  mentioned  case  fixed  for  paym'^nt  of  the 
mortgage  money),  in  either  of  these  cases  the  proviso 
only  amounts  to  a  covenant^  and  the  mortgagee  may 
bring  an  action  for  the  land  at  anv  time  without  notice, 
although  by  the  proviso  he  be  required  to  give  noticv^ 
before  entry,  although  there  be  a  covenant  for  further 
assurances  by  the  mortgagor  in  case  of  default  in  pay- 
ment. The  action  can  be  brought  although  a  bill  of 
exchange  has  been  given  for  the  debt.  In  the  earlier 
case  of  Doe  v.  Goldwin,  where  one  of  the  trusts  of  a  deed 
to  secure  an  annuity  was  to  permit  the  mortgagor  to 
receive  the  rents  until  default  in  payment  of  the  annu- 
ity, the  Court  of  Queen's  Bench  held,  upon  the  authority 
of  Wilkinson  v.  Hall,  that  the  tnists  amounted  to  a  re- 
demise, and  that  notice  to  quit,  given  by  the  mort- 
gagor to  a  tenant  of  the  premises,  was  valid  against  a 
notice  bv  the  mortgagee  to  pay  rent.  But  in  his  judg- 
ment in  Doe  v.  Day,  Lord  Denman  said  :  *'It  may  he 
questioned  whether  suflicient  attention  was  paid  in  that 
case  to  the  point  as  to  the  certainty  of  time.  The  cas'* 
therefore  can  hardly  be  considered  as  an  authority.'^ 
When  we  look  at  the  reason  it  cannot  be  considered  an 
authority.  In  Sheppard's  Touchstone,  p.  272,  the  author 
says  :  ''  If  A.  do  but  grant  and  covenant  with  B.  that  II. 
shall  enjoy  such  a  piece  of  land  for  twenty  years,  this  is 
a  good  lease  for  twenty  years.  So  if  A.  promise  to  B. 
to  suffer  him  to  enjoy  such  a  piece  of  land  for  twenty 
years,  this  is  a  good  lease  for  twenty  years.  So  if  A. 
license  B.  to  enjoy  such  a  piece  of  land  for  twenty  years, 
this  is  a  good  lease  for  twenty  years.  And  therefore  it 
is  the  common  course,  if  a  man  make  a  feoffment  in  fee 
or  other  estate  upon  condition  that  if  such  a  thing  be 
or  be  not  done  at  such  a  time,  the  feoffor,  etc.,  shall  re- 
enter, to  the  end  that  in  this  case  the  feoffor,  etc.,  may 
have  the  land  and  continue  in  possession  until  that  timt>, 
to  make  a  covenant  that  he  shall  hold  and  take  the  pro- 
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fits  of  the  land  until  that  time  ;  and  this  covenant  in  ^ 
this  ease  will  make  a  good  lease  for  that  time  if  the 
uncertainty  of  the  time  (whereunto  care  must  be  had) 
do  not  make  it  void/'  [Mr.  Preston  adds  :  "  The  limita- 
tion of  a  certain  term  with  a  collateral  determination 
on  the  event  would  meet  the  difiSculties  of  the  case."] 
"  And  therefore  if  A.  bargain  and  sell  his  land  to  B.  on 
condition  to  re-enter  if  he  pay  him  £100,  and  B.  doth 
[•579]  covenant  with  A.  that  he  will  not  take  the  profits 
until  default  of  payment,  or  that  A.  shall  take  the  profits 
until  default  of  payment  ;  in  this  case,  howbeit,  this  may 
be  a  good  covenant,  yet  it  is  no  good  lea«e  "  ["  for  want,'* 
says  Mr.  Preston,  "  of  a  more  formal  covenant,  and  also 
for  want  of  certainty  of  time."]  "  And  if  the  mortgagee 
covenant  with  the  mortgagor  that  he  will  not  take  the 
profits  of  the  land  until  the  day  of  payment  of  the 
money,  in  this  case,  albeit  the  time  be  certain,  yet  this 
is  no  good  lease,  but  a  covenant  only"  ["since,"  says 
Mr.  Preston,  "the  words  are  negative  only  and  not  af- 
firmative."] 

Then  we  have  to  look  at  the  language  of  the  93rd 
section,  which  secures  to  the  mortgagor  the  right  to  en- 
joy the  land  until  default  in  payment  of  the  principal 
and  interest  money  or  some  part  thereof.  It  is  doubtful 
whether,  if  a  time  for  payment  were  fixed,  the  words 
would  amount  to  a  redemise  to  the  mortgagor,  or  do 
more  than  confer  upon  the  mortgagee  the  right  to  bring 
an  action  for  breach  of  his  right  to  quiet  enjoyment.  I 
am  inclined  to  say,  yes,  they  would  amount  to  a  re- 
demise ;  but  this  point  need  not  be  now  decided.  If,  as 
in  this  case,  no  certain  time  is  fixed  for  payment,  it  is 
not  a  redemise,  and  the  defendant  has  no^  ground  of 
defence  by  reason  of  the  demand  alleged  in  the  state- 
ment of  claim  being  insufficient,  as  the  plaintiff  can  suc- 
ceed without  it.  The  statement  of  claim  alleged  a  de- 
mand of  the  principal  and  interest,  default,  and  the 
defendant's  taking  wrongful  possession.  These  allega- 
tions were  immaterial  ;  the  defendant  was  a  mere 
stranger.  It  is  contended  on  her  behalf  that  as  she  re- 
mained in  possession  she  acquired  the  character  of  a 
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tenant  at  will.  But  a  vendor  who  remains  in  possession 
after  a  conveyance  is  not  a  tenant  at  all  but  a  wrong- 
doer :  Tew  V.  Jones.^^  That  contention  therefore  fails. 
In  all  the  points  contended  for  by  the  defendant  we  think 
she  has  failed.    The  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicifcors  for  plaintiffs  : — Da  vies  <t  Campbell. 
Solicitors  for  defendant  : — Gaunson  &  Wallace. 


Victoria,  1867.— Molesworth,  J.] 

[4  W.  W.  &  a'B.  (L.  R  &  M.)  20. 
In  the  Real  Estate  of  MARGARET  flOOD,  Deceased. 

An  executor  Is  not.  by  virtue  of  his  obligation  to  pay  the  debts 
of  the  deceased,  *'  a  person  interested  "  in  the  real  estate  of  his 
testator  within  the  meaning  of  Sec.  €7  of  the  **  Transfer  of  Land 
Statute,*'  and  is  not  entitled  to  a  rule  to  administer  under  that  Act 

Margaret  Hood,  by  will  dated  before  the  Act  No. 
230,  bequeathed  all  her  "money  and  other  effects"  to 
her  nephew  and  two  nieces.  The  nephew  obtained  pro- 
bate as  executor,  according  to  the  tenor. 

Mr.  a'Beckett  moved,  on  behalf  of  the  executor,  for 
a  rule  to  administer  the  freehold  lands  of  the  deceased, 
upon  the  ordinary  affidavits  stating  that  the  applicant 
was  executor.  The  will  does  not  pass  real  estate.  The 
executor,  as  such,  is  entitled  to  a  rule  to  administer  the 
lands  which  are  to  be  applied  in  payment  of  debts,  and 
to  be  dealt  with  "as  if  held  for  a  term  of  years,"  in 
other  words,  as  if  part  of  the  personal  estate.  The  ex- 
ecutor, by  virtue  of  his  obligation  to  pay  debts,  is  en- 
titled to  the  order  as  a  necessary  step  to  getting  in  what 
is,  in  effect,  an  outstanding  portion  of  the  personalty. 
The  beneficiaries  under  the  will,  who  take  by  the  testa- 
tor's direction,  are  entitled  to  have  this  property  (as  to 
which  no  directions  have  been  given)  applied  in  exonera- 
tion of  the  personal  estate.     A  "teim  of  years"  is  as 
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much  subject  to  debts  as  other  property  ;  and  the  rule 
is  applied  for,  for  the  purpose  of  exonerating  specifically 
bequeathed  property,  by  property  undisposed  of.  Unless 
the  executor  is  for  this  purpose  to  be  treated  as  a  per- 
son "interested  in  the  estate,"  [•21]  within  the  meaning 
of  the  Act,  a  double  administration  will  be  necessary. 
The  Act  contains  no  provisions  to  meet  such  a  case  or  to 
determine  how  or  in  what  proportions  the  debts  are  to 
be  borne  by  the  real  and  personal  estate,  and  the  great- 
est confusion  will  be  caused  unless  the  executor,  who 
has  to  pay,  is  entitled  to  the  lands  available  for  payment 

Cur.  adv.  vult. 

Mr,  Justice  Molesworth  : — ^In  this  case  the  executor 
has,  by  applying  for  a  rule  to  administer  realty  as  an 
intestacy,  admitted  against  his  interest  as  legatee  that 
the  will  did  not  pass  real  estate.     The  application  is 
made  by  him  as  executor,  and  not  as  next  of  kin,  and  is 
supported  on  the  ground  that  the  executor  is  entitled  to 
the  real  estate  undisposed  of  to  convert  into  a  fund  for 
the  payment  of  debts.     I  have,  therefore,  to  consider 
whether  an  executor,  as  such,  is  a  "  person  interested  in 
the  estate,"  within  the  meaning  of  Sec.  67  of  the  Act. 
The  first  observation  which  arises  on  the  application  is, 
that  there  is  no  affidavit  of  any  debts  existing,  but  if  there 
were  debts  I  do  not  consider  that  the  executor's  obliga- 
tion to  pay  them  is  such  an  "  interest "  in  the  real  estate 
as  is  contemplated  by  the  statute.    At  all  events,  the 
Court  has  a  discretion.    I  should  be  disinclined  to  com- 
mit the  administration  to  a  person  having  only  an  in- 
direct interest  of  this  nature,  and  not  a  direct  beneficial 
interest  in  the  property  to  be  administered.     Had  the 
application  been  by  a  legatee  deposing  to  the  existence 
of  debts  exceeding  the  value  of  the  land,  and  seeking 
a  rule  for  the  purpose  of  applying  it  in  payment  in  ex- 
oneration of  the  personal  estate,  very  nice  questions  of 
marshalling  might  have  to  be  considered,  with  which  I 
am  not  at  present  called  upon  to  deal.    The  motion  is 
made  on  behalf  of  the  executor,  claiming  the  real  estate 
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solely  virtute  officii,  whithout  stating  any  special  circum- 
stances, and  I  mnst  refuse  it. 


Supreme  Court,  Victoria.  1879.]        [5  V.  L.  R.  (L.)  462. 

THE  COLONIAL  BANK  OF  AUSTRALASIA 
V.  RABBAGE. 

•'  Transfer  of  Land  Statute  "  (No,  301),  sec,  49 — Adverse  pastes- 
Stan — Tenancy  previous  to  mortgage — Ejectment  by  mortgagee 
— Demand  of  possession. 

The  posseRsion  of  a  tenant  of  a  mortgagor,  under  a  tenancj 
created  prior  to  the  mortgage,  is  not  adverse  to  the  title  of  the 
mortgagee.  The  tenant  is  not  obliged  Toluntarily  to  attorn  to  the 
mortgagee,  and  cannot  be  ejected  by  the  latter,  without  a  preyioua 
demand  of  possession. 

Ejectment  by  mortgagee  against  tenant  of  mortga- 
gor. The  registered  proprietor  of  the  land  in  question,, 
one  Butler,  on  April  24th,  1877,  gave  to  the  plaintiffs  a 
statutory  mortgage,  under  the  "Transfer  of  Land  Sta- 
tute." The  defendant  claimed  to  be  entitled  to  a  part 
of  the  land,  under  a  lease  for  five  years  from  Butler, 
dated  April  14th,  1877.  Default  having  been  made  in 
payment  of  principal  and  interest,  notice  to  pay  was 
given  to  the  [•463]  mortgagor  on  December  5th,  1878, 
the  writ  issued  September  16th,  1879.  The  alleged  lease 
was  not  registered,  and  the  plaintiffs  were  not  aware  of 
it  at  the  time  of  the  mortgage  ;  and  it  was  alleged  that 
the  mortgagor  was  in  possession  at  the  time  of  the  mort- 
gage. In  January,  1879,  the  plaintiffs'  manager  at  Caa- 
tlemaine  asked  the  defendant  to  give  him  a  letter  ac- 
knowledging that  he  was  in  possession  for  the  plaintiffs^ 
but  the  defendant  refused. 

The  verdict  was  directed  for  the  plaintiffs  for  all  the 
land,  except  that  under  the  defendant's  lease,  and  for 
the  defendant  as  to  the  latter  portion.  The  present  rule 
nisi  was  obtained  to  enter  a  verdict  for  the  plaintiffs^ 
as  to  the  latter  piece  of  land,  on  the  ground  that,  on 
the  facts  proved  at  the  trial,  the  certificate  of  title  to 
the  said  piece  of  land  is  conclusive  evidence  of  the  plain- 
tiffs' tiUe  to  tihie  said  piece  of  land. 
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McFarland  showed  cause : — The  plaintiffs  were 
aware,  at  the  time  of  taking  the  mortgage,  that  the  de- 
fendant was  in  possession  as  tenant.  The  interest  of  the 
defendant  is  saved  by  the  last  part  of  the  proviso  of  Sec. 
49  of  the  "  Transfer  of  Land  Statute  "  (No.  301),  as  the 
interest  of  a  tenant  of  the  land  where  the  possession  is 
not  adverse ;  so  the  plaintiffs  as  mortgagors^  took  sub- 
ject to  the  defendant's  tenancy.  Even  in  a  case  of  a 
tenancy  at  will,  which  is  "an  interest"  within  this  en- 
actment, ejectment  could  not  be  maintained,  without 
a  previous  demand  of  possession:  Colonial  Bank  v. 
Roache ;  ^  the  mortgagee  could  not  suddenly  change  a 
person  in  lawful  possession  into  a  trespasser.  The  mort- 
gagor was  in  possession  of  a  part  only,  when  this  action 
was  brought. 

Higinbotham  and  Williams  in  support  of  the  rule  : 

Possession  under  a  tenancy  at  will  has  been  held  to  be 
not  adverse  :  Robertson  v.  Keith  ;2  and  is  not  under  the 
protection  of  the  proviso  as  to  adverse  possession.  [Sta- 
well,  C.J.— The  question  is  whether  the  tenant  was 
bound  to  attorn  to  the  mortgagee.]  The  title  of  the 
mortgagor  was  merely  subject  to  the  tenancy  of  the  de- 
fendant,  but  that  tenancy  was  not  adverse  to  him.  Un- 
der this  enactment  his  rights  are  not  preserved,  unless 
his  possession  is  [♦464]  adverse.  [Stawell,  C.J.— The  ten- 
ant would  be  bound  to  attorn  after  the  mortgagee  had 
foreclosed  or  ejected  the  mortgagor  ;  but  in  this  case 
the  mortgagee  has  not  foreclosed,  though  he  might  have 
done  so.]  The  last  clause  in  Sec.  49  would  be  super- 
fluous as  to  saving  the  rights  of  a  tenant  in  possession, 
If  he  is  in  adverse  possession. 

Cur.  adv.  vult. 

Stawell,  C.J.— The  defendant  was  a  tenant  of  the 
mortgagor,  who  executed  a  mortgage  after  the  com- 
mencement of  the  tenancy,  and  the  Court  is  now  to 
decide  whether  the  defendant  is  a  person  who  had  "any 
nghts  subsisting  under  any  adverse  possession  of"  the 
land  he  occupied,  or  whether  his  possession  was  "the 

'  1  V.  R.,  L.  165;  1  A.  J.  R.  136. 
2  1  V.  R.  E.  at  p.  16:1  A.  J.  R.  u. 
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interest  of  any  tenant  of  the  land,"  "  where  the  posses- 
sion is  not  adverse."  No  demand  of  possession  was  made 
upon  the  defendant  ;  he  was  merely  asked  to  recognise 
the  plaintiflfe  as  his  landlords,  which  he  declined  to  da 
The  opinion  of  the  Conrt  in  Robertson  v.  Keith,*  seems 
peculiarly  applicable  to  the  present  case  ;  there  it  was 
held  that  the  last  clause  of  Sec.  49  prevented  the  certi- 
ficate of  title  from  being  a  conclusive  bar  against  the 
interest  of  a  tenant  of  the  land,  whose  possession  is  not 
adverse..  I  fully  concur  in  that  construction.  The  in- 
terest of  the  defendant,  the  tenant  of  the  land,  the  cer 
tiflcate  of  title  to  which  had  been  granted,  could  not  of 
course  be  adverse  to  that  of  the  mortgagor,  his  lessor ; 
and,  as  the  plaintiffs  derive  title  from  the  same  root, 
the  defendant's  possession  was  not  adverse  to  their 
title.  What  further  steps  the  plaintiffs  can  take  to  ob- 
tain possession  of  the  defendant's  land,  it  is  unnecessary 
to  decide  ;  as  far  as  the  present  proceedings  are  con- 
cerned, the  defendant  is  entitled  to  remain  in  posses- 
sion, and  this  rule  must  be  discharged. 

Barry,  J.,  concurred. 

Stephen,  J. — ^The  Act  repealed  by  the  "Transfer  of 
Land  Statute  "  was  not  intended  originally  to  deal  with 
the  rights  of  persons  in  possession  of  land  ;  the  Act  was 
intended  to  facilitate  the  conveyance  from  one  owner 
to  another.  But  it  was  thought  that  it  could  be  con- 
veniently used  for  that  further  purpose,  and  a  practice 
was  [^465]  devised  in  the  Oflfice  of  Titles  of  issuing  the 
certificates  indorsed  with  a  statement  that  they  were 
subject  to  rights  of  adverse  possession.  That  practice 
was  approved  in  the  present  Act,  and  carried  a  little 
further,  so  that,  though  the  certificate  of  title  is  con- 
clusive against  all  other  persons,  with  one  or  two  slight 
exceptions,  the  rights  of  all  persons  in  possession  are 
preserved.  The  present  case  is  clearly  that  of  a  tenancy, 
as  to  which  nothing  has  been  done  to  determine  it  The 
( 

8  1V.  R.,  E.  11;  1  A.  J.  R.  14. 
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defendant  had  a  right  to  refuse  to  attorn  to  the  plain- 
tiffs, and  his  possession  was  not  adverse  to  their  title. 


Rule  discharged. 


AttorneyB  for  the  plaintiffs  :— Monle  A  Seddon. 
Attorney  for  the  defendant :— Cresawell. 


Supreme  Court,  Victoria,  1879.]       [5  V.  L.  R  (L.),  167. 
JONES  V.  PARK. 

''Trannfer  of  iMfid  Statute*'   {No.  301),  sec.  64— Act  No.  610, 
sees.  2,  3 — Conclusiveness  of  certificate  of  title  as  to  right-of-way. 

Where  a  right-of-way  is  specified^ in  a  certificate  of  title  of  the 
Benrient  tenement,  the  correctness  of'  the  certificate  cannot  be  im- 
pugned in  an  action  for  trespass. 

Semble.  if  the  parcels  of  the  servient  tenement  have  been  errone- 
oasly  described,   the  error  should  be  corrected  by  another  certificate. 

Declaration  for  that  the  plaintiff  was  possessed  of 
certain  lands  coloured  red  on  the  plan  in  the  margin, 
and  Vas  entitled  to  a  right  of  way  from  the  said  land 
over  a  certain  close  to  a  public  highway,  and  back  again 
from  the  said  public  highway  over  the  said  close  to  the 
said  land,  for  himself  and  his  servants  on  foot,  etc.,  and 
the  defendant  wrongfully  obstructed  and  fenced  in  part 
of  the  said  way.  Pleas  :  Not  guilty  and  denial  of  ob- 
struction. The  verdict  was  for  the  plaintiff,  with  nomi- 
nal damages. 

The  plaintiff  put  in  a  certificate  of  title  to  himself, 
dated  20th  July,  1878,  giving  him  a  right  of  way,  as 
shown  on  the  plan  in  the  margin  ;  his  evidence  also 
showed  that  the  defendant  had  put  up  a  fence,  reducing 
the  width  of  the  way  from  10  feet  to  8  feet  2  inches. 
Evidence  was  rejected  of  what  took  place  before  the 
[•168]  issue  of  his  certificate,  as  to  the  right  of  way  and 
its  boundaries.  The  defendant's  certificate  of  title, 
dated  19th  February,  1874,  was  also  put  in  by  the  plain- 
tiff, showing  that  the  defendant's  fence  should  be  1  foot 
9  inches  further  back  from  the  way,  and  upon  its  face, 
giving  the  defendant  a  right  of  way  as  coloured  red  on 
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the  plan  in  the  margin.  The  plaintiff  tendered  the  Crown 
grants  of  the  land,  which  were  objected  to  and  rejected. 
There  was  also  put  in  a  certificate  of  title  to  one  Hugh 
Peck,  dated  30th  June,  1875,  and  a  transfer  to  the  plain- 
tiff, dated  10th  July,  1878.  The  defendant  tendered  evi- 
dence of  his  occupation  of  a  wedge-shaped  piece  of  land, 
part  of  the  plot  coloured  red  in  the  defendant's  certifi- 
cate of  title,  ranging  from  2  feet  8  inches  wide  at  the 
one  end  to  nothing  at  the  other,  but  this  evidence  was 
rejected. 

The  defendant  obtained  a  rule  nisi  to  enter  a  verdict 
for  himself  on  the  ground  that  the  evidence  disclosed  by 
the  certificates  of  title  oiF  t!he  plaintiff  and  defendant 
did  not,  nor  did  any  other  evidence,  show  that  the  de- 
fendant had  obstructed'  the  plaintiff's  right  of  way;  or 
for  a  new  trial,  on  the  ground  of  the  rejection  of  evid- 
ence to  show  that  the  land  occupied  by  the  defendant 
extended  up  to,  but  not  beyond,  his  proper  N.W.  and  S. 
E.  boundary  as  disclosed  by  his  certificate  of  title. 

The  defendant's  contention  was  that  the  plaintiffs 
certificate  of  title,  by  inadvertence  in  the  Office  of  Tttles, 
comprised  2  feet  3  inches  too  much  in  depth,  as  shown 
by  the  original  deed,  and  by  the  defendant's  occupa- 
tion under  his  prior  certificate  of  title. 

Williams  showed  cause  : — The  defendant  cannot  be 
allowed  to  go  behind  his  own  certificate  of  title  ;  it  is 
conclusive,  above  all  upon  him.  Under  Act  (No.  610), 
Sec.  2,  the  statement  of  an  easement  upon  the  certi- 
ficate of  title  is  conclusive.  Sec.  3  gives  secure  and 
indefeasible  title  to  the  right  of  way  delineated  upon  the 
plaintiff's  certificate. 

Helm  and  Dr.  Dobson  in  support  of  the  rule  : — ^Act 
No.  610  is  incorporated  with  the  "  Transfer  of  Land  Sta- 
tute," No.  301.  Of  course,  if  the  defendant's  certificate 
is  conclusive  on  this  matter,  there  is  nothing  more  to 
be  said;  but  the  Court  will  not  hastily  come  to  such  a 
conclusion.  Expressions  used  in  an  Act  are  not  to 
[•169]  be  varied  in  another  part  of  that  Act,  or  in  a 
subsequent  Act  on  the  same  subject  matter,  unless  a 
change  of  meaning  is  intended.    Under  Sec.  64  the  cer- 
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tificate  may  give  a  right  of  way  over  a  road  coloured 
brown  on  the  plan  in  the  margin  thereof.  Act  No.  610, 
Sec.  ^y  requires  the  map  to  be  endorsed  on  the  certifi- 
cate. Strict  compliance  with  the  statute  is  necessary 
to  give  an  indefeasible  right  of  way.  Sec.  34  of  Act  No. 
301  requires  certificates  to  be  in  the  form  in  the  3rd 
schedule,  directing  that  the  registrar  shall  endorse  the 
particulars  of  dealings,  etc.;  the  scheduled  form  speaks 
of  the  land  being  delineated  on  the  plan  in  the  margin  ; 
thus  a  distinction  is  made  between  the  margin  and  an 
endorsement.  Act  No.  610,  Sec.  3,  uses  the  word  "en- 
dorsed." The  validity  of  the  certificate,  in  respect  of 
the  easement,  depends  upon  its  strict  compliance  with 
the  requirements  of  the  Act. 

Per  Curiam.  By  the  Act  No.  610,  the  Legislature,  it 
is  said,  have  impliedly  authorised  the  registration  of 
easements  mentioned  in  that  Act,  whether  relating  to 
the  servient,  or  the  dominant,  tenement ;  but  as  both 
laws,  the  "  Transfer  of  Land  Statute  • '  and  the  amending 
Act,  are  to  be  read  together,  and  as  the  requirements  of 
the  34th  section  of  the  former  are  different  from  those 
of  the  3rd  section  of  the  latter  enactment — the  one  re- 
ferring to  an  endorsement,  the  other  to  a  plan  on  the 
margin — we  are  invited  to  infer  that  this  power  waa 
not  to  be  exercised.  It  is  unnecessary  to  decide  on  the 
construction  proper  to  be  placed  on  this  amending  Act; 
but  conceding  that  it  is  to  have  the  effect  contended 
for,  and  that  both  the  sections  refer  to  the  same  sub- 
ject matter,  the  requirements  of  those  sections  may, 
we  think,  be  regarded  as  directory,  not  mandatory.  Cer- 
tain easements  may  be  registered  ;  and  a  certificate  that 
the  person  named  is  entitled  to  an  easement,  affords 
conclusive  evidence  that  he  is  so  entitled.  We  think 
sufficient  answer  may  be  thus  given  to  the  present  ob- 
jection. How  an  error,  if  really  there  is  one,  is  to  be 
corrected,  we  are  not  called  upon  to  decide  ;  a  new  cer- 
tificate, with  a  correct  description,  might  perhaps  be 
issued. 

Rule  discharged. 
Attorney  for  the  plaintiff  :— O'Halloran. 
Attorney  for  the  defendant  :— A.  Grant 


424  T0RREN8  CA8EB. 


SupuEME  Court.  Victoria,  1879.]        [5  V.  L.  R.  (L.)  285. 

DAVIDSON  V.  BROWN. 
Appeal — County  Court  ^Nonsuit  in  deference  of  opinion  to  Judge, 

Where  a  plaintiff  in  a  Ck)unty  Court  submits  to  a  nonsuit  in 
deference  to  the  expression  of  an  adverse  opinion  by  the  Judge,  the 
propriety  of  snoh  nonsuit  is  a  question  of  law  on  which  an  appeal 
may  be  based. 

Upon  a  contract  for  sale  of  land  held  under  the  *'  Transfer  of 
Land  Statute"  (No.  301),  in  which  the  vendor  undertakes  to  sign 
a  transfer,  the  purchaser  is  only  entitled  to  a  transfer  under  the  Act, 
and  is  not  entitled  to  any  abstract  of  title  or  production  of  docu- 
ments. 

Appeal  from  the  County  Court,  Sale. 

The  plaint  was  by  a  purchaser  of  land  under  the 
"Transfer  of  Land  Statute"  (No.  301),  upon  a  contract 
of  sale  by  which  the  defendant  sold  the  land,  and  under- 
took to  sign  a  transfer  and  to  pay  half  the  costs  of  the 
transfer.  The  defendant  paid  into  Court  the  amount  of 
half  such  costs-  The  transfer  was  signed,  and  the  pos- 
session of  the  land  given  to  the  plaintiff.  He,  however, 
insisted  that  he  had  a  right  to  delivery  of  an  abstract  of 
title,  and  copies  of  all  deeds  and  documents  relating  to 
the  land,  which  were  not  in  the  defendant's  possession. 
The  Judge  expressed  himself  strongly  against  the  plain- 
tiff's contention,  and  the  plaintiff,  in  deference  to  the 
Judge's  opinion,  submitted  to  a  nonsuit  The  case 
stated  that  the  plaintiff  "elected  to  be  nonsuited." 

Kelleher,  for  the  appellant,  moved  that  the  case  be 
remitted  to  the  Judge  to  amend  the  statement 

Per  Curiam.^  It  is  quite  unnecessary  to  remit  the 
case.  A  nonsuit  accepted  in  deference  to  the  expressed 
opinion  of  the  Judge,  does  not  prejudice  the  plaintiff's 
position  on  appeal;  the  propriety  of  the  nonsuit  then 
becomes  a  question  of  law.  The  position  differs  materi- 
ally from  that  of  a  plaintiff  who  elects  to  be  nonsuited 
upon  a  failure  of  his  proofs. 

The  appeal  was  then  argued. 

Kelleher,  for  the  appellant     [♦289] 

1  Stawell,  C.  J.,  Barry  &  Stephen,  JJ. 
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Williams,  for  the  respondent,  was  not  called  upon. 

Per  Curiam.     The  transfer  under  the  Act  was  all 
that  the  plaintiff  was  entitled  to. 

Appeal  dismissed. 

Attorneys  for  the  appellant  : — Bencroft  &  Smith,  for  Patten  ie 
Bencroft,  Sale. 

Attorneys  for  the  respondent : — Willan  &  Sons,  for  Bnsh,  Sale. 


Supreme  Court,  Victoria,  1877.]  [3  V.  L.  R.  (L.)  36. 

Ex  parte  GUNN,  In  re  THE  "TRANSFER  OF  LAND 
STATUTE." 

''Trawtfer  of  Land  Statute''  (No.  301),  sec.  24— -Power  of  Court 
to  restrain  ret/ ist ration^  wliere  caveat  cannot  be  followed  by 
action  or  smt. 

The  Ck>urt  has  jurisdiction  under  the  Act  No.  301,  Sec.  24,  to 
proceed  by  rule  nisi  and  absolute  to  restrain  the  Registrar  of  Titles 
from  bringing  land  under  the  Act,  where  no  other  proceedings  at 
law  or  in  equity  are  open  to  a  caveator. 

Rule  nisi  to  restrain  the  Registrar  of  Titles  from 
bringing  certain  land  under  the  "  Transfer  of  Land  Sta- 
tute." 

Edwin  Nott  applied  to  the  Registrar  of  Titles  to 
bring  certain  land  under  the  Act,  and  the  present  ap- 
plicant, George  Gunn,  lodged  a  caveat  against  the  ap- 
plication, as  to  the  portion  of  land  now  in  question. 
Gunn  and  Nott  were  owners  in  fee  of  adjoining  plots, 
and  there  were  disputes  concerning  a  narrow  strip  along 
the  whole  depth  of  the  land,  as  to  the  boundary  between 
the  two  pieces  of  land.  According  to  their  resi)ective 
conveyances,  the  boundaries  were  to  be  rectilinear.  Ou 
the  land  itself,  in  some  places,  the  buildings  of  one 
party  occupied  the  width  of  this  si  rip,  and  in  others  the 
buildings  of  the  other  party,  so  that  the  boundaries  in 
fact  intet*locked.  Both  parties  had  been  in  possession 
of  their  respective  allotments  for  more  than  the  statu- 
tory period  of  limitation,  though  it  did  not  appear  how 
long  the  buildings  had  been  erected.    Gunn  had  placed 
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»ome  erection  beyond  this  disputed  strip,  for  which  Nott 
brought  an  action  of  trespass,  as  well  as  for  trespass  on 
the  whole  strip,  in  which  he  recovered  judgment;  this 
judgment  was  aftjerwards  (restricted  by  a  Judge'a  order 
to  the  part  beyond  the  strip.  Nott  then  applied  to  the 
Registrar  of  Titles  to  register  his  land  under  the  "  Trans- 
fer of  Land  Statute,"  including  the  whole  of  the  land 
comprised  in  the  action  of  trespass.  Thereupon  Gunn 
lodged  a  caveat  in  respect  of  the  rectangular  strip. 

The  present  rule  nisi  was  obtained  in  last  term,  be- 
fore the  expiration  of  the  caveat,  on  the  ground  that  the 
present  applicant  had  no  other  remedy  ;  he  could  not 
bring  ejectment  because  he  was  in  possession  of  the 
land  ;  nor  was  any  remedy  open  to  him  by  suit  in  equity 
in  the  circumstances  ;  while  if  a  certificate  of  title 
were  to  issue  under  the  Act,  and  the  holder  of  it  were  to 
[•37]  obtain  possession,  the  owner  would  be  unable  to  dis- 
possess him.  The  caveat  would  have  lapsed  unless  some 
proceeding  had  been  taken  within  a  month. 

Williams  showed  cause  : — The  only  section  of  the 
*'  Transfer  of  Land  Statute ''  (No.  301),  under  which  it  is 
pretended  that  the  Court  has  the  power  to  make  the 
order  now  sought,  is  Sec.  24.^  But  it  has  already  been 
decided  that  a  Judge  in  Chambers  has  no  power  to  make 
such  an  order.  Re  Power,^  and  the  Court  is  not  put  on 
any  different  footing  by  this  section  ;  the  order  men- 
tioned therein,  must  be  of  a  kind  which  the  Court  or 
Judge  could  previously  have  made.  The  Court  refused 
to  act  in  this  way  in  Hodgson  v.  Hunter.' 

a'Beckett  in  support  of  the  rule  : — A  jurisdiction  is 
impliedly  given  by  the  words  of  the  section.  The  actual 
decision  in  Re  Power  is  that  such  an  order  could  not 
be  made  in  Chambers.  In  Hodgson  v.  Hunter »  Moles- 
worth,  J.,  considered  that  the  latter  part  of  the  section 

>Soo.  24:  •*  After  the  expiration  of  one  month  from  the  receipt 
thereof,  sach  caveat  shall  be  deemed  to  have  lapsed  unlera  the  person  by 
whom  or  on  whose  behalf  the  same  was  lodged  shall  within  that  time 
have  taken  proceeding's  in  a  Court  of  competent  jurisdiction  to  establish 
his  title  ...  or  shall  have  obtained  ...  an  injunction  or  order 
of  the  Supreme  Court  or  a  Judge  restraining  him  (the  registrar)  from 
bringing  the  land  under  the  Act.' 

«  6  W.  W,  A  a'B.  L.  81. 

»  3  A.  J.  R.  13. 
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was  not  inoperative,  and  that  an  order  aueh  as  now 
sought  could  be  made  by  the  Court,  where  a  proper  case 
should  be  made  out  Here  we  have  no  other  remedy 
either  at  law  or  in  equity  ;  the  .applicant  is  otherwise 
helpless  to  prevent  the  other  party  from  taking  away 
from  him  land  to  which  he  has  a  title,  and  of  which  he 
is  in  possession.  The  judgment  in  the  action  of  trespass 
is  in  favour  of  Gunn,  in  respect  of  the  strip  of  land  in 
question  ;  and  that  judgment  would  be  inoperative  if 
the  Court  cannot  make  this  order.  Sec.  152  gives  the 
Court  power  to  make  rules  and  orders  to  regulate  any 
proceedings  to  carry  out  the  provisions  of  the  Act,  the 
intention  being  that  the  Court  should  supplement  the 
Act  where  it  is  not  suflBciently  explicit.  [Fellows,  J. — 
Smeeton  v.  Collier*  decides  that  power  given  to  the 
Court  may  be  exercised  by  a  Judge,  unless  [•SS]  the  Act 
conferring  the  power  shows  an  intention  to  the  con- 
trary ;  so  that  the  decision  in  Re  Power  *  would  nega- 
tive jurisdiction  in  the  Court  ;  that  case,  however,  was 
not  cited.] 

Williams  in  reply  : — Re  Power  ^  is  based  on  the  fact 
that  where  the  Act  refers  to  a  Judg3  in  Chambers,  it 
does  so  in  express  terms.  The  effect  of  the  dictum  in 
Hodgson  V.  Hunter  •  is  merely  that  a  stop  might  be  put 
to  the  proceeding  to  register  the  land,  until  evidence  had 
been  taken  in  some  proper  suit  ;  but  in  this  case  no 
action  or  suit  could  be  commenced.  No  period  is  sug- 
gested for  the  desired  stay  of  proceedings.  If  Sec.  24  does 
give  the  Court  power  to  stop  registration,  such  power 
will  not  be  exercised,  unless  the  Court  can  see  what  is 
to  follow  ;  it  will  not  fetop  the  registrar  indefinitely  from 
doing  what  the  Act  commands  him  to  do.  [Stawell, 
C.J. — The  Court  could  direct  issues  to  inform  itself  as 
to  any  disputed  facts.  Fellows,  J. — ^.Just  as  in  the  caso 
of  a  warrant  of  attorney  alleged  to  have  been  obtained 
by  fraud.]  Where  the  Act  intends  to  give  any  new 
remedy,  it  creates  it  in  express  terms,  as  in  Sees.  128, 

*  1  Ex.  457  ;  6  D.  A  L.  184 ;  17  L.  J.  (Ex.)  57. 
»  6  W.  W.  A  a'B.  L.  81. 

•  3  A.  J.  R  13. 
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132.  As  to  there  being  no  other  remedy,  the  party  in 
possession  can  himself  apply  to  be  registered  as  the 
owner,  and  the  registrar  will  then  have  to  decide  be- 
tween the  two.  To  conie  to  the  facts  of  the  case,  though 
the  affidavit  on  which  this  rule  was  obtained,  alleges 
a  legal  title  and  possession  in  the  present  applicant,  the 
answering  affidavits  state  that  the  respondent  is  in 
possession  and  has  title  ;  there  is  a  direct  conflict.  If 
we  are  in  possession,  the  applicant  can  bring  ejectment. 
[FellowB,  J. — ^If  your  title  is  not  one  wMch  could  be 
forced  upon  an  unwilling  purchaser,  you  ought  not  to 
be  allowed  to  register.  The  Registrar  of  Titles  has  no 
jurisdiction  to  decide  upon  a  caveat,  inter  partes,  he 
cannot  go  until  the  caveat  has  lapsed.] 

Stawell,  C.J. — There  is  some  difficulty  in  the  con- 
struction of  Sec.  24  ;  but  the  intention  of  the  Legislature 
seems  to  have  been  that  the  Court  should  have  power 
to  interfere  in  such  a  case  as  the  present,  and  in  the 
mode  contended  for  by  the  present  applicant.  If  it  were 
not  so,  a  case  might  arise  in  which  there  could  be  no. 
redress  for  an  undoubted  injury,  and  no  proceedings  [•SO] 
which  a  caveator  could  institute  in  support  of  his  caveat, 
and  so,  with  a  valid  objection  to  the  applicant's  title,  he 
may  yet  have  no  means  of  preventing  registration.  I 
gather  from  the  whole  section  an  intention  that  the 
Court  may  stop  the  registrar  from  doing  that  which 
would  conclude  the  rights  of  any  party  interested,  until 
an  opportunity  had  been  afforded  him  of  contesting  the 
applicant's  claim.  If  the  case  of  Re  Power  conflicts 
with  this  decision,  it  must  be  considered  as  overruled  as 
far  as  it  does  so. 

The  present  rule  will  be  made  absolute  to  restrain 
the  registrar  from  proceefling  in  the  matter  until  further 
order.  It  will  be  for  the  present  applicant  to  decide 
whether  he  will  seek  to  have  issues  directed  on  the 
facts.  It  is  not  a  case  of  costs,  as  the  previous  decision 
justified  the  opposition  to  the  grant  of  this  rule. 

Fellows,  J. — The  view  taken  in  Hodgson  v.  Hunter, 
that  Sec.  24  gives  this  Court  by  implication  power  to 
proceed  in  this  manner,  is  borne  out  by  an  analogous 
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case  in  which  an  Act  made  it  lawful  for  certain  personn 
to  apply  to  the  Court  of  King's  Bench  for  a  mandamus, 
and,  thereupon,  for  the  Court  to  inquire  into  his  title, 
and  provided  what  should  be  done  if  the  Court  should 
award  such  mandamus,  without  directly  giving  power 
to  award  it  ;  yet  the  Court  held  that  such  power  was 
impliedly  conferred  :  R  v.  Harwich/  The  respondent's 
rights  are  not  concluded  ;  he  may,  if  sufficiently  con- 
fident in  his  position,  convey  the  disputed  land  without 
regard  to  the  claim  of  the  present  applicant,  or  take  any 
other  proceedings  open  to  him  outside  the  provisions  of 
this  Act  ;  the  present  rule  merely  prevents  him  from 
adopting  the  summary  procedure  of  the  Act,  in  a  case 
to  which  it  is  not  properly  applicable.  The  applicant's 
rights  are  in  no  wise  affected  by  this  motion. 

Rule  absolute. 

Attoraej's  for  the  applicant  r-rCrisp,  Lewis  &  Hedderwick. 
Attorney  for  the  respondent  .-—Abbott. 


Supreme  Court,  Victoria,  1879.]        [5  V.  L.  R.  (L.)  157. 
LOUGH  V.  BALL. 

*' Transfer  of  Lajid  Statute'*  {No,  301),  sees.  93,  04— -Action  by 
mortga^jor  for  use  a7id  occupation. 

Whore  the  mortgagee  of  land,  under  the  "Transfer  of  Land 
Statute."  has  not  entered  into  possession,  a  transferee  of  the  mort- 
gagor may,  without  the  consent  of  the  uiortgaj^ee,  maintKin  an  action 
for  use  and  occupation  against  a  person  who  has  been  let  into  pos- 
session under  the  mortgagor  after  the  date  of  the  mortgage,  if  there 
he  any  evidence  of  a  recognition  by  the  defendant  of  the  plaintiflf's 
title. 

Action  on  the  common  count  for  use  and  occupation. 
A  verdict  was  entered  by  consent  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit. 

The  plaintiff  held  a  certificate  of  title  under  the 
"Transfer  of  Land  Statute,"  subject  to  a  mortgage,  she 
being  a  transferee  from  the  mortgagor. 

On  27th  May,  1874,  one  Byrnes  married,  having  ex- 
ecuted a  settlement  of  the  premises  in  question  upon  his 

'8  A.  A  E.  919. 
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wife.  On  7th  January,  1875,  a  certificate  of  title  issued 
to  Mrs.  Byrnes.  On  26th  May,  1875,  a  transfer  having 
been  executed  by  Mrs.  Byrnes  to  her  father,  Fitzpatrick^ 
a  certificate  of  title  issued  to  him. 

On  ['158]  26th  Septembef,  1876,  Fitzpatrick  executed 
a  mortgage  to  a  bank,  which  was  registered.  In  Octo- 
ber, 1876,  Mrs.  Byrnes  died.  On  16th  April,  1878,  Fitz- 
patrick executed  a  transfer  to  the  plaintiff,  Mrs.  Louch, 
and  on  30th  April,  1878,  a  certificate  of  title  issued  to 
her,  subject  to  the  mortgage,  a  memorandum  of  which 
was  endorsed  thereon.  In  June,  1878,  Byrnes,  who  was 
then  in  possession  of  the  premises,  gave  up  possession 
to  the  trustees  of  a  creditor's  deed  then  executed  by  him. 
About  1st  July,  1878,  the  defendant  agreed  verbally 
with  the  trustees  to  rent  the  premises  at  £2  10s.  a  week, 
and  then  went  into  possession. 

In  July,  1878,  the  plaintiff's  husband  called  upon  the 
defendant,  and,  after  some  conversation,  said  he  was 
sorry  he  had  let  the  defendant  into  possession,  to  which 
the  defendant  Replied  that  he  had  been  put  into  posses- 
sion by  the  trustees.  He  then  asked  the  defendant  to 
take  the  premises  at  £3  a  week,  to  which  the  defendant 
replied  that  he  would  not  give  more  than  £2,  and  that 
the  roof  leaked  ;  Louch  then  said  he  would  send  up  the 
plumber  to  repair  it.  For  the  plaintiff,  it  was  stated  that 
Byrnes  had  paid  rent  to  her.  It  was  alleged  for  the 
defendants  that  Byrnes  never  paid  rent  to  anyone.  On 
6th  July,  1878,  the  trustees  gave  to  the  mortgagee  no- 
tice of  the  deed  of  assignment,  and,  on  2nd  August,  to 
the  defendant  not  to  pay  rent  to  anyone  but  them.  The 
present  rule  nisi  was  granted  on  the  grounds  that  the 
plaintiff  had  not  obtained  the  previous  consent  in  writ- 
ing of  the  mortgagee,  as  required  by  Sec.  94  of  the 
"  Transfer  of  Land  Statute  "  ;  and  that  no  evidence  of 
an  express  or  implied  tenancy  was  adduced  by  the  plain- 
tiff in  support  of  this  action. 

Hodges  showed  cause : — There  was  ample  evidence 
to  go  to  a  jury  to  sustain  a  verdict  for  the  plaintiff.  Thi» 
form  of  action  is  not  based  upon  any  demise  :  Wood- 
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fairs  Landlord  and  Tenant  (8th  Ed.),  666.  In  Church- 
ward V.  Ford  ^  the  plaintiff  had  no  title,  and  therefore 
it  was  held  necessary  for  him  to  prove  a  distinct  agree- 
ment by  the  tenant  to  pay  him.  In  Sloper  v.  Saunders,^ 
also  relied  upon  by  the  defendant,  the  plaintiff  had  no 
title,  and  no  contract  with  the  defendant.  In  the  present 
case,  the  plaintiff  has  an  indefeasible  title  ;  there  was. 
a  negotiation  ['ISO]  between  her  and  the  defendant^ 
after  which  the  defendant  remained  in  possession.  The 
mortgagor  is  not  prevented  from  suing  if  the  action  is> 
one  which  the  mortgagee  could  not  have  maintained. 
Sec.  84  of  the  Act  No.  301,  allowing  a  mortgage  of  land 
under  the  Act,  provides  that  the  mortgagee  shall  not  be 
the  legal  owner,  for  it  enacts  that  the  mortgage  shall  not 
operate  as  a  transfer.  Though  Sec.  93  gives  the  mort- 
gagee the  same  remedies  as  he  would  have  had  if  the 
legal  estate  had  been  vested  in  him,  that  would  not  en- 
able him  to  sue  a  tenant  of  the  mortgagor  who  became 
sudh  after  the  mortgage  ;  his  only  remedy  against  such 
tenant  would  be  to  treat  him  as  a  trespasser,  unless  thc^ 
tenant  entered  into  a  new  contract  with  him  :  Moss  v. 
Gallimore^    in  notes,  citing  Evans  v.  Elliot* 

Molesworth  in  support  of  the  rule  : — There  is  no 
evidence  of  anything  amounting  to  an  attornment  by  the 
defendant  to  the  plaintiff,  or  a  new  contract  between 
them  ;  there  is  nothing  but  a  fruitless  negotiation,  in 
which  they  remained  at  arm's  length.  The  defendant 
was  put  in  possession  by  the  trustees  as  strangers  to 
the  plaintiff  and  had  occupation,  and  he  was  warned  hj 
them  not  to  pay  anyone  else.  A  mere  wrongdoer  could 
defeat  this  action:  Cripps  v.  Blank  ;»  and  the  de- 
fendant is  in  a  much  stronger  position.  There  shoul* 
have  been  some  evidence  of  a  holding  by  him  by  the 
permission  of  the  plaintiff  :  Tew  v.  Jones,«  instead  of 
which  It  was  shown  that  the  defendant  held  contrary  to> 

1  2  H.  &  N.  446;  26  L.  J.  (Ex.)  364. 

2  29  L.  J.  (Ex.)  275. 

8  1  Smith'8  L.  C.  (5th  Ed.)  at  p.  650. 

*  9  A.  A  E.  842. 

»  9  Dowl.  &  Ry.  480. 
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the  plaintiff.  The  plaintiff  could  not,  by  giving  the  no- 
tice, make  a  contract  between  her  and  the  defendant ; 
Churchward  v.  Ford,^  per  Pollock,  C.  B.  Under  the 
"Transfer  of  Land  Statute,"  neither  the  mortgagor  nor 
his  transferee  can  sue  without  the  previous  consent  in 
writing  of  the  mortgagee  ;  under  Sec.  93  a  mortgagee 
could  maintain  this  action  as  there  was  money  owing  on 
the  mortgage  ;  he  can  bring  any  action  which  the  owner 
could,  so  long  as  there  is  any  money  owing.  The  defen- 
dant had  notice  not  to  pay  rent  to  the  mortgagor.  The 
proof  of  the  existence  of  a  mortgage  nonsuits  the  plain- 
tiff, unless,  under  Sec.  94,  he  p'roves  a  [•160]  consent  in 
writing  by  the  mortgagee.  The  mortgagee  is,  as  long 
as  the  money  is  unpaid,  practically  the  owner  of  the 
land.  [Stawell,  C.J. — That  will  not  prevent  the  mort- 
gagor from  suing  for  use  and  occupation  before  the 
mortgagee  enters  into  possession.] 

Per  Curiam.  No  attornment  is  necessary.  A  recogni- 
tion by  the  defendant  of  the  plaintiff's  title,  with  proof 
of  occupation,  w^ould  be  sufficient  to  sustain  the  present 
action.  There  was  some  evidence  of  such  recognition 
and  occupation,  on  which  a  jury  might  properly  have 
acted.  The  powers  conferred  by  Sec.  93  of  the  "  Trans- 
fer of  Land  Statute"  upon  the  mortgagee  do  not  pre- 
vent the  mol'tgagor  from  maintaining  an  action  for  use 
and  occupation  before  the  mortgagee  enters  into  pos- 
session. No  consent  in  writing  of  the  mortgagee  was 
necessary  in  this  instance,  for  the  mortgagee  himself 
could  not  have  brought  the  present  action  ;  the  mere  sub- 
sequent recognition  of  the  mortgagee  by  the  defendant 
would  not  have  enabled  him  to  do  so,  for  he  had  pre- 
viously recognized  the  mortgagor*,  and  was  indebted  to 
him  for  the  occupation  he  had  already  enjoyed;  proof  of 
the  mortgage  would  not  have  nonsuited  the  plaintiff. 
The  case  does  not  fall  within  the  purview  of  the  statute. 
The  rule  must  be  discharged. 

Rule  discharged. 

Attorneys  for  the  plaintiff :— Davies  &  Strongman. 
Attorney  for  the  defendant :— Sievwright. 


7  2  H.  &  X.  446,  2«  L.  J.  (Ex.)  364. 
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Victoria,  1870.— Stawell,  C.J.]  [1  V.  R.  (L.)  86. 

WILKINSON  V.  BROWN. 

"  Trawfer  of  Land  Statute  " — Certificate  of  title — Evidence, 

A  daplioate  oertificate  of  title  under  the  **  Transfer  of  Land  Stat- 
utes "  is  admissible  as  prima  facie  evidence  of  title  in  ejectment. 

At  the  trial  of  an  action  of  ejectment,  the  plaintiff 
tendered  as  evidence  of  his  title  a  duplicate  certificate 
of  title  under  the  "  Transfer  of  Land  Statute.''  It  was 
objected  for  the  defendant  that  the  duplicate  certificate 
was  inadmissible,  and  that  the  original  certificate  in  the 
registrar's  book  should  be  produced  as  the  best  evidence, 
and  the  only  conclusive  evidence  under  the  statute.  The 
objection  was  overruled,  and  a  verdict  was  entered  for 
the  plaintiff. 

Molesworth  now  moved  for  a  rule  nisi  to  enter  a 
verdict  for  the  defendant  on  the  ground  of  the  improper 
reception  of  this  evidence,  and  that  the  defendant  had 
proved  an  adverse  possession  for  more  than  fifteen  years, 
as  to  which  latter  ground  leave  had  been  reserved  at 
the  trial. 

Stawell,  C.J.— The  "Transfer  of  Land  Statute,"  Sec 
47,  enacts  that  the  certificate  shall  be  conclusive  evid- 
ence, but  it  does  not  declare  that  the  duplicate  original 
shall  not  be  prima  facie  evidence — as  it  may  be  altered 
or  there  may  be  two  duplicates — ^and  the  certificate 
alone  is  made  conclusive  evidence.  But  of  what  use  is 
the  duplicate  if  it  is  no  evidence  ?  To  grant  a  rule 
would  only  be  to  throw  doubt  on  a  matter  on  which  we 
entertain  no  doubt.  We  are  of  the  opinion  the  duplicate 
certificate  affords  some  evidence  of  title. 

Rule  granted  only  on  the  ground  of  adverse  posses- 
sion. 

Attorney  for  plaintiff : — O'Brien. 
Attorney  for  defendant : — Wilkinson. 

H.  TOR.  CAS.— 28 
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Supreme  Court,  Victoria,  1871.]  [2  V.  R.  (L.)  111. 

In  the  Matter  of  THE  "TRANSFER  OF  LAND 
STATUTE,"  AND  IN  THE  Matter  of  HENRY 
GEORGE  WISE. 

"  Transfer  of  Land  StatuW  {No.  301),  sec.  117— Caveat—Order 
to  delay  registering — Jurisdiction, 

A  Jadge'8  order  ander  the  **  Transfer  of  Land  Statute,"  Sec.  117.  to 
delay  registering  a  transfer  did  not  shew  upon  the  face  of  it,  nor  did  it 
appear  upon  the  affidavits  upon  which  the  order  was  drawn  op,  that 
the  order  had  been  made  within  fourteen  days  after  notice  to  the 
caveator. 

Held,  that  the  order  was  bad,  and  rule  nisi  to  set  it  aside  made 
absolute. 

Rule  nisi  to  set  aside  an  order  of  Molesworth,  J.  The 
order  sought  to  be  set  aside  was  made  under  the  ^^Trans- 
fer  of  Land  Statute,"  Sec.  117,  on  the  25th  April,  1871. 
The  order  as  drawn  up  was  that  upon  reading  certain 
affidavits,  and  hearing  counsel  for  the  London  Chartered 
Bank  of  Australia,  upon  Edwin  Brett,  the  manager  of 
the  bank,  giving  an  undertaking  to  indemnify  to  the 
extent  of  £200  any  person  against  any  damage  that 
might  be  sustained  by  reason  of  any  disposition  of  certain 
land  specified  in  the  order,  being  delayed,  and  upon  such 
undertaking  being  lodged  with  the  associate,  the  learned 
Judge  did  order  and  direct  the  Registrar  of  Titles  to 
delay  registering  any  person  as  transferee  or  proprietor 
of  or  registering  any  dealing  with  said  land  or  any  part 
thereof,  for  six  months  from  the  date  of  the  order. 

[•122]  The  affidavits  on  which  the  order  was  based, 
shewed  that  in  January,  1870,  Mr.  G.  H.  Hayes,  a  miller, 
gave  the  bank  a  lien  over  the  land  (which  was  registered 
under  the  statute)  by  way  of  equitable  mortgage  ;  that 
in  November,  1870,  the  bank  lodged  a  caveat  forbidding 
dealing  with  the  land  ;  that  on  11th  January,  1871,  the 
bank  instituted  a  suit  in  equity — London  Chartered 
Bank  v.  Hayes  * — ^to  enforce  their  equitable  mortgage  ; 
that  on  the  31st  January,  1871,  the  land  was  sold  by  the 
sheriff  of  Ballarat  under  an  execution:  Griffiths  v.  Hayes; 

'  2  V.  R.  Eq.  104. 
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that  one  of  the  bank  officials  attended  the  sale,  and  read 
a  notice  of  the  bank's  lien,  cautioning  purchasers  ;  that 
Wise  (a  clerk  of  Hayes')  bought  for  £200;  that  the  sheriff 
signed  a  transfer  on  the  9th  February,  and  that  this  was 
on  3rd  April,  1870,  lodged  in  the  Office  of  Titles. 

J.  "Jv.  Stephen  and  Holroyd  shewed  cause  :— There 
was  no  appeal  from  the  decision  of  the  Judge.  The  ex- 
tension of  time  to  be  given  under  Sec.  117  is  a  matter 
within  his  discretion  :  Shortridge  v.  Young,^  Brown  v. 
Bamford,^  Waring  v.  Smith.*  If  the  order  be  wrong  it 
is  a  mere  nullity,  and  does  no  harm  ;  it  gives  ho  title 
to  anyone,  and  there  is  therefore  no  advantage  gained 
by  setting  it  aside. 

Bunny,  Finn  and  Webb  for  the  rule  : — The  caveator 
has  only  fourteen  days  after  notice  to  him  within  which 
to  apply  to  a  Judge.  After  that  time  the  caveat  lapses, 
and  no  order  can  be  applied  for.  It  does  not  appear 
either  on  this  order  or  on  the  affidavit  upon  which  it  was 
drawn  up  that  the  order  was  made  within  the  fourteen 
days.  On  the  contrary,  it  appears  that  the  transfer  was 
lodged  on  the  3rd  April,  and  it  is  to  be  presumed  that 
the  notice  was  given  by  the  office  forthwith,  yet  the  order 
was  not  made  until  the  25th  April.  When  a  Judge  ex- 
ercises a  new  statutory  jurisdiction  all  that  is  necessary 
to  give  jurisdiction  should  appear  on  the  face  of  the 
order.  In  making  this  order  the  Judge  did  not  act  as  a 
Judge  of  the  Supreme  Court,  but  under  special  powers 
which  might  have  been  conferred  on  the  prothonotary 
or  some  other  officer.  Therefore  the  order  ought  to  show 
all  the  matters  necessary  to  give  jurisdiction,  and  one  of 
these  was  that  the  order  was  made  within  the  fourteen 
days:  Christie  v.  Unwin.*  [♦113] 

Stawell,  C.J.— I  think  this  objection  is  fatal  ;  the 
jurisdiction  ought  to  have  appeared  on  the  order. 

« 12  M.  4  w.  5. 
*»Ib.42. 
^  10  Jnr.  924. 
*11  A.  &E.  373. 
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Barry,  J. — ^I  am  of  the  same  opinion.  When  an  order 
refers  to  affidavits  and  the  facts  to  sustain  it  sufficiently 
appear  in  those  affidavits,  I  think  that  would  be  suffi- 
cient. But  here  the  affidavits  do  not  shew  the  facts 
necessary  to  sustain  the  order. 

Rule  absolute. 

Attorney  for  applicant: — Bamnel. 

Attorneys  for  respondent : — Bennett  A  Attenborougb. 


Victoria,  1871.— Sta well,  C.J.]  [2  V.  R  (L.)  39. 

MILLER  V.  MORESBY. 

"  Tramfer  of  Land  Statute,'"  sec.  118^"  Land  Act,  1866,'"  sec.  22 — 
Certificate  of  title — Regulation. 

A.,  an  uncertificated  insolvent,  became  lessee  of  an  allotment  under 
tbe  *'Land  Act,  1865."  His  official  assignee  was  registered  as  the 
proprietor  under  the  '*  Transfer  of  Land  Statute,*'  but  was  not  registered 
under  the  **  Land  Act."  The  assignee  transferred  to  B.,  who  registered 
this  transfer  under  both  Acts,  and  procured  a  certificate  of  title.  In 
ejectment  against  A.  by  B.,  where  plaintiff  proved  these  facts. 

Held,  that  if  plaintiff  had  relied  on  his  certificate  of  title  alone  he 
might  have  succeeded ;  but  as  he  went  outside  the  certificate,  and  thereby 
showed  he  had  not  the  legal  estate,  he  must  be  nonsuited. 

Ejectment. — Moresey,  an  unregistered  insolvent,  be- 
came lessee  of  an  allotment  under  Part  IL  of  the  "  Amend- 
ing Land  Act,  1865."  Simson,  his  official  assignee,  was  re- 
gistered as  proprietor,  under  a  Judge's  order,  made 
under  Sec.  118  of  the  "  Transfer  of  Land  ['40]  Statute." 
Simson  sold  and  transferred  to  the  plaintiff,  who  ob- 
tained a  certificate  of  title  under  the  **  Transfer  of  Land 
Statute."  The  transfer  from  Simson  to  Miller  was  re- 
gistered at  the  oflSce  of  the  Board  of  Land  and  Works, 
under  Sec.  22  of  the  "  Amending  Land  Act,  1865."  The 
transfer  to  fiimson,  by  operation  of  law,  was  not  so 
registered.  At  the  trial  the  plaintiff  put  in  his  certi- 
ficate of  title,  and  also  the  Judge's  order  and  lease,  with 
endorsement  of  registration  of  transfer  under  the  Land 
Act.    The  defendant  moved  for  a  nonsuit  on  the  ground 
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of  non-registration  of  the  transfer  by  operation  of  law 
to  Simson.  A  verdict  was  entered  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit.  A 
rule  nisi  for  a  nonsuit  was  obtained  on  the  ground  that 
there  was  no  evidence  of  registration  of  any  transfer 
from  defendant  to  Simson,  and  that  the  order  under 
which  Simson  was  registered  as  proprietor  was  ultra 
vires. 

Higinbotham,  T.  a'Beckett  and  Box  shewed  cause  : — 
The  Court  cannot  go  behind  the  certificate  of  title,  which 
is  conclusive  evidence  under  the  statute.  The  force  of 
this  evidence  cannot  be  affected  by  other  evidence  put 
in  with  it,  which  is  mere  surplusage.  The  decision  in 
The  Queen  v.  The  Board  of  Land  and  Works  ^  shows 
that  notwithstanding  Sec.  22  of  the  Land  Act  the  ofiS- 
cial  assignee  is  entitled  to  the  insolvent's  lease  without 
his  personal  attendance  to  registet  the  transfer.  The 
registration  of  such  a  transfer  under  Sec.  22  of  the  Land 
Act  is  therefore  unnecessary,  the  sole  object  of  the 
section  being  to  secure  the  personal  attendance  of  the 
transferee. 

Ireland,  Q.C.,  and  Hood  for  the  rule  wore  not  called 
in. 

Stawell,  C.J.— If  the  plaintiff  had  rested  his  case 
merely  on  the  certificate  of  title,  he  could  not  have  been 
nonsuited.  But  he  chose  to  go  further,  and  produced 
evidence  which  shewed  he  had  not  the  legal  estate,  but 
that  the  estate  was  in  some  one  else.  He  must,  there- 
fore, be  nonsuited. 

Rule  absolute  for  nonsuit. 

Attorneys  for  plaintiff  :—Vaughan,  Moule  <t  Seddon. 
Attorney  for  defendant :— Cleverdon,  for  CressweU. 

>  6  W.  W.  4  aB.  L.  38. 
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MILLER  V.  MORESBY  (second  case). 

Kjectment — Lease — Certificate  of  title — Evidence — No,  301  ^ 
sec,  159, 

Section  159  of  the  "  Transfer  of  Land  Statute  "  (No.  301)  does  not 
affect  the  conclnaive  character,  as  evidence  for  plaintiff  in  ejectment,  of 
a  certiiicate  of  title  to  a  lease  under  the  **  Amending  Land  Act,  1865.*' 

Ejectment  for  land  demised  by  the  Crown  under  the 
"  Amending  Land  Act,  1865." 

After  a  nonsuit  in  a  former  action  between  the  same 
parties  for  the  same  land  (reported  ante  p.  436),  the  plain- 
tiff obtained  from  the  Registrar  of  Titles  a  new  certi- 
ficate of  title  in  substitution  for  that  produced  in  the 
former  action.  In  this  action  the  plaintiff  put  in  the  cer- 
tificate so  obtained,  and  gave  no  other  evidence.  The 
defendant  proved  that  when  he  obtained  the  lease  of  the 
land  included  in  the  certificate  he  was  an  uncertifi 
cated  insolvent,  and  that  he  had  never  transferred  the 
lease.  The  jury  returned  a  verdict  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit ;  and  a  rule  nisi  was  obtained  accordingly. 

Higinbotham,  a'Beckett  and  Box  shewed  cause  : — 
Sec.  159  of  the  "Transfer  of  Land  Statute"  does  not 
affect  the  conclusive  character  of  a  certificate  of  title. 
The  only  object  of  the  section  is  to  prevent  the  statute 
relaxing  the  restrictions  on  alienation  imposed  by  the 
"  Amending  Land  Act,  1865,"  and  to  forbid  the  regis- 
tration of  transfers  in  violation  of  its  provisions.  When 
a  certificate  of  title  is  granted,  it  is  conclusive  evidence, 
and  it  is  immaterial  by  what  means  the  certificate  was 
obtained,  except  in  case  of  fraud.  The  judgment  on  the 
former  action  concludes  the  present. 

[•194]  Ireland,  Q.C.,  and  Hood  for  the  rule  :-— The 
defendant  having  become  lessee  as  an.  uncertificated  in- 
solvent, is  still  entitled  to  the  lease,  under  the  "Land 
Act,  1865,"  as  nothing  has  been  done  since  the  issue  of 
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the  lease,  which  could,  by  operation  of  law  or  otherwise, 
transfer  the  lease  to  any  other  person.  The  lease  is  in- 
alienable under  the  "  Land  Act,''  and  by  Sec.  159  of  the 
"Transfer  of  Land  Statute,"  the  provisions  of  the  sta- 
tute are  expressly  subject  to  those  of  the  Act.  Sec.  49 
of  the  statute  enables  the  defendant  to  go  behind  the 
certificate  in  this  instance  to  show  irregularity  in  its 
issue,  as  it  has  not  issued  upon  any  application  to  bring 
land  under  the  Act,  or  upon  any  transmission  as  defined 
in  Sec.  4. 

Barry,  A.C. J. — The  Act  of  Parliament  under  which  the 
certificate  issues  declares  the  certificate  to  be  evidence 
of  certain  facts  ;  it  is  not  necessary  to  prove  the  preli- 
minary steps  taken  to  procure  the  certificate.  As  re- 
gards the  title  to  the  estate  the  certificate  is  made  con- 
clusive evidence  that  the  person  named  in  it  is  proprie- 
tor in  case  of  freehold,  and  lessee  in  the  case  of  lease- 
hold. This  has  been  put  so  clearly  on  several  occasions 
when  the  question  has  been  before  us,  that  it  is  not 
necessary  to  do  more  now  than  adopt  the  expression  of 
the  Chief  Justice  in  a  former  argument  in  the  same  case 
where  the  plaintiff  failed  : — ^*  If  the  plaintiff  had  rested 
his  case  merely  on  the  certificate  of  title  he  could  not 
have  been  nonsuited."  On  the  former  occasion  the  plain- 
tiff was  not  content,  but  fortified  himself,  as  he  imagined, 
by  going  into  evidence  prior  to  the  title.  On  this  occa- 
sion he  rests  on  the  certificate,  and  the  defendant  goes 
into  the  other  evidence ;  but  thait  cannot  prejudicially 
affect  the  plaintiff's  title.  We  think  the  certificate  is 
conclusive  evidence  of  title  ;  and  that  the  plaintiff  rest- 
ing on  it  alone  cannot  be  nonsuited. 

Rule  discharged. 

Attorneys  for  plaintiff :— Vanghan,  Monle  &  Seddon. 
Attorney  for  defendant :— Cleverdon,  for  Cress  well. 
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McCLUSKEY  v.  FRAMK 

Practice — Supreme  Court — *' Transfer  of  Land  Statute,**  sees.  116, 
117— Caveat— -''County  Court  Statute,  1869,'*  sec.  100  {II LS 
VIII.) — County  Court  jurisdiction — Costs. 

QusBre,  whether  the  County  Court  has  auy  jurisdiction  to  deal  with 
matters  arising  out  of  caveats  lodged  under  the  **  Transfer  of  Land 
Statute." 

The  question  of  costs  being  entirely  in  the  discretion  of  the  Court, 
the  Court  will  not  limit  them  to  County  Court  costs  in  an  action  in 
support  of  a  caveat  under  the  *'  Transfer  of  Land  Statute,"  even  assum- 
ing that  the  County  Court  would  have  had  jurisdiction  to  hear  the 
case. 

Action  by  Peter  McCluskey  against  Johanna  Frame, 
A.  C.  Groom,  and  the  Registrar  of  Titles,  claiming  that 
the  -plaintiff  was  entitled  to  be  registered  as  mortgagee 
of  certain  land  in  the  parish  of  Caliban,  county  of  Tal- 
bot The  defendant  Johanna  Frame,  in  March,  1884, 
gave  to  the  plaintiff  an  equitable  mortgage  over  the  land, 
on  which  a  sum  of  £28  5s.  was  now  due.  Subsequently  to 
getting  the  mortgage  the  plaintiff  lodged  a  caveat  in  the 
Titles  Office  against  any  dealings  with  the  land  without 
notice  to  him.  In  July,  1886,  the  defendlant  ['94]  Jo- 
hanna Prame,  exle^nited  a  legal  mortgage  of  tlhe  property 
to  the  defendant  Groom  to  secure  a  sum  of  £200  ad- 
vanced by  him,  and  an  application  was  made  to  the 
Registrar  of  Titles  to  have  this  mortgage  registered 
The  plaintiff  opposed  the  application,  and  brought  the 
present  action  in  support  of  his  caveat  and  to  restrain 
the  Registrar  of  Titles  from  registering  the  mortgage 
to  Groom.  A  written  consent  to  judgment  signed  by 
the  solicitors  of  the  plaintiff  and  d.^fendants  was  pro- 
duced, and  it  proposed,  among  other  matters,  to  refer 
the  question  of  the  costs  of  the  action  into  Chambers. 

Skinner,  upon  this  consent,  moved  for  judgment  in 
terms  of  the  consent.  There  seems  to  be  some  doubt 
whether  the  solicitors  for  the  parties  can  consent  to 
judgment  because  of  Order  XLL,  r.  9. 
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[Webb,  J. — ^That  rule  seems  to  be  expressly  directed 
against  it.  This  is  however  another  question.  The  par- 
ties have  no  power  to  refer  into  Chambers  the  question 
of  costs.] 

Then  the  case  must  proceed.  [The  statement  of  claim 
was  then  proved.] 

No  appearance  for  any  of  the  defendants. 

Webb,  J. — Order  the  defendant  Mrs.  Frame  to  ex- 
ecute a  legal  mortgage  of  the  property  to  the  plaintiff, 
and  order  the  Registrar  of  Titles  to  register  it  when 
executed,  in  priority  to  the  mortgage  of  Mr.  Groom.  Or- 
der the  defendant  Mrs.  Frame  to  pay  the  plaintiff's  costs 
of  action. 

Higgins,  for  the  defendant  Mrs.  Frame,  now  applied 
that  the  order  as  to  costs  should  be  varied  by  giving 
County  Court  costs  only,  inasmuch  as  the  action  was 
to  enforce  an  equitable  mortgage  for  £28  5s.  only.  There 
is  no  doubt  that  the  action  could  have  been  brought  in 
the  County  Court  under  Sec.  100,  sub.-secs.  (III.)  and 
<Vm.)  of  the  "County  Court  Statute,  1869"  (No.  345). 
Before  the  Judicature  Act,  costs  would  have  been  taxed 
by  the  taxing  master  on  the  County  Court  scale,  under 
Sec.  104.  But  that  section  has  been  repealed  by  "  The 
Judicature  Act,  1883"  (No.  761),  Sec.  2,  and  costs  are 
now  under  that  Act  in  the  absolute  discretion  of  the 
[♦95]  Court  (Order  LXV.,  r.  1),  and  the  taxing  officer 
could  not  deal  with  the  question  except  under  an  express 
direction  of  the  Court.  But  the  Court,  in  exercising  its 
discretion,  will  have  regard  for  the  former  practice  : 
MyerB  v.  Defries.*  If  this  matter  had  been  brought  be- 
fore the  Court  at  the  hearing,  the  Court  would  have 
given  County  Court  costs  only. 

[Webb,  J. — Could  the  County  Court  restrain  the 
Registrar  of  Titles  ?] 

It  is  submitted  that  it  could  tmder  Sec.  100  of  the 
**  County  Court  Statute,  1869"  (No.  345),  which  gives 
the  Court  all  the  powers  of  the  Supreme  Court  up  to 

>  5  Ex.  D.  15  A  180 ;  49  L.  J.  (Q.  B.)  266. 
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£500  in  actions  to  enforce  a  charge  or  lien  [8ub.-8ec. 
(ni.)]  or  in  all  proceedings  for  orders  in  the  nature  of 
injunctions  [sub.-sec.  (VIIL)]:  Patchell  v.  Maunsell.^ 

Skinner  for  the  plaintiff  : — It  is  submitted  that  since 
the  repeal  of  Sec.  104  of  the  "County  Court  Statute, 
1869,"  this  matter  is  entirely  in  the  discretion  of  the 
Court  under  Order  LXV.,  r.  1,  except  in  cases  of  con- 
tract where,  by  r.  12  of  that  Order,  County  Court  costs 
are  only  to  be  given  in  actions  founded  on  contract 
when  the  plaintiff  recovers  £50  or  less.  Myers  v.  Defries, 
cited  contra,  is  an  authority  only  for  the  proposition  that 
the  old  practice  will  be  regarded  in  apportioning  the 
liability  for  costs  between  the  parties.  Besides,  Sec. 
100,  sub.-sec.  (HI.)  of  the  "  County  Court  Statute,  1869  " 
(No.  345),  does  not  apply  to  cases  involving  any  diffi- 
culty :  Murphy  v.  Mitchell  ;^  and  this  was  a  case  in- 
volving the  practice  of  the  Titles  Office  of  very  great 
difficulty  until  the  point  which  arises  in  the  case  was 
recently  decided  by  the  Full  Court  in  National  Bank  v. 
Morrow.* 

Webb,  J. — In  this  case  application  is  made  on  behalf 
of  the  defendant  that  I  should,  in  giving  judgment  for 
the  plaintiff  with  costs,  limit  those  costs  to  County 
Court  costs.  The  action  is  brought  for  the  specific  per- 
formance of  a  contract  by  which  the  defendant  Frame 
agreed  to  give  to  the  plaintiff  a  mortgage  under  the 
*'  Transfer  of  Land  Statute  "  to  secure  a  sum  of  money 
lent.  [♦96]  A  caveat  was  lodged  by  the  plaintiff  with 
the  Registrar  of  Titles  under  Sec.  116  of  the  *'  Transfer 
of  Land  Statute,"  and  this  action  is  brought  in  aid  of 
that  caveat,  and  to  restrain  the  registrar  from  register- 
ing a  mortgage  to  the  defendant  Groom.  I  have  very 
considerable  doubt  whether  the  County  Court  would 
have  jurisdiction  to  entertain  such  an  action.  The  cav- 
eat is  lodged  under  See.  116  of  the  "  Transfer  of  Land 
Statute  "  (No.  301),  and  Sec.  117  provides  that : 


»  7  V.  L.  R.  Eq.  6. 
»8V.  L.  R.  Eq.  194. 
*13V.  L.  R.  p.  2. 
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"  Upon  the  receipt  of  such  caveat  the  registrar  shall 
notify  the  s^me  to  the  person  against  whose  application 
to  be  registered  as  proprietor  or  (as  the  case  may  be) 
to  the  proprietor  against  whose  title  to  deal  with  the 
estate  or  interest  such  caveat  has  been  lodged,  and  such 
applicant  or  proprietor  may  if  he  think  fit  summon  the 
caveator  to  attend  before  the  Supreme  Court  or  a  Judge 
in  Chambers  to  show  cause  why  such  caveat  should  not 
be  removed." 

This  express  jurisdiction  is  given  only  to  this  Court 
or  a  Judge  of  this  Court  in  Chambers.  There  is  no  pro- 
vision with  regard  to  caveats  against  dealings  with  land 
already  under  the  Act,  similar  to  that  with  regard  to 
caveats  against  bringing  land  under  the  Act.  But  I 
may  look  at  the  provisions  as  to  the  latter  caveats  to 
interpret  the  course  to  be  taken  under  the  former. 
Where  a  caveat  is  lodged  against  bringing  land  under 
the  Act,  Sec.  24  provides  that  "after  the  expiration  of 
one  month  from  the  receipt  thereof  such  caveat  shall  be 
deemed  to  have  lapsed  unless  the  person  by  whom  or 
on  whose  behalf  the  same  was  lodged  shall,''  among 
other  things,  "have  obtained  and  served  an  injunction 
or  order  of  the  Supreme  Court  or  a  Judge  restraining 
him  from  bringing  the  land  under  this  Act."  Therefore, 
if  it  were  a  caveat  against  bringing  land  under  the  Act, 
the  only  injunction  to  restrain  the  Registrar  of  Titles 
would  be  the  order  of  the  Supreme  Court  or  a  Judge. 
In  cases  under  Sec.  116  there  is  no  mention  of  an  in- 
junction against  the  Registrar  of  Titles,  but  there  is  a 
provision  for  having  the  caveat  removed,  and  there  the 
application  must  also  be  to  the  Supreme  Court  or  to  a 
Hidge.  I  do  not  think,  therefore,  that  it  was  the  inten- 
tion of  this  Act  that  the  County  Court  should  have  juris- 
diction to  deal  with  matters  arising  out  of  any  caveats 
under  this  Act  ;  but  I  do  not  desire  to  decide  that 
authoritatively. 

Even  if  the  County  Court  has  jurisdiction,  the  ques- 
tion of  costs  is  entirely  in  the  discretion  of  the  Court, 
and  I  should  not  be  ['OT]  disposed  in  a  case  arising  out 
of  a  caveat  under  this  Act  to  limit  the  costs  to  County 
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Court  costs.  I  will  make  no  order  as  to  County  Court 
costs  in  this  case  ;  the  order  I  have  already  made  will 
stand,  and  this  application  will  be  refused  with  costs. 

Solicitor  for  plaintiff : — G.  Skinner. 
Solicitor  for  defendant : —Herald. 
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In  re  woods  AND  THE  "  TRANSFER  OF  LAND 
STATUTE." 

A  conveyance  of  real  estate  purported  to  be  executed  under  a  power 
of  attorney  previously  registered.  Held,  that  in  order  to  shew  a  good 
title  evidence  must  be  given  that  the  principal  was  alive  at  the  date  of 
the  registration  of  the  power. 

Summons  calling  on  the  Registrar  of  Titles  to  sub- 
stantiate and  uphold  the  grounds  of  his  direction  not  to 
register,  under  the  "  Transfer  of  Land  Statute,"  the  land 
the  subject  of  the  application. 

The  objection  taken  by  the  registrar  to  registering 
the  land  is  stated  in  the  following  case  : — 

"  1,  On  the  18th  April,  1860,  Daniel  Owen  was  the 
mortgagee  in  fee  of  Crown  allotment  10  of  Sec.  7,  town 
of  Warrnambool.  2.  On  the  3rd  September,  1862,  a 
reconveyance  of  such  allotment  was  purported  to  be 
executed  by  him  by  his  attorney  John  Davies,  consti- 
tuted by  a  power  of  attorney  not  given  for  valuable  con- 
sideration, dated  the  23rd  of  May,  1860,  and  filed  on  the 
Ist  September,  1862.  3.  Application  has  been  made  to 
bring  the  allotment  under  the  operation  of  the  "  Trans- 
fer of  Land  Statute,"  and  evidence  has  been  required 
that  Daniel  Owen  was  alive  on  the  1st  of  September,  1862, 
hut  compliance  with  such  requisition  is  refused.  4.  Di- 
rection has  been  given  not  to  register  the  land,  and  in 
compliance  with  a  requisition  in  this  behalf,  and  pur- 
suant to  the  135th  section  of  the  said  statute,  the  fol- 
lowing is  stated  as  the  ground  upon  which  such  direc- 
tion was  given  : — That  evidence  is  requisite  to  show 
that  Daniel  Owen's  power  of  attorney  continued  and 
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was  in  force  on  the  day  whereon  it  was  filed.  Above  ia 
the  ground  upon  which  the  direction  mentioned  in  para- 
jjraph  4  was  given. 

"Thos.  Sunderland, 

"  Asst.  Registrar  of  Titles."" 
[•234]  J.  W.  Stephen,  fw  the  applicant  ;  Holroyd,  for 
the  registrar. 

Cur.  adv.  vult. 

Stawell,  C.J. — The  point  in  this  case  could  not  be  put 
more  summarily  for  the  applicant  than  it  was  on  the 
argument  It  is  simply  whether  it  is  competent  to  file 
a  power  of  attorney  given  by  a  dead  man.  In  whatever 
way  the  case  is  viewed  there  is  difficulty,  and  that  diffi- 
culty arises  from  the  95th  and  following  sections  of 
the  "Instruments  and  Securities  Statute."  That  sec- 
tion enacts  that  "every  power  of  attorney  heretofore 
made,  or  hereafter  to  be  made,  shall  continue  in  force 
until  the  death,  bankruptcy,  or  insolvency  of  the  princi- 
pal, or  the  revocation  of  such  power  shall  have  been 
registered  as  hereinafter  mentioned."  The  applicant 
relies  on  these  words,  and  urges  that  whatever  the  Leg- 
islature may  have  meant,  their  intention  is  to  be  de- 
duced solely  from  the  words  used,  and  that  they  have 
declared  every  power  shall  continue  in  force  till  the 
death  or  bankruptcy  of  the  maker  has  been  registered,, 
and  the  words,  if  taken  by  themselves,  certainly  con- 
vey that  meaning.  But  the  whole  of  the  Act  must  be 
considered  if  there  is  any  dispute  as  to  the  meaning  of 
any  particular  part  of  it.  A  subsequent  portion  of  the 
same  section  declares  that  "  Every  Act  within  the  scope 
of  the  powers  and  authority  conferred  upon  him  which 
shall  hereafter  be  done,  performed  or  submitted  to  by 
the  attorney  after  such  death,  bankruptcy,  insolvency 
or  revocation  as  aforesaid  and  before  registration  there- 
of as  hereinafter  mentioned  shall,  in  favor  of  any  person 
who  shall  bona  fide  and  without  notice  of  such  deaths 
insolvency,  bankiniptcy,  or  revocation  have  dealt  with 
such  attorney  in  the  name  of  his  principal,  be  as  effect- 
ual in  all  respects  as  if  such  death,  bankruptcy,  insolv- 
ency or  revocation  had  not  happened  or  been  made."^ 
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In  other  words,  the  first  [*235]  portion  of  the  section, 
in  general  terms,  declares  that  every  power  shall  con- 
tinue in  force  till  the  death  of  the  maker  has  been  re- 
gistered, while  the  subsequent  part  of  the  section  de- 
clares that  every  act  done  after  the  death  and  before  the 
registration  shall  be  valid  in  favor  of  a  certain  limited 
class — ^namely,  those  who  have  bona  fide  and  without 
notice  of  the  death  dealt  with  the  attorney.    Subsequent 
parts  of  the  Act  point  to  a  desire  on  the  part  of  the 
Legislature  that  every  power  of  attorney  shall  be  filed 
or  registered.    Sec,  98  renders  it  imperative  in  certain 
eases  to  file  the  power  before  any  deed  under  it  can  be 
executed,  otherwise  the  deed  is  void.     Sec  99  enacts 
that  the  fact  of  the  death,  bankruptcy  or  insolvency  of 
the  principal,  or  the  revocation  of  the  power,  shall  be 
filed  in  the  same   manner  as   powers  of   attorney   are 
directed  to  be  filed,  and  shall  be  annexed  to  the  power 
to  which  it  relates.  According  to  that  section,  the  power 
must  be  filed  before  the  revocation  is  filed  ;  for  the  revo- 
cation cannot  be  annexed  to  a  power  in  the  registrar's 
office  if  the  power  has  not  been  already  filed  there.    If 
this  were  not  so,  notice  would  be  given  to  the  world 
that  a  power  of  attorney  had  been  revoked  when  the 
public  did  not  know  that  any   such    power   had   been 
given.     The  "Transfer  of  Land  Statute,"  Sec.  113,  cer- 
tainly contemplates  that  a  revocation  may  be  filed  at 
any  time  within  four  months  before  the  power  is  filed. 
How  that  difficulty  is  to  be  got  over  it  is  unnecessary 
now  to  decide  ;    but  apparently  the  Act  subsequently 
passed  does  assume  that  it  is  possible  to  file  a  revoca- 
tion before  the  power  itself  has  been  filed.    According 
to  the  sections  we  are  now  considering,  however,  we 
are  of  opinion  that,  in  order  to  enable  the  revocation  of 
a  power  to  be  annexed  to  a  power,  the  power  itself  must 
be  filed.    We  think  the  sound  construction  is,  that  the 
first  portion  of  Sec.  95  is  to  be  read  as  explained  by  the 
subsequent  portion.    In  that  way  all  parts  of  the  same 
section  are  consistent  with  the  subsequent  sections  of 
the  Act.    We  think  we  should  be  doing  [*236]  violence 
to  the  words  of  the  whole  section  if  we  adopted  the  con- 
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struction  contended  for  by  the  applicant.  We  therefore 
think  the  registrar  was  right  in  the  view  that  he  took, 
and  that  the  summons  must  be  dismissed. 

Summons  dismissed. 


Victoria,  1865.— Stawell,  C.J.]    [2  W.  W.  &  a'B.  (L.)  110. 
In  the  Matter  of  the  "  REAL  PROPERTY  ACT  " 

AND 

In  the  Matter  of  CHARLES  WILLIAMSON. 

A  Judge  in  Chambers  has  no  jurisdiction  to  entertain  a  summona 
by  a  person  seekint;  to  bring  property  under  the  "  Real  Property  Act," 
calling  upon  a  caveator  to  show  cause  why  his  caveat  forbidding  the 
bringing  of  such  property  under  the  Act  should  not  be  removed.  Sec- 
tion »1  of  the  Act  (No.  140)  authorizes  such  a  summons  only  in  the  case 
of  caveats  against  dealing  with  property  already  under  the  Act. 

Summons  by  Charles  Williamson,  under  the  "Real 
Property  Act "  (No.  140),  calling  upon  Henry  Budge  and 
others  to  shew  cause  why  a  caveat  lodged  by  them,  for- 
bidding the  bringing  under  the  Act  of  certain  land  wKich 
Williamson  had  applied  to  have  brought  under  the  Act, 
should  not  be  removed. 

Holroyd,  for  the  caveators,  took  a  preliminary  ob- 
jection to  the  summons.  The  Act  only  gives  jurisdic- 
tion to  a  Judge  in  Chambers  in  the  case  of  caveats 
lodged  under  Sec.  80,  in  respect  of  land  already  brought 
under  the  provisions  of  the  Act ;  and  not  in  the  case  of 
caveats  lodged  under  Sec.  21,  against  bringing  land  under 
the  provisions  of  the  Act.  The  only  section  which  au- 
thorises a  summons  before  a  Judge  in  Chambers  is  Sec. 
81,  and  that  only  speaks  of  "  such  caveats  "  referring  ex- 
clusively to  caveats  under  the  immediately  preceding 
section. 

Webb,  for  the  applicant  proprietor  :— The  provisions 
as  to  lodging  caveats  are  in  Sees.  21  and  80  respectively; 
the  former  relating  exclusively  to  applications  to  bring 
land  [•111]  under  the  Act,  the  latter  exclusively  to  deal- 
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ings  with  land  already  under  the  Act  But  Sec  81^ 
which  is  under  the  head  of  "General  Provisions,"  re- 
quires the  Registrar-General,  upon  the  receipt  of  "  such 
caveat,"  "  to  notify  the  same  to  the  person  against  whose 
application  to  bring  land  under  the  provisions  of  this 
Act,  or  to  be  registered  as  proprietor,  or,  as  the  case 
may  be,  to  the  registered  proprietor  against  whose  title 
to  deal  with  land  under  the  provisions  of  this  Act  such 
caveat  has  been  lodged,  and  such  applicant  proprietor, 
or  registered  proprietor,  may  if  he  think  fit  summon 
the  caveator  before  the  Supreme  Court  or  a  Judge,  to 
shew  cause  why  such  caveat  should  not  be  removed." 
The  reference  here  to  caveats  against  bringing  land 
under  the  provisions  of  the  Act,  and  the  provisions  en- 
abling the  "applicant  proprietor"  to  summon  the  cav- 
eator shew  that  this  clause  is  intend^  to  apply  as 
well  to  caveats  lodged  under  Sec.  21  as  to  caveats  lodged 
under  Sec.  80.  The  expression  "applicant  proprietor" 
throughout  the  Act  is  used  only  in  reference  to  a  pro- 
prietor seeking  to  bring  land  under  the  Act,  the  term 
"  registered  proprietor  "  being  applied  to  all  proprietors 
of  land  under  the  Act  ;  and  therefore  Sec.  81  gives  juris- 
diction to  a  Judge  in  Chambers  in  the  case  of  a  proprie- 
tor seeking  to  bring  land  under  the  Act  wishing  to  have 
a  caveat  against  him  removed  ;  and  that  is  the  case  of 
the  present  applicant. 

Stawell,  C.J. — No  doubt  Sec.  81  is  to  some  extent 
inaccurate  in  its  use  of  the  term  "  applicant  proprietor," 
but  I  do  not  think  it  could  have  been  the  intention  of  the 
Legislature  to  give  jurisdiction  to  a  Judge  in  Chambers 
to  deal  witt  matters  of  such  vast  importance  as  might 
arise  under  a  caveat  against  the  first  bringing  of  land 
under  the  operation  of  the  Act.  By  Sees.  22  and  23  a 
certain  course  is  pointed  out  in  the  case  of  caveats  under 
Sec.  21,  and  the  caveator  has  three  months  given  him  in 
which  to  take  such  steps  as  he  may  think  proper.  If  he 
do  nothing  in  that  time  his  caveat  lapses.  After  having 
made  such  a  clear  provision  in  thoee  sections,  I  do  not 
think  the  Legislature  could  have  intended  that  the  pro- 
ceeding on  a  summons  before  a  Judge    in    OhamberB. 
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should  apply  to  caveats  under  Sec,  21.  I  at  first  felt 
some  difficulty  from  the  language  of  Sec.  81,  which 
would  in  its  terms  appear  to  apply  to  such  caveats  ;  but 
that  difficulty  vanishes  altogether  when  I  see  the  mo- 
mentous consequences,  and  possible  injury,  which  might 
result  to  the  parties  from  holding  that  a  title  was  to  be 
dealt  with  in  such  a  summary  manner.  I  do  not  think  it 
a  case  for  costs. 

Summons  dismissed  without  costs. 


Supreme  Court,  Victoria,  1891.]  [17  V.  L.  R.  703. 

MUNRO  &  BAILLIEU  v.  ADAMS. 

"  Transfer  of  Land  Act,  1890''  {No.  1149)— Lessor  and  lessee — 
Covenant  not  to   sub-let   without   lessor's   consent — Sub-lease 
without  consent — Covenant  to  pay  rent — Sub-lease  not  regis- 
'    tered — Action  to  recover  rent — Subsequent  registration  of  sub- 
lease—  Use  and  occupation. 

[*703]  Certain  town  premises,  under  the  *'  Transfer  of  Land 
Statute,"  were  demised  by  the  proprietor  for  a  term  of  years,  the  lease 
containing  a  covenant  that  the  lessees  would  not  under- let  or  part  with 
the  possession  of  the  premises  without  first  obtaining  the  consent  in 
writing  of  the  lessor,  and  if  the  lessees  failed  to  perform  or  observe 
such  covenant  the  lessor  might  enter  upon  the  premises  and  expel  the 
plainti£Fs  and  all  other  tenants  and  occupiers  therefrom.  The  lessees* 
without  having  first  obtained  the  consent  in  writing  of  the  lessor,  by  a 
lease,  bearing  date  the  13th  March,  1890,  sub-let  a  portion  of  the  pre- 
mises to  the  defendant  for  a  term  of  five  years  and  ten  days  from  the 
15tb  March,  1889,  at  a  yearly  rental  of  £1«000,  payable  quarterly.  The 
leesees  brought  an  action  against  the  defendant,  alleging  that  by  such 
sub-lease  the  plain tifiFs  sub-let  the  premises  to  the  defendant ;  that  on 
the  8th  February,  1890,  the  defendant  paid  £250  on  account  of  the  rent 
due  by  him  under  the  sub-lease,  but  had  refused  to  pay  the  balance, 
which  they  claimed;  and,  alternately,  they  claimed  for  the  use  and 
occupation  of  the  premises  from  the  1st  March,  1689,  at  the  rate  of 
£1.000  per  annum.  The  defendant,  by  his  defence,  alleged  that  the 
plaintiffs  had  not  and  could  not  obtain  the  consent  in  writing ;  that  the 
premises  were  under  the  "  Transfer  of  Land  Statute,"  and  the  alleged 
sub-lease  had  not  been  registered,  and  would  not  be  registered  without 
sach  consent,  and  that  there  was  no  agreement  on  his  part  to  pay  for 
the  use  or  occupation  of  the  premises,  and  that  he  did  not  occupy  them 
except  in  pursuance  of  an  agreement  dated  on  or  about  the  1st  March, 
1889,  by  which  the  plaintiffs  agreed  to  sub-let  the  premises  to  him  as 
from  the  15th  March,  1889,  at  a  rental  of  £1,000  per  annum,  and  in 
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expectation  of  a  sub-lease  in  aooordanoe  with  snoh  agreement,  which  the 
plaintiffs  could  not  give,  and  he  counter-claimed  for  specific  performance 
of  such  agreement  or  damages  £2,000.  By  their  reply,  delivered  on  the 
34th  September,  1890,  the  plaintiffs  alleged  that  the  defendant  entered 
into  possession  of  the  prenuses  well  knowing  that  the  consent  iu  writing 
of  the  proprietor  might  not  be  obtained,  and  on  or  before  the  10th  April 
he  became  aware  that  the  proprietor  would  not  give  such  consent,  and, 
with  such  knowledge,  he  had  remained  in  possession,  and  was  thereby 
estopped  ftora  raising  the  above  defences.  On  the  30th  September,  1890, 
the  defendant  put  in  a  rejoinder  joining  issae.  On  the  27th  February, 
1891,  the  plaintiffs  amended  their  reply,  [*704]  alleging  that  on  the  22nd 
January,  1891,  the  proprietor  of  the  premises  duly  consented  in  writing 
to  the  lease  from  the  plaintiffs  to  the  defendant,  and  that  it  was  duly 
registered  on  the  28th  January,  1891. 

Held,  by  Webb,  J.,  that  even  though  the  lease  might  be  inoperatifs 
under  the  *'  Transfer  of  Land  Statute  '*  because  not  registered,  the 
covenant  by  the  defendant  to  pay  rent  contained  in  such  lease  was 
operative,  and  the  plaintiffs  should  therefore  recover  the  amount  of  rent 
owing. 

On  appeal  to  the  Full  Court. 

Held,  that  the  plaintiffs  were  entitled  to  hold  such  judgment  on 
their  claim  for  use  and  occupation  as,  at  the  date  of  the  commencement 
of  the  action,  their  claim  for  use  and  occupation  was  not  merged  in  the 
sub-lease,  and,  if  it  were  afterwards  when  the  sub-lease  was  registered, 
such  merger  was  not  pleaded  as  a  defence. 

Held,  also,  on  the  counter-claim,  that  specific  performance  having 
been  given  before  the  trial  the  defendant  was  not  entitled  to  judgment 
therefor,  and  could  not  recover  on  the  alternative  claim  for  damages. 

Action  by  Munro  &  Baillieu  against  George  Hill 
Adams  for  the  recovery  of  rent 

The  statement  of  claim  alleged  that  by  a  sub-lease, 
dated  13th  March,  1890,  the  plaintiffs  sub-let  to  the  de- 
fendtBLnt  all  the  9tore  and  wairelhouae  in  Manchester 
Lane,  Melbourne,  erected  on  the  land  coloured  blue  in 
the  map  in  margin  thereof,  and  also  the  basement  floor 
of  the  warehouse  or  shop  erected  on  the  land  coloured 
red  in  such  map,  together  with  a  certain  right  of  car- 
riage way  therein  mentioned,  reserving  to  the  sub-leseors 
the  right  to  use,  occupy,  and  enjoy  a  space  not  exceeding 
12  feet  by  24  feet  on  the  first  floor  of  the  said  premises, 
with  certain  rights  of  passage  mentioned,  to  be  held 
for  a  term  of  five  years  and  ten  days  from  the  15th  March, 
1889,  at  the  yearly  rental  of  £1,000,  payable  by  equal 
quarterly  payments  on  25th  June,  25th  September,  25th 
December,  and  25th  March  in  each  year.  On  the  8th 
February,  1890,  the  defendant  paid  the  plaintiffs  £250  on 
account  of  the  rent  due  by  him  to  them  under  this  sub- 
lease.   This  was  all  the  defendant  had  paid,  and.  he  had 
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refused  to  paj  the  balance,  which  the  plaintiffs  now 
claimed,  with  interest  at  6  per  cent,  per  annum. 

The  plaintiffs  alternatively  claimed  for  use  and  occu- 
pation of  the  premises  from  the  1st  March,  1889,  to  the 
date  of  payment  or  judgment,  at  the  rate  of  £1,000  per 
annum. 

The  defence  alleged  that  in  the  lease  made  by  the 
proprietor  of  the  premises  to  the  plaintiffs,  the  plaintiffs 
eoTenanted  not  to  under-let  or  part  with  the  possession 
of  the  premises,  or  any  part  thereof,  without  the  consent 
in  writing  of  the  proprietor  first  obtained,  and  it  was 
provided  that,  [*705]  if  the  plaintiffs  failed  to  observe 
or  perform  that  covenant,  it  should  be  lawful  for  the 
proprietor  to  enter  upon  the  premises,  and  expel  the 
plaintiffs  and  all  other  tenants  and  occupiers  therefrom. 
The  plaintiffs  had  not,  and  could  not,  obtain  such  a  con- 
sent in  writing.  The  premises  were  under  the  "  Transfer 
of  Land  Statute,"  and  the  alleged  sub-lease  had  not  been 
registered,  and  would  not  be  registered  without  such 
consent  as  aforesaid. 

As  to  the  alternative  claim  for  use  and  occupation, 
the  defendant  alleged  that  there  was  no  agreement  on 
the  part  of  the  defendant  to  pay  for  use  and  occupation; 
further,  the  defendant  did  not  occupy  the  premises,  ex- 
cept in  pursuance  of  the  agreement  mentioned  in  the 
counter-claim  and  in  expectation  of  a  sub-lease  in  ac- 
cordance with  the  said  agreement,  and  the  plaintiffs 
could  not  give  a  valid  sub-lease. 

The  defendant  counter-claimed,  alleging  that  by 
agreement,  dated  on  or  about  Ist  March,  1889,  the  plain- 
tiffs agreed  with  the  defendant  to  under-let  to  him  the 
premises  as  from  15th  March,  at  a  rental  of  £1,000  per 
annum,  and  he  claimed  specific  performance  thereof,  or 
damages  £2,000. 

By  the  reply  delivered  on  24th  September,  1890,  plain- 
tiffjS,  besides  joining  issue,  stated  that  they  would  object 
in  law  that  the  allegations  of  the  defence,  even  if  true, 
afforded  no  answer  ;  first,  because  the  defendant,  being 
tenant  to  the  plaintiffs,  could  not  dispute  the  plaintiffs* 
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title  a»  landlords  ;  secondly,  it  was  not  alleged  that  the 
proprietor  had  entered  the  premises  and  expelled  the 
plaintiffs  or  any  other  occupiers  therefrom  by  reason  of 
the  alleged  breach  of  covenant,  or  at  all.  Further,  the 
defendant  entered  into  possession  well  knowing  that  the 
consent  in  writing  of  the  proprietor  might  not  be  ob- 
tained to  such  sublease,  and  he  became  aware  on  or 
before  the  10th  April,  1889,  that  the  proprietor  would 
not  give  such  consent  in  writing,  and  he  had  with  such 
knowledge  ever  since  remained,  and  was  then  in  posses- 
sion, and  the  plaintiffs  would  object  that  he  was  thereby 
estopped  from  raising  such  defencia  They  would  also 
object  in  law  that  it  was  not  necessary,  in-order  to  sup- 
port the  plaintiffs'  claim,  that  the  sub-lease  sh(>uld  be 
registered. 

On  the  27th  February,  1891,  the  plaintiffs  delivered 
an  amended  reply,  alleging  that  on  the  22nd  January^ 
1891,  the  proprietors  of  the  premises,  namely,  the  Fourth 
Victorian  Permanent  Building  Society,  [•706]  duly  con- 
sented in  writing  to  the  lease  from  the  plaintiffs  to  the 
defendant,  and  that  the  lease  or  sub-lease  was  duly  re- 
gistered on  the  28th  January,  1891. 

The  various  allegations  of  fact  made  by  the  plain- 
tiffs and  defendant  were  supported  by  evidence. 

Fink  and  Topp  for  the  plaintiffs. 

Higgins  for  the  defendant. 

Fink  in  reply, 

Webb,  J. — This  is  an  action  by  Munro  &  Baillieu 
against  Adams  to  recover  rent,  and  it  is  based  on  a  sub- 
lease dated  the  13th  March,  1890,  by  which  the  premises 
were  demised  at  a  rent  of  £1,000,  payable  by  quarterly 
payments  of  £250.  In  support  of  the  plaintiffs'  case,  a 
lease  has  been  put  in  dated  the  13th  March,  1890,  by 
which  the  plaintiffs  demised  to  the  defendant  certain 
premises  at  a  yearly  rent  of  £1,000.  It  does  not  appear 
when  this  lease  was  signed,  therefore  I  assume  that  it 
was  signed  at  its  date.  The  answer  which  the  defen- 
dant makes  is  : — "  You  are  not  entitled  to  recover,  be- 
cause at  the  date  of  the  issue  of  the  writ  this  was  not 
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registered,  and  it  could  not  be  registered  until  the  su- 
perior lessor  had  granted  his  consent ;  therefore,  under 
the  '  Transfer  of  Land  Statute,'  the  lease  did  not  oper- 
ate." If  this  lease  depended  on  the  operation  of  the 
^Transfer  of  Land  Statute,"  I  might  have  to  consider 
that,  but  I  find  it  is  an  express  covenant  by  the  defen- 
dant that  he  will  pay  this  rent  on  the  days  and  at  the 
times  mentioned.  It  may  be  that  until  the  registra- 
tion this  lease  did  not  complete  the  lessee's  title,  but  I 
find  that  he  occupied,  and  I  find  an  express  covenant 
to  pay  the  rent,  and,  therefore,  although  not  registered, 
it  confers  a  right  of  action  for  the  rent. 

In  fact,  this  case  is  on  the  same  footing  as  several 
cases  under  the  old  Bills  of  Sale  Acts,  where  it  has  been 
held  that  a  bill  of  sale  as  between  the  parties  to  it  is  a 
binding  and  effectual  document,  though  it  may  be  void 
as  to  third  parties.  It  would  be  monstrous  to  say  when 
the  lessee  could  not  sub-let  without  the  consent  of  his 
lessor,  [•707]  if  he  did  actually  sub-let  by  a  document 
which  purported  to  demise  the  premises,  and  the  sub- 
lessee went  and  occupied  the  premises,  the  landlord  re- 
fusing to  consent  but  not  interfering,  that  in  such  a  case 
as  that  the  sub-lessee  could  occupy  year  after  year  and 
say,  "  I  won't  pay  a  penny  of  rent,  because  the  sub-lease 
has  not  been  assented  to."  Therefore  the  plaintiflfs  are 
entitled  to  recover  as  on  the  covenant  in  this  lease.  The 
writ  was  issued  on  the  9th  June,  1890.  The  covenant 
was  to  pay  by  quarterly  instalments  on  the  25th  June, 
etc.  The  quarterly  payment  of  the  25th  June  had  not 
accrued,  and  that  cannot  be  recovered.  One  quarter's 
rent  has  been  paid.  Therefore,  on  the  claim,  I  will  give 
judgment  for  the  plaintiff  for  £750,  being  the  amount  of 
the  quarterly  payments  due  and  unpaid  ;  and  the  plain- 
tiflf  is  entitled  to  the  costs  of  the  claim. 

Then,  the  defendant  has  counter-claimed.  The  coun- 
te^*-claim  is  : — ^*'  (1)  By  an  agreement  dated  on  or  about 
the  Ist  March,  1889,  the  plaintiffs  agreed  with  the  de- 
fendant to  under-let  to  him  the  premises  as  from  the 
15th  March,  1889,  at  a  rental  of  £1,000  per  annum  ;  (2) 
The  defendant  repeats  paragraphs  4,  5  and  6  of  the  de- 
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fence.  The  defendant  claims  Bpeciflc  performance  of  the 
agreement,  or  £2,000  damages."  That  means,  either 
specific  performance  or  damages.  The  whole  of  the 
evidence  has  been  directed  to  damages,  because  the  de- 
fendant did  not  get  his  lease  as  soon  as  he  ought  to. 
But  it  appears  that,  after  action  brought,  this  lease 
was  perfected  and  registered.  Therefore,  as  to  the 
counter-claim,  it  is  one  of  those  cases  in  which  all  that  the 
defendant  has  claimed  has  been  done  before  judgment. 
The  defendant  is  entitled  to  his  costs  of  the  counter- 
claim, but  there  is  no  room  for  damages.  If  the  plain- 
tiffs had  tendered  costs  up  to  the  date  that  the  lease  waa 
registered,  he  would  have  been  entitled  to  his  subse- 
quent costs. 


From  this  decision  the  defendant  appealed  to  the 
Pull  Court  [Coram  Higinbotham,  Q.C.,  a'Beckett  and 
Hood,  JJ.]. 

Higgins  for  the  appellant  : — The  defendant  was  al- 
ways perfectly  willing  to  pay  rent  for  the  premises,  if 
he  were  allowed  a  reasonable  sum  for  not  getting  the 
sub-lease  registered  in  time,  because,  owing  to  the  plain- 
tiffs' inability  [*708]  to  get  their  landlord's  consent  in 
writing,  the  defendant  was  unable  to  sub-let  a  portion 
of  the  premises  which,  as  the  plaintiffs  were  aware,  he 
always  intended  to  do. 

[Hood,  J. — Is  it  claimed  in  the  pleadings?] 
It  is  submitted  that  it  is  claimed  in  the  alternatiye 
claim  for  damages  in  the  counter-claim.  The  person  mak- 
ing alternative  claims  is  entitled  to  rely  on  either  one 
or  the  other,  and  the  defendant  here  elected  to  rely  on 
the  claim  for  damages.  Both  parties  gave  evidence  as 
to  the  damage  suffered  by  the  defendant  through  being 
unable  to  sub-let  a  portion  of  his  premises.  The  plain- 
tiffs are  entitled  to  succeed  in  this  action,  because,  at 
the  time  the  writ  in  the  action  was  issued,  the  sub-lease 
was  not  registere4.  If  the  amended  reply  is  admissible 
as  a  pleading  at  all,  it  is  only  a  reply  to  the  counter- 
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claim,  and  does  not  make  their  poeition  at  the  trial  of 
the  action  any  better,  for  the  question  is,  what,  at  the 
time  of  the  issue  of  the  writ,  was  the  position  between 
tiie  parties  ? 

[Higinbotham,  C,J. — At  the  time  the  writ  was  issued 
there  was  a  lease  executed  by  the  parties  containing  a 
covenant  to  pay  rent.  What  was  there  to  prevent  the 
plaintiffs  suing  on  the  covenant  ?] 

It  is  not  a  deed,  and  is  not  to  be  deemed  as  of  the 
same  efficacy  as  if  under  seal  until  it  is  registered.  There 
is  therefore  no  covenant  until  it  is  registered.  Under 
the  old  law  a  lease  for  more  than  three  years  is  of  no 
tfvail  unless  it  is  under  seal.  Under  the  "Transfer  of 
Land  Statute "  it  is  of  no  avail  until  it  is  registered  : 
Sees.  63,  92  and  99  of  the  ''  Transfer  of  Land  Act,  1890 '' 
(No.  1149)-  The  case  of  Trewhella  v.  Willison,*  to  which 
reference  will  probably  be  made,  does  not  affect  the 
matter.  All  that  was  held  in  that  case  was  that  the 
Legislature,  by  the  "Transfer  of  Land  Statute,"  had 
provided  that  a  deed  not  duly  acknowledged  by  a  mar- 
ried woman  should  not  have  effect  as  a  conveyance — ^but 
that  it  was  not  provided  by  the  Act  that  it  should  not 
have  effect  as  a  deed,  and  therefore  the  married  woman 
could  be  sued  on  the  covenant  therein  contained.  Here 
there  was  no  deed.  As  to  the  claim  for  use  and  occupa- 
tion, the  defendant  entered  into  possession  of  the  pre- 
mises by  the  permission  of  the  plaintiffs  on  an  agree- 
ment for  a  lease,  and  the  plaintiffs  [•709]  cannot  sue 
for  use  and  occupation  on  an  agreement  for  a  lease. 
Their  remedy  is  to  compel  their  landlord  to  give  his 
consent,  issue,  and  have  registered  a  sub-lease  as  from 
the  original  date,  and  then  sue  the  defendant  for  the 
rent  if  he  does  not  pay.  Where  the  occupation  is  refer- 
able to  a  particular  agreement  the  inference  necessary 
for  a  claim  for  use  and  occupation  that  the  occupant 
promised  to  pay  a  fair  rent  cannot  be  drawn.  In  any 
case  the  defendant  only  used,  and  only  intended  to  use 
a  portion  of  the  premises,  and  on  the  claim  for  use  and 
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occupation  the  plaintiffs  should  only  recover  as  for  that 
portion.  The  Court  has  ample  power  to  grant  such 
further  or  other  relief  as,  upon  the  facts  given  in  evid- 
enpe,  it  may  think  fit,  or  to  mould  the  prayer  of  the  coun- 
ter-claim accordingly.  It  is  submitted  that  it  would  be 
equitable  to  grant  the  relief  asked  by  the  plaintiffs  only 
on  their  paying  the  defendant  damages  for  his  inability 
to  let  the  portion  of  the  premises  which  he  did  not  use. 
It  was  never  contended  at  the  trial  that  the  defendant 
was  not  entitled  to  some  damages  for  the  delay  ;  the 
only  contention  was  as  tp  the  amount 

[Higinbotham,  C.J. — Assuming  that  you  have  sus- 
tained some  damage,  we  have  no  evidence  from  which 
we  can  estimate  the  amount.] 

The  rent  is  shown,  and  the  proportion  of  the  pre- 
mises occupied  by  the  defendant  shown: 

[Hood,  J. — You  assume  that  a  person  would  give 
one-half  the  rent  for  one-half  the  premises.] 

As  to  the  claim  for  use  and  occupation  : — 

[Topp — Sec.  22  of  the  Landlord  and  Tenant  Act,  1890 
(No.  1108)]. 

The  second  part  of  the  section  is  an  addition  to  the 
first,  and  provides  merely  that  if  there  be  an  informal 
deal  or  an  agreement,  not  by  deed,  it  may  be  used  as 
evidence  of  the  quantum  of  damages  to  be  recovered 
for  use  and  occupation.  Where,  however,  there  is  pro- 
duced at  the  trial  a  deed  or  registered  instrument,  which 
shows  a  lease  of  the  premises  covering  the  same  term, 
and  between  the  same  parties,  there  can  be  no  remedy 
for  use  and  occupation,  for  it  is  merged  in  the  deed  or 
registered  instrument. 

[•710]  Fink  and  Topp,  for  the  plaintiffs^  respondents: — 
The  evidence  shows  that  the  defendant  went  into  pos- 
session not  under  the  deed,  but  under  a  letter  put  in 
evidence,  which  amounted  to  an  agreement  for  a  leajse. 
Besides,  the  lease  itself,  until  registered,  amounts  only 
to  an  agreement  for  a  lease.  (They  were  stopped  by  the 
Court.) 
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Higinbotliam,  C.J.,  delivered  the  judgment  of  the 
Ck)urt  [Higinbotham,  C.J.,  a'Beckett  and  Hood,  JJ.].— We 
think  that  this  appeal  has  not  been  sustained,  and  that 
it  must  be  dismissed  with  costs.  The  plaintiff  is  en- 
titled to  hold  the  judgment  on  his  statement  of  claim 
in  respect  of  use  and  occupation.  There  is  clear  evi- 
dence that  the  defendant  entered  and  used  these  pre- 
mises for  a  long  period  before  the  lease  was  ex- 
ecuted, and  also  before  the  lease  was  completed 
and  registered  under  the  "  Transfer  of  Land  Act."  The 
lease  was  executed  by  the  parties  before  the  action.  It 
was  completed  and  registered  after  action  and  before 
trial.  The  only  difficulty  that  presents  itself  in  the 
plaintifT*  way  arises  from  the  termA  of  the  22nd  section 
of  the  Landlord  and  Tenant  Statute,  by  which  it  is  pro- 
vided that  if  at  the  trial  of  an  action  for  use  and  occupa- 
tion a  parol  demise,  or  any  agreement  (not  being  by 
deed)  whereon  a  certain  rent  was  reserved,  shall  appear, 
the  plaintiff  shall  not  be  nonsuited,  but  may  make  use 
thereof  as  evidence  of  the  quantum  of  damages  to  be 
recovered.  From  that,  and  the  earlier  terms  of  the  same 
section,  it  was  contended  that,  inasmuch  as  this  deed 
was  perfected  before  it  was  produced  at  the  trial,  use 
and  occupation  will  not  lie.  The  answer  to  that  appears 
to  us  to  be  that  the  claim  for  use  and  occupation  which 
arose  under  the  original  agreement  between  .the  parties 
on  the  1st  March,  1889,  was  not  merged  in  the  sub- 
lease at  the  commencement  of  the  action,  and  if  it  was 
merged  afterwards,  merger  was  not  pleaded.  The  plaintiff 
then  will  be  entitled  on  the  statement  of  claim,  in  ac- 
cordance with  the  verdict  of  the  learned  Judge,  to  retain 
his  verdict. 

The  form  of  the  defendant's  counter-claim  is  for  speci- 
fic performance  of  agreement  or  damages.  Before  the 
trial  specific  performance  was  given,  and,  accordingly 
as  he  has  so  shaped  his  counter-claim,  the  defendant  is 
not  entitled  to  both  specific  performance  and  damages. 
[•711]  We  think  that  the  learned  Judge's  ruling  on  this 
part  of  the  case  was  correct,  and  that  the  defendant 
having  obtained  what  he  asked  for,  namely,  specific  per- 
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formance,  was  not  in  a  position,  without  amendment  of 
his  counter-claim,  to  proceed  for  dama^ee— and  that  ap- 
pears to  have  been  his  own  imprefksion,  for  the  evidence 
that  was  adduced  as  to  damages  was  so  insufficient  to 
enable  the  Judge  to  assess  the  amount  of  damages  to 
which  the  defendant  was  entitled  that  it  was  impossible 
to  grant  his  claim  for  damages,  even  if  he  were  in  a 
position  to  assert  his  right  thereto.  The  learned  Judge 
did  not  express  any  doubt  that  the  defendant  might 
have  been  entitled  to  damages  for  the  delay  in  grant- 
ing the  sub-lease,  and  we  must  not  be  understood  to 
question  the  defendant's  right  in  another  proceeding  to 
establish  and  assess  his  right  to  such  damages.  The 
judgment  on  this  part  of  the  case  will  be  affirmed,  but 
we  sh^all  be  willing  to  make  an  addition  to  the  judgment, 
if  Mr.  Higgins  should  so  desire,  for  the  purpose  of  plac- 
ing it  beyond  dispute  on  the  record  that  the  learned 
primary  Judge's  judgment  was  not  intended  to  prevent 
the  defendant  from  claiming  damages  for  the  delay  in 
getting  the  landlord's  consent  The  confirmation  of  this 
judgment  is  not  intended  to  affect  the  defendant's  right 
[Higgins  : — That  would  answer.] 

Appeal  dismissed  with  costs.  Judgment  affirmed. 
The  addition  to  be  made  to  the  judgment  that  it  l« 
without  prejudice  to  the  defendant's  rights  (if  any)  to 
damages  for  the  delay  by  the  plaintiffs  in  performing 
their  agreement. 

Solicitors  for  plaintiffs :— Fink.  Best  and  P.  D.  Phillips. 
Solicitors  for  defendant :— Blake  &  Riggall. 
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Victoria,  1883,  Supreme  Court.]         [9  V.  L.  R.  (L.)  417. 

In  re  the  "TRANSFER  OF  LAND  STATUTE," 

Ex  PARTE  RIGBY. 

«*  Transfer  of  Land  StatuU "  {No.  301),  see.  132— Delivery  of 
certificate  for  cancellation — Issiu  of  certificate  on  incorrect 
representation. 

Where  ftn  applicant,  to  brinf^  land  under  the  **  Transfer  of  Land 
Statnta,"  obtained  a  certificate  of  title  by  incorrectly  representing  that 
a  peraon  in  posBeBsion  was  only  a  trespasser,  the  Court  ordered  that 
such  certificate  shoald  be  delivered  up  to  be  cancelled,  it  being  shown 
that  the  certificate  holder  had  failed  in  an  action  of  ejectment  against 
the  peraon  in  possession  by  reason  of  his  setting  up  a  right  by  posses- 
sion for  the  statutory  period  of  limitation. 

Snmmons  referred  to  the  Court  by  Williams,  J.,  call- 
ing upon  the  Colonial  Bank  of  Australasia  to  show  cause 
why  a  certificate  of  title  issued  to  and  in  the  name  of 
the  bank  should  not  be  delivered  up  to  the  Registrar  of 
Titles,  for  the  purpose  of  being  cancelled,  on  the  ground 
that  the  certificate  was  .issued  to  the  bank  in  error  ; 
that  the  certificate  was  wrongfully  obtained  by  the  bank; 
and  that  it  was  wrongfully  retained  by  the  bank. 

The  affidavits  in  support  of  the  summons  stated  that 
an  action  had  been  brought  by  the  bank  to  eject  the 
applicant  from  the  land  in  question,  in  which  the  jury 
found  for  the  defendant ;  that,  about  June,  1882,  one 
Hughes,  on  behalf  of  the  bank,  requested  the  applicant 
to  pay  rent  to  the  bank  for  such  land,  but  the  applicant 
claimed  the  land  as  his  own  ;  that,  in  August,  1882, 
Hughes  attempted  to  drive  the  applicant's  cattle  off 
the  land,  for  the  purpose  of  taking  possession  of  the 
land,  but  the  applicant  stopped  him  ;  that  on  3rd  Oc- 
tober, 1882,  one  Boully,  an  inspector  of  the  bank,  applied^ 
on  behalf  the  bank,  to  have  the  land  brought  under  the 
"Transfer  of  Land  Statute,"  and  to  have  the  bank  re- 
gistered as  proprietor,  in  which  application  he  declared 
that  the  bank  was  owner  of  an  estate  in  the  land  as 
trustee  for  sale  of  the  fee  simple,  under  an  indenture  of 
22nd  June,  1869,  between  one  Glass  and  the  bank,  that 
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he  was  not  aware  of  any  mortgage  or  encumbrance  af- 
fecting the  land,  or  that  any  other  person  had  any  estate 
or  interest  therein  at  law  or  in  equity,  in  possession,  re- 
mainder, reversion  or  expectancy,  and  that  the  land  was 
unoccupied  by  any  person  authorised  by  the  bank  ; 
[*418]  that  J.  E.  Bigby  (the  present  applicant)  was  then 
using  the  land  for  grazing  his  cattle,  but  was  a  tres- 
passer ;  that  in  June,  1882,  thfe  rate  collector  applied  to 
Boully  for  the  rates  due  on  the  land,  but  BouUy  refused 
to  pay,  saying  ^^  Rigby  has  been  there  long  enough  ;  he 
is  the  person  to  pay,''  and  wrote  Rigby's  name  on  the 
rate  slip  ;  that,  at  the  trial  of  the  action  of  ejectment, 
Rigby  relied  solely  on  his  continuous  possession  of  the 
land  for  more  than  fifteen  years  ;  that  the  applicant's 
attorney  was  authorised  by  the  Registrar  of  Titles  to 
apply  for  this  summons. 

The  registrar  made  an  affidavit  (inter  alia)  that  it 
had  been  shown  that,  at  the  time  of  Boully 's  application 
to  bring  the  land  under  the  Act,  the  bank,  by  some  of  its 
officers,  knew  that  the  land  was  claimed  by  Rigby ;  that 
he  issued  the  certificate  of  title  in  the  name  of  the  bank 
in  consequence  of  the  statement  that  Rigby  was  only  a 
trespasser  ;  that  it  had  since  appeared,  to  the  registrar's 
satisfaction,  that  the  certificate  had  been  wrongfully  ob- 
tained, and  was  wrongfully  retained  by  the  bank,  and 
the  registrar,  on  9th  April,  1883,  required  the  bank  to 
hand  in  the  certificate  for  cancellation  ;  that  the  regis- 
trar again,  on  27th  June,  required  the  bank  to  give  up 
the  certificate  ;  that,  if  Rigby  had  applied  to  bring  the 
land  under  the  Act  at  or  before  the  time  when  Boully 
applied,  and  had  proved,  as  he  did  in  the  action  of  eject- 
ment, that  he  had  held  the  land  for  more  than  15  years, 
and  had  acquired  a  right  to  the  possession  of  it,  a  certi- 
ficate of  title  would  have  been  issued  to  Rigby. 

Answering  affidavits  stated  that  when  Hughes  re- 
quested the  applicant  to  pay  rent  to  the  bank  his  an- 
swer was  that  he  did  not  think  the  land  was  of  much 
use,  but  he  would  think  the  matter  over,  and  let  him 
know  in  a  few  days  ;  that  subsequently,  on  4th  August, 
the  applicant  told  Hughes  he  would  not  rent  the  land 
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from  the  bank,  as  he  did  not  recognise  its  claim  to  the 
land,  but  he  did  not,  on  either  occasion,  claim  the  land 
as  his  own  ;  that  Boully  had  not  had  an  interview  with 
the  rate  collector  in  June,  1882,  nor  before  4th  August, 
1882,  but  that  he  then  told  him  that  the  bank  objected  to 
pay  the  rate,  as  the  land  was  occupied  by  Bigby,  who 
claimed  it  as  a  gift  from  Glass  ;  that  Boully  had  been 
informed  by  Bigby's  father,  in  the  beginning  of  August, 
that  Bigby  claimed  the  land  as  such  gift ;  that,  at  the 
time  of  [♦419]  applying  on  3rd  October,  1882,  to  bring 
the  land  under  the  Act,  Boully  understood  that  Bigby 
claimed  by  virtue  of  such  gift  ;  that  in  the  action  of 
ejectment,  Bigby  claimed  by  virtue  of  such  gift,  as  well 
as  by  15  years'  possession  ;  that  on  21st  February,  1883, 
Rigby  lodged  a  caveat  against  the  application  of  the 
bank,  claiming  an  estate  in  fee  simple,  but  caveat  was 
allowed,  to  lapse  ;  that,  on  19th  August,  1883,  the  bank 
issued  a  second  writ  in  ejectment  against  Rigby  in  re- 
spect of  this  land,  which  was  still  pending. 

An  affidavit  in  reply  stated  that  Rigby's  father  had, 
in  the  beginning  of  August,  1882,  told  Boully  that  Rigby 
had  been  in  possession  for  nineteen  years,  as  well  as 
that  he  claimed  it  under  a  gift  from  Glass. 

Dr.  Madden  in  support  of  the  summons  : — This  sum- 
mons issued  under  the  "  Transfer  of  Land  Statute  "  (No. 
301),  Sec.  132.  The  answering  affidavits  set  out  the  same 
matters  upon  which  the  jury,  at  the  first  trial,  found  for 
the  applicant.  The  meaning  to  be  put  upon  Sec.  132 
now  comes  in  question  ;  if  it  applies  to  a  case  like  this, 
the  registrar  is  satisfied  that  the  certificate  of  title  is- 
sued and  is  retained  wrongfully.  That  section  is  in- 
tended to  cover  any  erroneous  issue  or  retention  of  a  cer- 
tificate of  title  ;  it  is  a  comprehensive  drag-net.  Its  ob- 
ject is  to  keep  the  register  absolutely  correct.  Sec.  144 
applies  where  a  proprietor  has,  by  some  error,  been 
deprived  altogether  of  his  interest  in  land,  and  gives 
him  a  remedy  against  the  person  whose  act  occasioned 
the  loss  ;  Sec.  146  gives  the  proprietor  a  remedy  against 
the  assurance  fund  where  there  has  been  a  misdescrip- 
tion by  the  officers  of  the  department,  where  the  estate 
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has  not  been  taken  out  of  him.  The  intention  is  that 
there  should  be  a  double  remedy  by  which  the  proprie- 
tor should  be  protected,  and  the  register  should  be  recti- 
fied. In  this  respect,  the  decision  in  Ex  parte  Patter- 
son ^  of  this  Court  was  not  disturbed  on  appeal  to  the 
Privy  Council.2  When  Boully  obtained  the  issue  of  a 
certificate  of  title  to  the  bank,  he  was  aware  of  facts 
which  he  did  not  disclose  to  the  registrar,  and  which 
made  the  obtaining  of  that  certificate  wrongful.  That 
gives  the  registrar  a  right  to  call  in  the  [•420]  certificate. 
The  applicant  is  wronged,  though  he  was  successful  io 
the  first  ejectment,  because  a  second  action  has  been 
brought  against  him  ;  and  he  may  be  harassed  by  numy 
others  if  this  certificate  is  left  in  the  hands  of  the  bank. 

Hodges  contra : — ^The  applicant  has  to  satisfy  the 
Court,  as  well  as  the  registrar,  that  this  certificate  has 
been  wrongfully  issued.  The  registrar  could  not  have 
declined  to  issue  the  certificate,  as  the  applicant  had  al- 
lowed his  caveat  to  lapse,  without  taking  any  proceed- 
ings to  sustain  it ;  so  that  the  registrar  has  no  right  to 
say  that  he  would  not  have  issued  this  certificate  if  he 
had  known  the  facts  now  stated.  As  to  the  alleged  wrong- 
ful obtaining  of  the  certificate,  the  only  statement  chal- 
lenged was  that  the  land  was  not  occupied  by  any  per- 
son authorised  by  the  bank,  but  that  Bigby  was  using 
the  land  as  a  trespasser.  Bees.  21-3  deprive  a  caveator 
who  has  allowed  his  caveat  to  lapse  of  any  right  to  con- 
sideration. Certainly  no  fraud  is  suggested  which  had 
any  effect  on  issue  of  the  certificate.  The  Court  will 
not,  therefore,  encourage  the  applicant  to  ask  for  a 
recall  of  the  certificate. 

Dr.  Madden  in  reply  ; — ^The  lapse  of  the  caveat  does 
not  settle  the  matter.  It  was  impossible  for  the  appli- 
cant to  follow  up  his  caveat  by  anj  proceeding  at  law  or 
in  equity,  as  he  was  in  possession.  The  registrar  now 
makes  affidavit  that  he  would  not  have  issued  this  cer- 
tificate if  he  had  known  all  the  facts.    The  Act  does  not 
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require  the  registrar  to  issue  a  certificate  immediately 
upon  the  lapse  of  a  caveat ;  he  may  investigate  the  title 
of  a  caveator  who  could  not  follow  up  his  caveat.  Such 
an  investigation  would  show  that  the  applicant  has  a 
good  title  by  adverse  possession.  [Higinbotham,  J. — 
How  could  a  title  by  adverse  possession  prevent  the  is- 
sue of  a  certificate  of  title  ?  All  certificates  are  subject 
to  such  titles.]  The  policy  of  the  Act  is  that  a  person 
applying  to  bring  the  land  under  it,  or  to  be  registered 
as  proprietor,  shall  succeed  by  the  strength  of  his  own 
title.  "  Wrongfully  "  covers  all  the  ground  not  covered 
by  "fraudulently." 

Cur.  adv.  vult. 
[•421]  The  judgment  of  the  Court'  was  delivered 
by  Holroyd,  J. — Summons  referred  to  the  Court. 
The  summons  was  issued  under  the  132nd  section 
of  the  "Transfer  of  Land  Statute,"  at  the  instance 
of  the  Registrar  of  Titles,  calling  on  the  Colon- 
ial Bank  to  show  cause  why  a  certificate  of  title  which 
the  bank  had  obtained  should  not  be  delivered  up  to 
be  cancelled.  We  think  the  summons  should  be  granted. 
The  certificate  was  issued  on  the  supposition  that  Bigby, 
who  set  up  a  statutory  title  to  the  land  by  length  of 
I>o88ession,  was  only  a  trespasser,  as  declared  by  the 
bank's  attorney  in  his  application.  Rigby's  claim  was 
afterwards  established  in  an  action  of  ejectment  brought 
by  the  bank,  and  the  certificate  was  therefore  issued 
in  error. 

Order  accordingly. 

Attorneys  for  the  applioftnt :— Madden  &  Bntler. 
Attorneys  for  the  respondent :— Moale  A  Seddon. 


^  SUwelJ,  C.J.,  Higinbotbam  and  Holroyd,  JJ. 
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Supreme  Court,  Victoria,  1892.]  [18  V.  L.  R.  727. 

TAYLOR  V.  WOLFE  &  COMPANY. 

'*  Transfer  of  Land  Act,  1890''  {No.  1149),  sees.  124, 125, 131— 
Discharge  of  niortgage,  registration  of — Consent  of  mortgagee 
to  sue. 

A  mortgagor  of  land  under  the  **  Transfer  of  Land  Act,  1890  *'  (No. 
1149),  who  has  paid  off  the  money  dne  under  the  mortgage,  and  who  baa 
lodged  the  discharge  for  registration,  bnt  has  not  obtained  registration 
thereof,  is  bound  by  Sec.  125  of  the  Act  No.  1149  to  obtain  the  written 
consent  of  the  mortgagee  before  he  can  coflamence  an  action  in  his  own 
name  in  respect  of  which  the  mortgagee  might  have  sued. 

Special  case  reserved  for  the  opinion  of  the  Full 
Court  by  the  Judge  of  the  County  Court  of  Melbourne. 

The  action  was  brought  by  the  plaintiff  for  the  sum 
of  £13  12s.  6d.  for  the  use  and  occupation  of  certain  pre- 
mises. The  defendants,  by  their  defence,  raised  the 
objection  that  the  plaintiff  had  not  obtained  the  written 
consent  of  the  mortgagee  to  bring  this  action.  The  fol- 
lowing evidence  was  given  : — ^The  certificate  of  title^ 
mortgage  by  plaintiff,  discharge  of  mortgage,  and  some 
other  documentary  evidence  not  m^aterial  to  this  report 
were  put  in.  It  was  admitted  that  the  defendants  were 
in  possession  of  the  premises,  and  had  previously  paid 
rent,  but  not  for  the  period  of  time  now  sued  for.  The 
discharge  of  the  mortgage  had  been  lodged  for  registra- 
tion, but  had  not  been  registered  before  the  commence- 
ment of  this  action,  and  it  is  admitted  that  the  plain- 
tiff had  not  obtained  the  consent  in  writing  of  the  mort- 
gagee before  commencing  the  action.  The  case  was 
tried  in  the  County  Court  at  Melbourne,  before  His 
[*728]  Honor  Judge  Casey,  who  reserved  the  following 
question  for  the  opinion  of  the  Full  Court : — "  The  mort- 
gagee having  been  paid  off  and  the  discharge  of  the 
mortgage  having  been  lodged  for  registration,  but  not 
registered  before  the  commencement  of  this  action,  was 
the  plaintiff  under  the  circumstances  hereinbefore  set 
out,  and  having  regard  to  Sees.  124  and  125  of  the 
'  Transfer  of  Land  Act,  1890,'  entitled  to  commence  this 
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action  in  her  own  name  without  the  previous  consent 
in  writing  of  the  mortgagee  ?  " 

Pigott  for  the  plaintiff  :— As  soon  as  the  mortgage 
was  paid  off  the  mortgagee  had  no  rights  thereunder. 
Sec.  124  of  the  "  Transfer  of  Land  Act,  1890,"  was  in- 
tended to  protect  the  mortgagee,  and  a  stranger  could 
have  no  greater  rights  than  the  mortgagee.*  No  doubt  un- 
der Sec.  125  a  mortgagor  cannot  sue  without  the  written 
consent  of  the  mortgagee.  There  must,  however,  be  an 
actual  mortgage  in  existence,  and  if  the  moneys  have 
been  paid  off,  the  relation  of  mortgagor  and  mortgagee 
ceases,  and  Sec.  125  would  not  apply  to  such  a  case. 
Under  the  provisions  of  Sec.  131  the  mortagage  must 
be  taken  to  have  been  discharged. 

Fink,  for  the  defendant,  was  not  called  upon. 

liiginbotham,  C.J.,  delivered  the  judgment  of  the 
Court  [Higinbotham,  C.J.,William8  and  Hodges,  JJ.] — 
The  answer  [•729]  to  the  question  presented  to  us  on 
this  special  case  must  be  determined  by  the  terms  of 
Sec.  124  of  the  "  Transfer  of  Land  Act,  1890."  (His  Honor 
read  the  section).  Those  provisions  show  that  the  re- 
gistration of  the  discharge  is  essential  to  the  validity 
and  effect  of  the  discharge.     This    discharge   was    not 

'  '*  Sec.  124 — In  addition  to  and  concurrently  with  the  rights  and 
powers  conferred  on  a  first  mortgaf^ee  and  on  a  transferee  of  a  first 
mort^^e  by  this  Act,  every  present  and  fntnre  first  mortgagee  for  the 
time  beinf;  of  land  ander  this  Act,  and  every  transferee  of  a  first  mort- 
gage for  the  time  being  npon  any  such  land  shall,  until  a  discharge  from 
the  whole  of  the  money  secured,  or  until  a  transfer  upon  a  sale  or  an 
order  for  foreclosure  (as  the  case  may  be)  shall  have  been  registered, 
have  the  same  rights  and  remedies  at  law  and  in  equity  (including 
proceedings  before  justices  of  the  peace)  as  he  would  have  had  or  been 
entitled  to  if  the  legal  estate  in  the  land  or  term  mortgaged  had  been 
actually  vested  in  him  with  a  right  in  the  mortgagor  of  quiet  enjoyment  of 
the  mortgaged  land  until  default  in  payment  of  the  principal  and  interest 
money  secured,  or  some  part  thereof,  respectively,  or  until  a  breach  in 
the  performance  or  observance  of  some  covenant  expressed  in  the  more- 
gage  or  to  be  implied  therein  by  the  provisions  of  this  Act.  Nothing 
contained  in  this  section  shall  affect  or  prejudice  the  rights  or  liabilities, 
of  any  such  mortgagee  or  transferee  after  an  order  for  foreclosure  shall 
have  been  entered  in  the  register  book ;  or  shall,  until  the  entry  of  such 
an  order,  render  a  first  mortgage  of  land  leased  under  this  Act  or  the 
transferee  of  his  mortgage  liable  to  or  for  the  payment  of  the  rent 
reserved  by  the  lease,  or  the  performance  or  observance  of  the  covenants 
expressed  or  to  be  implied  therein." 

TOB.CA8.--30 
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lodged  for  re^stration  until  the  17th  March,  1892,  and 
was  not  registered  at  the  time  when  this  action  was 
commenced.  We  are  of  the  opinion  that  the  mortgagor 
had  not  a  right  to  commence  this  action  in  her  own  name 
without  the  previous  consent  in  writing  of  the  mort- 
gagee. 

Question  answered  in  the  negative.* 

Solicitor  for  pUintifiF:— Hopkins. 
Solicitor  for  defendant :— Peers. 


Supreme  Court,  Victoria,  1889.]  [15  V.  L.  R  329. 

SANDHURST  MUTUAL  PERMANENT  INVESTMENT 
BUILDING   SOCIETY  v.  GISSING. 

"  Transfer  of  Land  Statute  "  (No.  301),  sec,  49^Meaning  oj  the 
words  **  tenant ^^^  •*  interest  of  any  tenant,*'  in  sec,  49. 

The  word  "tenant  "  in  the  Transfer  of  Land  Statute,  Sec.  49,  mast 
l>e  deemed  to  include  every  tenant  who  is  in  actual  occupation,  and  holds 
under  some  landlord. 

The  words  "  interest  of  any  tenant,"  in  the  same  section,  imply  that 
«very  interest  in  the  land  of  such  a  tenant,  which  grows  out  of.  and  is 
not  disseveral  from  his  ri^ht  to  continue  in  ocoapation  as  a  tenant,  is 
protected  by  the  terms  of  this  section  against  the  claim  of  a  proprietor 
under  a  certificate  of  title. 

The  defendant  was  let  into  or  allowed  to  remain  in  possession  of 
land  under  a  contract  for  the  sale  of  the  land  to  him  by  the  vendor. 
The  vendor  at  the  same  time  transferred  the  land  to  the  plaintiff  society. 

Held,  in  an  action  of  ejectment  the  defendant  beiufi  in  possession  of 
the  land  as  tenant,  that  this,  together  with  the  contract  of  sale,  consti- 
tuted an  interest  to  which  the  land  was  subject  under  Sec.  49  of  the 
*'  Transfer  of  Land  Statute,"  and  that  this  claim  must  prevail  against  the 
claim  of  a  proprietor  transferee  of  the  certificate  of  title  of  the  land, 
and  that  such  transferee  could  not  succeed  in  an  action  of  ejectment. 

It  is  not  to  be  recognized  as  a  principle  of  law  that  mere  negligence 
oan  deprive  a  tenant  of  his  statutory  rights  under  Sec.  49  of  the  ** Trans- 
fer of  Land  Statute." 

Appeal  from  the  County  Court  at  Sandhurst  against 
a  Judgment  in  favour  of  the  defendant  in  an  action  of 
ejectment. 

The  material  facts  appear  in  the  judgment. 

"But  see  Louch  v.  Ball,  5  V.  L.  R.  (L.)  157. 
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Higgins,  for  plaintiifB  appellants,  cited  Le  Neve  v.  Le 
Neve  ;  ^  (Winterbottom  v.  Ingham  ^  was  referred  to  by 
Higinbotham,  C.J.);  Calvert  v.  Tate;'  Robertson  v. 
Keith  ;  *  Cunningham  v.  Gundry  ;  ^  Munro  v.  Suther- 
land ;  •   Ettershank  v.  Leal.^ 

Topp  and  Quick,  for  defendant  respondent,  cited  Col- 
onial Bank  of  Australasia  v.  Rabbage;®  Colonial  Bank  v. 
Roache  ;•  Mayor,  etc.,  of  Staple  of  England  v.  Governor, 
etc,  of  Bank  of  England.^'* 

Cur.  adv.  vult. 

[•330]  The  judgment  of  the  Court  [Higinbotham,  C. 
J.,  Holroyd  and  Kerferd,  JJ.],  was  delivered  by  Higin- 
botham, C.J. — ^"Appeal  from  the  judgment  of  the  Judge 
of  the  County  Court  at  Sandhurst  in  an  action  of  eject- 
ment. On  19th  October,  1885,  the  plaintiff  society  ad- 
vanced a  sum  of  £150  to  one  Esler,  taking  from  him  as  a 
security  for  repayment  a  transfer  of  the  land  in  ques- 
tion, and  giving  him  a  deed  of  defeasance.  On  27th 
October,  1885,  a  certificate  of  title  was  issued  to  the 
plaintiff  society.  The  defendant  then  was,  and  had  been 
from  a  date  prior  to  January,  1882,  in  possession  of  the 
land.  The  land  was  Crown  land  when  the  defendant 
first  entered  on  it.  Esler  subsequently  obtained  the 
Crown  grant,  and  the  defendant  became  his  tenant.  On 
5th  January,  1882,  the  defendant  agreed  to  buy  the  land 
from  Esler  for  £70.  He  afterwards  paid  the  purchase 
money  in  full,  and  obtained  the  Crown  grant  from  Esler 
on  the  18th  January,  1884.  Litigation,  not  resulting  in 
a  change  of  the  relation  between  the  vendor  and  the 
purchaser  as  to  this  land,  followed  between  the  parties, 

*  2  Wh.  &  Tud.,  L.C.  (6th  ed.).  at  page  63. 
*7Q.  B.  611. 

'  ArgQs  Rep.,  8th  Aa({.,  1867. 

*  1  V.  R.  (Eq.)  11 ;  Molesworth,  J.,  at  page  14. 
»'iV.  L.  R.  (Eq.)197. 

•6  A.J.  R.  38,76,  139. 
'8V.  L.  R.  (Eq.)333. 
•6V.  L.  R.  (L.)462. 
•IT.  R.  (L.)  165. 
i«21Q.  B.  D.  160. 
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the  defendant  remaining  in  possessiop  of  the  land,  and 
claiming  a  return  of  the  Crown  grant  which  he  had  given 
back  to  Esler  in  the  course  of  their  disputes,  and  speci- 
fic performance  of  the  contract  of  sale.    Esler  died  on 
22nd  April,  1887.     The  question  we  have  to  determine 
turns  upon  the  meaning  of  the  words  in  the  49th  section 
of  the  "Transfer  of  Land  Statute'':  "The  land  which 
shall  be  included  in  any    certificate    of    title   shall  be 
deemed  to  be  subject    .    .    .    wher^  the  possession  ift 
not  adverse  to  the  interest  of  any  tenant  of  the  land 
notwithstanding  the  same  may  not  be  si)ecially  notified 
as  an  incumbrance   on    such   certificate."    It  has   been 
contended  for  the  plaintiff  company  that  the  word  "  ten- 
ant "  here  means  a  lessee,  that  the  object  of  this  provi- 
sion was  to  protect  the  interest  of  a  person  whose  lease 
could  not  be  registered  under  the  statute  as  being  for  a 
term  not  exceeding  three  years  (see  Sec.  75),  and  thai 
such  interest  only  of  a  tenant  is  protected  as  belongs  to 
him  in  his  capacity  of  lessee.    An  early  decision,  that  of 
Calvert  v.  Tarte "    followed    by    Munro    v.    Sutherland/*^ 
favours  this  limited  construction.    It  is  unnecessary  for 
the  purpose  of  deciding  this  case  that  we  should  either 
adopt  or  reject  the  suggestion  made  in  the  course  of  the 
argument,  namely,  that  the  word  "  tenant "  in  this  place 
ought  [•331]  to  be  construed  in  the  wide  sense  of  any 
person  who  is  the  holder  in  actual  possession,  not  ad- 
verse, of  land  brought  under  the  operation  of  the  Act^ 
and  that  the  "interest"  of  such  a  person  includes  all 
rights  in  respect  of  the  land  either  springing  out  of  or 
accompanying  such  actual   possession.     But  we  think 
that  the  word  "  tenant "  must  be  deemed  to  include  at 
least  every  tenant  who  is  in  actual  occupation,  and  holds 
under  some  landlord,  and  that  every  interest  in  the  land 
of  such  a  tenant  which  grows  out  of,  and  is  not  dissever- 
able  from,  his  right  to  continue  in  occupation  as  a  ten- 
ant is  protected  by  the  terms  of  this  provision  against 
the  claim  of  a  proprietor  under  a  certificate  of  title. 

"Argus  Rep.,  8th  Aug.,  1867. 
"5A.  J.R.,p.  139. 
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The  more  recent  decisions  of  this  Court  justify  to  this 
extent,  at  all  events,  a  larger  construction  being  placed 
upon  these  words  than  was  allowed  by  the  earlier  cases. 
:See  Robertson  v.  Keith/*  Cunningham  v.  Gundry,"  in 
which  the  same  learned  Judge  stated  that  he  had  recon- 
sidered, and  that  he  retained  the  opinion  he  had  ex- 
pressed in  the  previous  case  :  Colonial  Bank  v.  Rab- 
bage.^*  Applying  this  mecuiing  of  the  terms  of  the  sec- 
tion, what  was  the  "interest"  of  the  defendant  in  this 
land  on  19th  October,  1885,  when  Esler,  his  vendor, 
transferred  the  land  to  the  plaintiff  society  ?  Having 
been  let  into  or  allowed  to  remain  in  possession  under 
a  contract  for  the  sale  of  the  land  to  him,  the  defendant 
l)ecame  at  law  tenant  at  will  to  his  vendor,  and  he  could 
not  be  ejected  by  his  landlord  without  a  previous  de- 
mand of  possession.  He  had  at  the  same  time  an  equity 
which  would  not  allow  his  vendor  to  determine  the 
tenancy  at  will  except  by  converting  it  into  an  estate  in 
fee  simple.  It  is  impossible  in  such  a  case  to  dissever 
the  tenancy  and  the  contract  from  one  another.  They 
together  constitute,  we  think,  an  interest  to  which  the 
Jand  was  subject,  and  which  is  entitled  to  prevail  against 
the  claim  of  the  new  proprietor  under  his  certificate  of 
title. 

It  waa  further  argued  for  the  plaintiffs  tliat  there  had 
been  such  negligence  or  laches  on  the  part  of  the  de- 
fendant as  should  deprive  him  of  his  right  under  the 
Btatute.  The  learned  Judge  who  tried  the  case  must  be 
taken  to  have  found  that  there  was  no  such  negligence 
or  laches,  and  we  concur  in  that  opinion,  particularly  as 
t*332]  the  plaintiff  society  laid  itself  open  by  its  con- 
"duct  to  the  same  charge.  At  the  same  time  we  must 
not  be  understood  in  expressing  this  opinion  to  recog- 
nise it  to  be  a  principle  of  law  that  mere  negligence 
«ould  deprive  a  tenant  of  his  statutory  rights  under  Sec. 

"IV.  R.  (Eq.)  11;  Molesworth.  J.,  at  p.  14. 
^^2  V.  L.R.  ^Eq.)197. 
"6V.L.R.  (L.)462. 


470  T0RREN8  CA8E8. 


49  of  the  "  Transfer  of  Land  Statute."    The  appeal  will 
be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solioiton  for  the  plaintiffs : — Grabbe,  Coben  A  Kirby, 
Solicitors  for  defendant :— Connelly  A  Tatohell. 


Supreme  Court,  Victoria.  1886.]  [12  V.  L.  R  566- 

In  the  Matter  of  the  "TRANSFER  OF  LAND 
STATUTE,"  Ex  parte  VINCENT. 

**  Transfer  of  Land  Statute,  sec.  117 — Summons  to  remove  caveats 

On  amplication  under  Sec.  117  of  the  *' Transfer  of  Land  Statute/* 
by  the  registered  proprietor  of  land,  to  have  a  caveat  removed,  the  Coart 
will  not  order  such  caveat  to  be  removed  upon  snoh  application  where 
there  is  a  conflict  of  testimony,  bat  may  order  that  such  oav^t  shall  be 
removed  unless  steps  are  taken  to  establish  caveator*s  title  within  a 
certain  time. 

Summons  under  the  "  Transfer  of  Land  Statute  "  (No. 
301)  to  show  cause  why  a  caveat  should  not  be  removed 
from  the  Register  of  Titles. 

Forlonge,  for  the  caveator  : — ^This  is  an  application 
to  the  Court  to  have  a  caveat  removed  ;  but  it  is  sub- 
mitted that  Sec.  117  does  not  authorise  the  Court,  upon 
a  summons,  to  deal  with  the  merits  of  a  case  involving 
a  conflict  of  testimony.  It  is  merely  a  cheap  way  to  get 
rid  of  the  caveat.  The  proprietor  has  not  dealt  with  the 
land. 

Neighbour,  for  the  registered  proprietor  : — Sec.  117 
does  not  require  that  there  should  be  any  dealing  with 
the  land  ;  it  merely  [•567]  directs  a  summons  to  be  taken 
out;  upon  the  hearing  of  that  summons  the  Court  may 
make  out  such  order  as  it  thinks  fit.  [Holroyd,  J. — Can 
we  in  a  summary  way  direct  that  the  caveat  be  removed 
where  there  is  a  conflict  of  testimony  between  tbe  par- 
ties ?  There  ought  not  to 'be  any  doubt  as  to  your  right 
or  title  before  such  an  order  is  made.  Where  you  have 
actually  dealt  with  the  land  it  is  different,  for  there 
the  caveator  must  prove  his  case.    If  you  were  to  apply 
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for  the  issue  of  a  registration  abstract,  tbat  would  force 
the  caveator  to  prove  his  title  within  fourteen  days,  or 
have  the  caveat  struck  out]  The  Court  may  make  any 
order  it  thinks  fit,  and  may  direct  that  the  caveator 
should  proceed  to  establish  his  title  within  a  certain 
time. 

Forlonge  : — I  have  no  objection  to  such  an  order 
being  made. 

Per  Curiam.^  It  is  ordered  that,  unless  proceedings 
are  commenced  within  a  certain  time  by  the  caveator 
to  enforce  his  claim,  the  caveat  shall  be  removed. 

Solicitor  for  the  registered  proprietor : — Pyman. 
Solicitor  for  oavefttor : — Kidston. 


Victoria,  1891.— Webb,  J.]  [17  V.  L.  R. 

RICHARDS  V.  CADMAN. 

"  Transfer  of  Land  Act,  1890  "  (No.  1149),  sec^.  19,  55  and  189— 
Judgment  debtor — Fi.  fa. — Lodgement  for  registration — Estate 
or  interest  of  debtor  not  appearing  in  register  book — Retention 
of  fi,  fa,  in  Titles  Office — Mortgage — Lease  from  Crown — 
"  Register  book  " — Priority  of  registration, 

A  copy  fi.  fa.  and  statement  8pecif3riDg  the  land,  lease,  mortage,  or 
charge  sought  to  be  afiFected  thereby,  presented  for  registration  under  s. 
ia9  of  the  '^Transfer  of  Land  Act,  1890  "  (No.  1149),  cannot  be  registered 
by  the  Titles  Office  unless  the  estate  or  interest  of  the  judgment  debtor, 
against  which  it  is  sought  to  be  registered,  appears  upon  the  Register 
Book  at  the  time  the  copy  fi.  fa.  is  lodged.  It  was  not  intended  by  that 
section  that  such  copy  fi.  fa.  and  statement  should  be  retained  in  the 
offioe  until  such  estate  or  interest  should  appear  in  the  Register  Book. 

Prior  to  April,  1890,  G.  was  the  licensee  from  the  Grown  of  certain 
land,  and  in  that  month  a  judgment  was  obtained  against  him  by  R., 
•nd  a  writ  of  fi.  fa.  was  issued  thereon  on  the  18th  August,  1890.  On  the 
22Dd  August,  1890,  G.  applied  for  a  lease  frpm  the  Grown  of  the  land  of 
which  he  was  the  licensee.^  The  application  was  subsequently  approved, 
and  an  the  28th  October,  1890,  the  lease  was  executed  by  the  Oovemor  in 
Ck>iinoil,  and  on  the  2nd  December,  1890,  by  G.  The  lease  was  for  four- 
teen years  from  the  1st  March,  1890,  and  was  dated  as  of  that  date.  On 
the  11th  March,  1890,  0.  had  execated  a  memorandum  of  mortgage  over 
the  land,  purporting  to  be  under  the  provisions  of  the  "Transfer  of 
^^nd  Statute  *'  (No.  801)  in  favor  of  D.  On  the  11th  December,  1890,  at 
1.37  a.m.,  a  copy  of  the  writ  of  fi.  fa.,  together  with  a  statement  speci- 
ying  the  land  sought  to  be  affected,  was  lodged  in  the  Office  of  Titles  for 
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registratioD,  and  remained  there  daring  that  day.  On  the  same  day.  at 
12.30  p.m.,  the  lease  was  lodged  for  registration  and  entered  in  the 
Begister  Book.  On  the  same  day,  at  1.47  p.m.,  the  mortgage  was  lodged 
for  registration. 

Held,  that  the  mortgage  was  entitled  to  be  first  registered,  inaamach 
as  it  was  the  first  document  lodged  for  registration  after  the  entry  of  the 
lease  in  the  Begistry  took. 

Action  for  an  injunction  to  restrain  the  Registrar  of 
Titles  from  registering,  and  the.  other  defendants  from 
proceeding  to  register,  a  mortgage  as  an  incumbrancf 
to  a  certain  Crown  lease  of  land,  except  subject  to  a  writ 
of  fi.  fa.;  for  a  declaration  that  the  fi.  fa.  was  entitled  to 
priority  over  the  mortgage,  and  an  order  that  the  regis- 
trar register  it  in  priority  thereto. 

The  action  was  brought  by  Catherine  Richards 
against  Walter  Cadman,  Elspeth  Affleck  Downie,  and 
H.  C  A.  Harrison,  Registrar  of  Titles,  and  the  state- 
ment of  claim  alleged  : — 

1.  Prior  to  and  during  the  early  part  of  the  year 
1890,  the  defendant  Walter  Cadman,  was  the  licensee 
from  the  Crown  of  certain  land  in  the  parish  of  Tatonga. 

2.  In  April,  1890,  an  action  was  trded  in  the  Su- 
preme Court,  in  which  the  plaintiff  was  plaintiff  and  the 
defendant,  Walter  Cadman,  was  defendant,  by  Hood, 
J.,  and  on  the  17th  April,  1890,  [•204]  judgment  was 
directed  to  be  entered  for  the  plaintiff  for  £115  17s.  9d., 
with  costs  to  be  taxed  ;  execution  to  be  stayed  for  three 
months  from  that  date. 

3.  The  judgment  was  duly  entered  on  the  9th  May, 
1890,  for  £278  16s.  6d.,  the  amount  recovered  and  taxed 
costs. 

4.  A  writ  of  fi.  fa.  was  issued  on  the  judgment  on 
18th  August,  1890,  and  was  on  the  same  day  lodged  with 
the  sheriff  of  the  northern  bailiwick  for  execution,  but 
the  writ  was  never  satisfied  in  whole  or  in  part. 

5.  On  the  22nd  August,  1890,  the  defendant,  Walter 
Cadman,  applied  for  a  lease  from  the  Crown  of  the  said 
land,  of  which  Ije  was  the  licensee  as  aforesaid,  and  the 
said  application  •  having  been  approved  on  the  28th  Oc- 
tober, 1890,  the  lease  was  executed  by  the  Governor, 
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and  on  the  2nd  December,  1890,  the  lease  was  executed 
by  the  defendant,  Walter  Cadman,  as  lessee. 

6.  The  lease,  though  executed  on  that  day,  was  dated 
1st  March,  1890,  and  was  for  the  term  of  fourteen  years 
from  that  date,  and  the  land  comprised  in  the  said  lease 
had  not  been  previously  alienated  from  the  Crown. 

7.  Previously  to  the  execution  of  the  lease  by  the 
Governor  or  the  said  Walter  Cadman,  namely,  on  11th 
March,  1890,  Walter  Cadman  had  executed  a  memoran- 
dum of  mortgage  over  the  land  purporting  to  be  under 
the  provisions  of  the  "  Transfer  of  Land  Statute  "  (Xo. 
301),  to  the  defendant,  Elspeth  Affleck  Downie  (the  date 
appearing  on  the  mortgage  being  the  11th  March,  1890), 
and  the  defendants,  Walter  Cadman  and  Elspeth  Affleck 
Do^Tiie,  at  the  time  of  executing  the  mortgage  well 
knew  that  the  plaintiff  herein  had  commenced  the  said 
action  against  the  defendant,  Walter  Cadman. 

8.  On  the  11th  December,  1890,  a  copy  of  the  said 
writ  of  fi.  fa.,  together  with  a  statement  under  Sec.  139 
of  the  "  Transfer  of  Land  Act,  1890,"  specifying  the  said 
land  and  the  said  leasehold  estate  therein  as  the  land 
and  estate  sought  to  be  affected  by  the  said  writ,  was 
lodged  at  the  Office  of  Titles  for  registration  at  11.37 
a.m.,  and  remained  in  the  said  office  during  that  day. 

9.  On  the  11th  December,  1890,  at  12.30  p.m.,  the 
lease  was  lodged  for  registration,  and  was.  entered  in  the 
Register  Book,  Vol.  608,  Fol.  121517,  and  on  the  same 
day,  at  1,47  p.m.,  the  mortgage  was  lodged  for  registra- 
tion by  the  defendant,  Elspeth  Affleck  Downie,  through 
her  solicitor,  John  Wilkinson,  the  said  solicitor  and  Els- 
peth Affleck  Downie  well  knowing  that  the  plaintiff 
had  obtained  the  judgment  and  issued  the  writ  of  fi.  fa. 
thereon. 

10.  The  defendant,  H.  C.  A.  Harrison,  is  sued  as 
Registrar  of  Titles,  and  as  such  registrar  will,  if  not  re- 
strained by  this  Honourable  Court,  proceed  to  regiRtor 
the  mortgage  as  an  ineumbrance  on  the  lease  in  priority, 
and  not  subject  to  the  said  writ  of  fi.  fa. 


474  T0RREN8  CA8E8. 


11.  The  plaintiff  will  contend  that  by  virtue  of  the 
provisions  of  Sec.  19  of  the  "Transfer  of  Land  Statute, 
1890,"  she  is  entitled  to  have  the  said  writ  of  ft.  fax.  re- 
gistered as  an  incumbrance  on  the  lease  in  priority  to 
the  mortgage. 

The  Registrar  of  Titles  did  not  enter  an  appearance. 
The  defendants,  Cadman  and  Downie,  jointly  defended 
and  admitted  paragraphs  1,  2,  3,  4,  5  and  6  of  the  state- 
ment of  claim.  They  denied  that  Downie  knew  of  the 
action  being  commenced,  or  that  the  plaintiff  had  ob- 
tained judgment  and  issued  the  writ  of  fi.  fa.,  though 
they  admitted  that  Cadman  did  know.  They  would  con- 
tend that  at  the  time  [•205]  the  copy  writ  fl.  fa,  was 
lodged  there  was  no  estate  registered  in  the  Titles  Office 
against  which  it  could  be  registered. 

Cussen  for  the  plaintiff. 

[Webb,  J. — Do  you  rely  on  the  allegations  of  notice?] 

No  ;  I  do  not  think  I  can. 

[Webb,  J. — I  do  not  -see  how  it  could  affect  the  case.] 
No  ;  I  rely  on  Sec.  19  of  the  "  Transfer  of  Land  Act, 
1890"  (No.  1149),  which  provides  that  registration  of 
grants  in  fee  or  for  years  from  the  Crown  shall  be  deemed 
and  taken  to  be  an  enrolment  of  record  of  the  grant, 
and  such  enrolment  shall  relate  back  to  the  day  of  the 
date  of  the  grant.  So  that  it  must  be  deemed  that  there 
was,  at  the  time  of  the  lodgement  of  the  fi.  fa.  something 
against  which  the  fi.  fa.  could  be  registered.  And  it  is 
only  by  virtue  of  such  relation  back  that  Cadman  could 
execute  a  mortgage  to  Downie,  or  describe  himself  thert»- 
in  as  the  "registered  proprietor." 

[Webb,  J. — ^If  we  are  to  be  very  technical,  I  do  not 
see  how  this  Sec.  19  would  apply  at  all.  It  relates  only 
to  grants  of  land  remaining  unalienated  at  the  time  of 
the  commencement  of  the  Act.  In  this  case,  if  the  en- 
rolment related  back  to  the  date  of  the  grant,  it  did  not 
remain  unalienated  at  the  time  of  the  passing  of  this 
Act] 

That  is  the-  effect  of  the  consolidation  of  the  Act. 
It  means,  and  according  to  the  Interpretation  Act  must 
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be  taken  to  mean,  the  commencement  of  the  Act  Iso. 
301,  from  which  thia  Act  is  taken  ;  or,  at  all  events,  Act 
No.  301  must  be  taken  as  still  existent.  Besides,  Bee. 
17  of  the  "  Land  Act,  1890  "  (No.  1106),  would  provide  for 
this  case.  The  difficulty  about  there  being  nothing 
against  which  to  register  a  fi.  fa.  was  dealt  with  by  your 
Honor  in  Sander  v.  Twigg,^  where  your  Honor  held  that 
a  liberal  construction  ought  to  be  given  to  Sec.  106  of 
the  Act  No.  301  (Sec.  139  of  the  present  Act).  In  that 
case  the  interest  against  which  it  was  said  that  the  fi.  fa» 
should  have  been  registered  was  incapable  of  being 
registered,  and  your  Honor  still  thought  that  the  fi.  fa. 
should  have  been  received.  Some  doubt  was  expressed 
by  Higinbotham,  C.J.,  [•206]  and  Holroyd,  J.,  as  to  that, 
and  your  Honor  again  considered  and  decided  the  point 
in  Watson  v.  Royal  Permanent  Building  Society,^  but 
that  case  differed  from  the  present  in  this  respect,  that 
there  the  fi.  fa.  was  not  in  the  office — ^it  had  been  re- 
turned because  there  was  nothing  to  register  it  against. 
In  this  case  the  fi.  fa.  was  still  in  the  office  when  the  lease 
was  registered.  In  that  case,  too,  the  difficulty  arose  from 
adopting  a  form  of  security  not  recognised  by  the  Act* 
In  this  case  the  Act  makes  the  registration  of  the  lease 
compulsory. 

[Webb,  J. — How  is  the  registrar  to  keep  in  his  mind 
everything  lodged,  for  it  may  be  six  months  before  ? 
The  register  itself  is  merely  a  bundle  of  grants  or  cer- 
tificates.] 

It  is  submitted  that  the  register  shall  not  consist 
merely  of  a  number  of  grants  bound  up,  as  provided  by 
Sec.  55  of  the  "  Transfer  of  Land  Act,  1890."  Any  prac- 
tical difficulty  as  to  registering  a  fi.  fa.  against  a  lease- 
hold interest  could  be  got  over  by  registering  against 
the  n«ime  of  the  lessee,  which,  of  course,  is  the  name  in 
which  the  lease  will  eventually  be  issued,  and  when  the 
lea«e  comes  into  the  office  the  registrar  will  at  once  see 

'  13  V.  L.  n.  76r.. 

«4  V.  L.  R.  283. 


476  TOBRENS  0A8E8, 


that  there-  is  a  fi.  fa.  against  it.  The  lease,  and  the  regis- 
tration of  the  lease,  in  the  eye  of  the  law,  are  dated  the 
1st  March,  1890,  and  the  fi.  fa.  issued  after  that  date 
ought  to  affect  them. 

Box  (with  him  Wiegall)  for  the  defendants  Cadman 
and  Downie : — Handing  the  fi.  fa.  over  the  counter  at 
the  l^tles  Office  is  not  a  lodgement ;  it  is  not  lodged 
until  it  is  accepted  or  refused,  and  then  dates  back  to 
the  time  of  handing  it  over  the  counter. 

[\N>bb,  J. — The  defence  uses  the  term  "lodged*'  in 
the  same  sense  as  the  plaintiff  uses  it,  not  in  the  sense 
in  which  you  contend  it  should  be  used.] 

It  is  submitted  that  the  first  document  presented 
after  the  lease  is  registered  is  entitled  to  registration 
in  priority  to  all  others.  Before  the  lease  is  registered 
there  is  nothing  in  the  office  against  which  to  register 
B,  fi.  fa.,  and  therefore  it  cannot  be  registered:  Sander 
V.  Twigg  ;  3  Watson  v.  Royal  Permanent  Building  So- 
ciety.* 

Cussen  in  reply. 

[•207]  Webb,  J. — ^As  I  have  had  occasion  to  consider 
this  question  very  fully  on  previous  occasions,  I  do  not 
think  it  necessary  to  reserve  my  decision.  The  question 
which  arises  in  this  case  is  which  of  two  instruments 
was  entitled  first  to  registration.  The  facts  are  shortly 
these:  The  plaintiff  obtained  judgment  against  the  de- 
fendant Cadman  and  issued  a  fi.  fa.  on  that  judgment. 
A  copy  of  that  fi.  fa.,  accompanied  by  a  statement  of  a 
certain  leasehold  interest  in  Cadman,  was  presented  for 
registration  at  the  Titles  Office  on  the  11th  December, 
1890,  at  the  hour  of  11.37  a.m.  The  defendant  Cadman 
was  lessee  under  a  lease  which  had  then  been  signed  by 
the  parties,  but  not  registered.  At  12.30  p.m.  on  the 
same  day  that  lease  was  presented  for  registration  and 
registered,  and  was  entered  in  the  Register  Book,  Vol. 
€08,  Fol.  121517.  At  1.47  p.m.  on  the  same  day  a  ine- 
morandum  of  mortgage,  by  the  defendant  Cadman  as 
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lessee  to  the  present  defendant  Downie,  was  presented 
for  registration.  Therefore,  the  order  of  events  was  copy 
fi.  fa.  and  statement  presented  for  registration,  lease 
presented  for  registration  and  registered,  memorandnm 
of  mortgage  presented  for  registration,  and  the  question 
which  arises  is  whether  the  copy  fi.  fa.  and  statement 
was  entitled  to  be  registered  in  priority  to  the  memoran- 
dum of  mortgage.  That  copy  fi.  fa.  and  statement  was^ 
lodged  under  Sec.  139  of  the  "  Transfer  of  Land  Act." 
That  section  is:  "No  execution  registered"  (that  does  not 
refer  to  registration  under  this  Act)  "prior  to  or  after 
the  commencement  of  this  Act  shall  bind,  charge  or 
affect  any  land  or  any  lease,  mortgage,  or  charge;  but 
the  registrar  on  being  served  with  a  copy  of  any  writ 
of  fieri  facias  issued  out  of  the  Supreme  Court,  or  of  any 
decree  or  order  of  such  Court,  accompanied  by  a  state- 
ment signed  by  any  party  interested,  or  his  attorney, 
solicitor,  or  agent,  specifying  the  land,  lease,  mortgage^ 
or  charge  sought  to  be  affected  thereby,  shall,  after  mark- 
ing on  such  txypy  the  time  of  such  service,  enter  the  same 
in  the  Register  Book."  It  contemplates  that  the  registrar 
is  to  enter  the  copy  fi.  fa.  in  the  Register  Book  as  soon 
as  it  is  served  upon  him.  Now,  Sec.  50  tells  us  what  the 
"  Register  Book  "  is.  It  says:  "  Certificates  of  title  shall 
be  in  duplicate  in  the  form  in  the  Third  Schedule  hereto  ;^ 
and  the  registrar  shall  keep  a  book  to  be  called  the 
*  Register  Book,'  and  shall  register  or  enter  by  bindings 
up  therein  one  of  the  grants  and  one  of  the  certificates 
of  title,  [•208]  and  shall  deliver  the  other  original  (here- 
inafter called  the  duplicate)  to  the  proprietor.  Each 
grajit  and  certificate  shall  constitute  a  separate  folium 
of  such  book."  Therefore,  this  is  not  a  book  made  at  a 
stationer's  and  to  be  used  from  time  to  time  to  enter 
matters  in,  but  it  is  a  book  consisting  of  the  grants  which 
are  bound  up  in  it.  When  this  lease  was  presented  at 
the  office,  its  registration  consisted  in  making  it  a  leaf 
of  the  Register  Book,  and  until  that  leaf  was  there,  there 
was  no  Register  Book  in  which  the  registrar  could  enter 
this  copy  fi.  fa.  Therefore,  it  was  impossible  for  him  to 
do  what  he  was  told  by  the  Act  to  do,  viz.,  to  register 
this  copy  fi.  fa.  when  presented  to  him.    It  cannot  be 


478  T0RREN8  CA8E8. 


contemplated  that  it  was  the  intention  of  thig  section 
that  the  registrar  was  to  keep  the  copy  fi.  fa.  and  state- 
ment for  an  indefinite  time  in  order  to  enter  it  when  he 
had  got  a  book  in  which  he  oould  enter  it.  I  think  the 
registrar  was  perfectly  right  in  refusing  to  register  this 
when  there  was  nothing  to  register  it  against.  There- 
fore the  mortgage,  which  was  the  first  thing  presented 
for  registration  wiien  there  was  a  book  in  which  it  could 
be  registered,  takes  priority. 

Judgment  for  the  defendants,  with  costs. 

Solioitors  for  plaintiff : — Emerson  A  Barrow. 

Solicitors  for  defendants  Cadman  and  Downie :— Pentland,  Roberta 
A  Thompson. 
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MATHIESON  v.  THE  MERCANTILE,  FINANCE  AND 
AGENCY  COMPANY  (LIMITED). 

•*  Tramfer  of  Land  Statute  "  {No.  301),  sees.  42,  84,  and  85— 
Mortgage — Power  of  sale — Demand  and  notice — Notice  of 
sale  given  prior  to  registration — Effect  of  registration, 

Instraments  executed  in  the  form  provided  by  the  "  Transfer  of 
Land  8tatate"  (No.  SOI)  are  not  previoas  to  registration  void  of  all 
effect  except  as  to  conveying,  passing  or  conferring  estates  or  interests 
and  rights  in  land.  They  may,  before  rep{istration,  have  effect  as  con- 
tracts between  the  parties  to  them,  or  operate  as  secnrities  springing 
from  the  contract  from  the  date  of  signing ;  and  acts  done  by  the  parties 
nnder  and  in  accordance  with  the  contracts  before  registration  may,  as 
between  the  parties,  be  valid  and  effectaal. 

A.  mortgage  in  the  form  provided  by  the  **  Transfer  of  Land  Stat- 
ate"  (No.  301)  contained  a  covenant  that,  in  case  default  should  be 
made  in  payment  of  any  of  the  moneys  expressed  or  intended  to  be 
thereby  secured,  and  such  default  should  be  continued  for  the  spaoe  of 
three  days,  then  all  the  moneys  intended  to  be  thereby  secured  should 
become  payable*  and  recoverable,  and  it  shonld  be  lawful  for  the  mort- 
gagee to  serve  on  the  mortgagor  the  notice  mentioned  in  See.  84  of  the 
Act ;  and  on  such  default  in  payment  continuing  for  the  further  spaoe 
of  three  days  after  the  service  of  such  notice,  it  should  be  lawful  for  the 
mortgagee  to  exercise  the  power  of  sale  mentioned  in  Sec.  85  of  the  Act 
The  mortgage  was  not  registered  for  some  time  after  the  execution,  and 
in  the  meantime  default  in  payment  was  made  and  continued,  and  a 
demand  of  payment  and  notice  of  intention  to  exercise  the  power  of 
sale  were  given. 

Held,  that  the  demand  of  payment  and  notice  of  sale  before  regis- 
tration of  the  mortgage  were  valid  and  effectual  to  authorise  a  sale  after 
registration  under  Sec.  85. 
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The  word  *'  secured  "  in  Sec.  84  of  the  ''  Transfer  of  Land  Statute  '* 
(No.  301)  refers  both  to  the  security  created  by  the  covenant  to  pay  the 
principal  and  interest  contained  in  a  mortgage  deed,  and  in  force  between 
the  parties  before  its  registration,  and  also  to  the  security  in  respect  to 
the  land  itself,  which  comes  into  existence  only  wlien  the  deed  is 
registered. 

Action  for  repayment  of  moneys  paid  and  return  of 
promissory  notes  given  under  a  contract  for  the  sale  of 
land,  or  an  indemnity  against  payment  of  the  notes 
negotiated. 

Previously  to  27th  January,  1886,  one  Edward  Alfred 
Patterson  was  the  registered  proprietor  in  fee  simple, 
under  the  "Transfer  of  Land  Statute,"  of  Crown  allot- 
ment 2  of  Sec.  4,  town  and  parish  of  Sale.  On  that  date 
he  executed,  under  the  provisions  of  the  statute,  and 
in  the  form  prescribed  by  the  12th  schedule  thereof,  a 
document  in  writing  purporting  to  be  a  mortgage  of  the 
land  to  the  Federal  Bank  of  Australia  (Limited)  to 
secure  the  repayment  of  certain  moneys  therein  men- 
tioned. On  4th  July,  1887,  the  Federal  Bank  caused  to 
be  served  ujwn  Patterson  a  notice  [•272]  requiring  him 
to  pay  the  moneys  due  under  the  mortgage.  On  9th 
July,  1887,  the  bank  caused  to  be  served  on  Patterson 
another  notice,  requiring  him  to  pay  the  moneys  men- 
tioned in  the  first  notice,  and  giving  him  notice  that  in 
default  the  bank  would  sell  the  lands  comprised  in  the 
mortgage.  On  23rd  July,  1888,  the  bank  transferred  to 
the  Mercantile,  Finance,  Trustees  and  Agency  Company 
of  Australia  (Limited),  its  right,  title  and  interest  in 
and  to  the  said  document  of  27th  January,  1886.  On 
23rd  July,  1888,  the  Mercantile  Finance  Company  caused 
to  be  registered,  as  required  by  the  Act,  the  said  docu- 
ment or  mortgage  of  27th  January,  1886,  and  the  trans- 
fer thereof,  and  until  that  date  such  mortgage  never  was 
registered  as  required  by  the  statute,  or  at  all.  At  the 
end  of  July,  1887,  Patterson's  estate  was  sequestrated 
under  the  provisions  of  the  "Insolvency  Statute,  1871," 
and  Duncan  Smith  and  Benjamin  Dowling  were,  on  2nd 
August,  1887,  appointed  trustess  of  his  estate.  On  27th 
February,  1888,  Smith  and  Dowling  applied,  under  Sec. 
41  of  the  Act  No.  872,  to  be  registered  as  proprietors  of 
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the  land,  and  were  accordingly  so  registered,  and  were 
now  the  registered  proprietors  of  the  land.  On  13th 
September,  1888,  by  contract  in  writing  made  between 
the  plaintiffs  Archibald  Mathleson  and  George  Martley 
Davis  (carrying  on  business  as  Mathieson  &  Davis),  and 
John  Napper,  and  the  defendants  Cornelius  Job  Ham 
and  Theophilus  Job  Ham  (carrying  on  business  as  C.  J. 
&  T.  Ham)  for  the  defendants  the  Mercantile  Finance- 
Company,  the  defendant  company,  as  mortgagees  of 
the  land,  sold  to  the  plaintiffs  the  said  land,  subject  to 
certain  leases  in  the  contract  mentioned,  for  £4,600,  upon 
the  terms  and  conditions  therein  mentioned,  in  accord- 
ance with  which  the  plaintiffs  paid  a  deposit  of  £14^0 
to  C.  J.  &  T.  Ham,  and  gave  their. promissory  notes  for 
the  residue  in  equal  amounts,  at  six,  twelve,  and  eigh- 
teen months,  with  interest  at  the  rate  of  six  per  cent.- 
per  annum,  upon  the  express  instructions  and  terms, 
verbally  stated  and  assented  to,  that  C.  J.  &  T.  Ham 
should  not  part  with  them  until  the  title  was  accepted 
by  the  plaintiffs.  The  title  was  never  accepted  by  them,, 
but  the  defendants,  C.  J.  &  T.  Ham,  handed  over  to  the 
defendant  company  the  money  and  promissory  notes. 
Shortly  after  the  contract,  the  plaintiffs  inspected  title 
and  sent  in  a  requisition  stating  that  the  demand  on 
Patterson  and  the  notice  of  intention  to  sell  were 
botii  made  and  given  before  registration  of  the  mort- 
gage [*273]  and  the  subsequent  transfer  was  made,  and 
required  that  a  fresh  demand  and  notice  must  be  given 
by  the  present  proprietors  of  the  mortgage.  These  re- 
quisition s,  which  were  dated  22nd  September,  1888,  were 
answered  on  5th  October,  1888,  by  letter,  stating  that 
the  fact  of  demand  and  notice  being  made  before  regis- 
tration did  not  affect  their  validity,  nor  was  the  notice 
bad  because  made  before  the  transfer  to  the  vendors, 
Thev  declined  to  make  a  fresh  demand,  or  give  a  further 
notdce.  Some  further  correspondence  took  place,  but 
the  defendant  company  still  declined  to  comply  with  the- 
requisition,  and  on  15th  February,  1889,  the  plaintiffs 
wrote  demanding  a  return  of  their  deposit  and  the- 
promissory    notes.     The    company    in    reply,    on    IGtk- 
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February,  1889,  stated  that  they  held  the  plaintiffs  liable 
to,  and  insisted  npon  the  perfonnance  of,  the  contract. 
Some  further  negotiations  took  place,  but  on  9th  April, 
1889,  the  plaintiffs  wrote  stating  that,  in  view  of  the  long 
delay  that  had  taken  place,  they  requested  that  the  de- 
posit and  promissory  notes  should  be  returned.  This 
was  not  done,  but  on  25th  June,  1889,  the  company 
wrote  to  say  that,  without  admitting  the  plaintiffs'  posi- 
tion to  be  good,  thfey  had  freshl  demands  and  notices 
made  and  served  upon  the  present  registered  proprie- 
tor and  Patterson,  in  terms  of  registered  mortgage,  and 
that  such  demands  and  notices  were  not  complied  with, 
so  that  the  mortgagees  were  now  unquestionably  en- 
titled to  insist  upon  the  plaintiffs  carrying  out  their 
purchase.  This  the  plaintiffs  declined  to  do,  and  brought 
the  present  action  for  a  return  of  the  deposit  and  pro- 
missory notes,  or  an  indemnity  against  those  negotiated, 
making  C.  J.  &  T.  Ham  parties,  as  they  had  WTongfully 
handed  them  over  to  the  defendant  company.  The  mort- 
gage wa«  in  the  following  form  : — 

''I,  Edward  Alfred  Pattei»son,  of,  etc.,  being  regis- 
tered as  the  proprietor  of  an  estate  in  fee  simple  in  land 
hereinafter  described  subject  to  the  encumbrances  noti- 
fied hereunder,  do  hereby  covenant  with  the  Federal 
Bank  of  Australia,  Limited  (hereinafter  designated  the 
said  bank). 

**  Firstly — To  pay  to  the  said  bank  or  its  trunsferees 
on  demand  in  writing  under  the  seal  of  the  said  bank, 
or  signed  in  the  name  of  and  on  behalf  of  the  said  bank, 
by  the  general  manager  for  the  time  being  of  the 
said  bank,  or  by  any  other  officer  or  agent  of  tlie 
siiid  bank  authorised  to  make  such  demand  on  its 
behalf,  or  by  the  transferees  of  the  said  bank,  and  given 
to  me,  my  heirs,  executors,  administrators  or  transferees 
personally,  or  left  on  the  said  land,  or  sent  tn rough  tlie 
post  office  by  a  registered  letter,  directed  to  me  or  to 
the  then  proprietor  of  the  said  land  at  my  or  his  address 
appearing  in  the  register  book,  the  balance  which  shall 
for  the  time  being  be  owing  by  me,  [*274]  my  executors 
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or  administrators,  to  the  said  bank  on  my  account  cur- 
rent with  the  said  bank,  and  all  and  every  other  the  sums 
and  sum  of  money  (if  any)  which  the  said  bank  or  its 
transferees  may  (but  without  any  obligation  on  it  or 
them  to  do  so)  advance  or  pay,  or  become  liable  to  pay, 
to  or  on  account  of  me,  etc. 

"Secondly,  etc. 

"  Thirdly — ^That  in  case  default  shall  be  made  by  me, 
my  heirs,  executors,  administrators  or  transferees  as 
aforesaid,  in  payment  of  any  of  the  moneys  expressed  or 
intended  to  be  hereby  secured,  or  any  part  thereof  re- 
spectively, or  in  the  observance  of  any  of  the  covenants 
contained  or  implied  herein,  and  any  such  default  be 
continued  for  the  space  of  three  days,  then  and  in  any 
such  case  all  and  singular  the  moneys  intended  to  be 
secured  by  this  mortgage  shall  forthwith  and  immedi- 
ately become  due,  payable  and  recoverable,  and  it  shall 
be  lawful  for  the  said  bank  or  its  transferee^  to  serve 
on  me,  my  heirs,  executors,  administrators  or  transferees, 
the  notice  mentioned  in  the  84th  section  of  the  "  Trans- 
fer of  Land  Statute,"  and  that  after  such  default  in 
payment  continuing  for  the  further  space  of  three  days 
after  the  service  of  such  notice,  it  shall  be  lawful  for  the 
said  bank  or  its  transferees  to  exercise  the  power  of  sale 
and  all  others  the  powers  and  authorities  mentioned 
and  given  in  and  by  the  85th  section  of  the  said  statute. 

"  Fourthly,  etc. 

"Fifthly,  etc. 

"  Sixthly,  etc. 

"  Seventhly,  etc. 

"And  for  better  securing  the  payment  in  manner 
aforesaid  of  the  said  principal  sum  and  interest  and 
other  the  moneys  for  the  time  being  hereby  secured,  and 
the  observance  and  performance  of  the  covenants  afore- 
said, I  hereby  mortgage  to  the  said  bank  all  my  estate 
and  interest,  and  all  the  estate  or  interest  which  I  am 
entitled  or  able  to  transfer  or  dispose  of  in  all  that  piece 
of  land  being  allotment  2,  section  4,  Parish  of  Sale, 
County  of  Tanjil." 
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Higgins  and  Isaacs  for  the  plaintiffs: — ^The  demand 
and  notice  being  made  before  registration  of  the  mort- 
gage were  of  no  effect  Until  registration,  the  mortgage 
was  of  no  effect ;  the  provisions  of  the  Act  did  not  apply 
to  it:  Sees.  42  and  84  of  the  "  Transfer  of  Land  Statute  " 
(No.  301).  The  vendors  can  only  make  title  nnder  the 
Act,  and  nnless  the  provisions  of  the  Act  have  been  com- 
plied with,  cannot  pass  title  to  the  plaintiffs. 

Topp  and  Mitchell  for  the  defendants  : — Sec.  42  does 
not  provide  that  a  mortgage  is  to  have  no  effect  nntil 
registered,  but  merely  that  it  shall  not  render  the  land 
liable  to  the  mortgage.  We  do  not  dispute  that  the  land 
is  not  mortgaged  until  registration  of  the  instrument, 
but  we  submit  that  as  between  the  parties  to  it  the  in- 
strument is  binding,  and  the  covenants  in  it  are  binding. 
Clause  3  amounts  to  an  agreement  that  what  has  been 
done  here  might  be  done,  and  it  is  submitted  that  the 
parties  were  bound  by  it.  [•275]  It  is  submitted  in  this 
case  that  the  demand  and  notice  could  be  given  prior 
to  registration  of  the  mortgage,  although  the  sale  could 
not  take  place  till  after  registration.  The  time  when 
notice  is  to  be  given  is  the  date  of  payment.  If  the 
plaintiff's  contention  were  correct,  if  that  day  has  passed 
before  the  mortgage  has  been  registered,  the  money  ad- 
vanced could  never  be  recovered. 

[Webb,  J. — ^If  the  third  clause  of  the  mortgage  en- 
ables you  to  give  notice  before  registration,  why  does  it 
not  enable  you  to  sell  before  registration?] 

The  Act  expressly  provides  that  no  estate  or  interest 
in  land  under  the  Act  shall  be  passed  by  any  instrument 
nntil  its  registration,  but  there  is  no  provision  that  a 
mere  preliminary  act  such  as  giving  a  notice  shall  not 
take  place  before  registration.  It  is  also  submitted  that 
when  registration  took  place  in  this  case  it  related  back 
to  the  date  of  default,  otherwise  there  would  never  be 
any  default  after  registration,  for  the  mortgage  fixes 
the  time  at  which  payment  is  to  be  made.  In  any  case, 
a  fresh  demand  and  notice  was  given  after  registration. 

[Webb,  J. — ^It  was  after  the  sale.] 
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Yes  ;  but  at  the  plaintiffs'  request 

Higgins  in  reply  -.—Under  the  Act  the  legal  estate  i» 
never  in  the  mortgagee,  and  the  only  means  of  passing 
it  to  the  purchaser  is  under  the  Act.  If  the  Act  has  not 
been  complied  with,  the  plaintiffs  would  be  liable  to 
Patterson's  trustees  in  insolvency.  The  only  default 
which  gives  a  power  of  sale  under  the  Act  is  a  default 
in  payment  of  money  "  secured "  by  a  registered  mort- 
gage (Sec.  84).  It  is  further  submitted  that  the  covenant 
to  pay  in  the  mortgage  was  not  binding  until  registra- 
tion of  the  mortgage,  and  that,  therefore,  there  was  no 

default  in  payment. 

Cur.  adv.  vult. 

Webb,  J. — The  only  point  arising  for  decision  in  this 
case  is  whether  a  mortgagee  under  a  mortgage  of  land 
under  the  "Transfer  of  Land  Statute,"  the  mortgage  not 
being  registered  under  the  Act,  can  proceed  before  regis- 
tration so  far  to  execute  the  power  of  sale  under  the 
Act  as  to  serve  upon  the  mortgagor  a  notice  under  Sec. 
84  to  pay  the  money,  and  whether,  if  subsequently  the 
mortgage  be  registered  under  the  Act,  [•276]  a  valid  sale 
under  Sec.  85  can  be  made  based  upon  the  prior  notice 
to  pay.  Looking  at  the  various  sections  of  the  Act,  I 
am  of  opinion  that  before  any  steps  towards  a  sale  can 
be  taken  the  mortgage  must  be  registered.  The  various 
sections  follow  in  sequence,  and  hang  one  upon  another. 
Sec.  42  provides  that  no  instrument  until  registered  in 
manner  therein  provided  shall  be  effectual  to  render  any 
land  under  the  operation  of  the  Act  liable  to  any  mort- 
gage, but  upon  such  registration  the  land  shall  become 
liable.  Sec.  84  provides  that  a  mortgage  under  the  Act 
shall,  when  registered,  have  effect  as  a  security.  There- 
fore, until  registered,  it  is  not  a  security,  and  the  money 
is  not  "  secured  "  on  the  land.  The  section  then  pro- 
ceeds :  "  In  case  default  be  made  in  payment  of  the 
principal  sum  '  secured,'  and  such  default  be  continued, 
etc.,  the  mortgagee  may  serve  on  the  mortgagor  a  notice 
in  writing  to  pay,"  etc.  But  no  default  can  be  made  in 
payment  of  the  sum  "  secured  "  until  it  is  secured,  and  it 
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IS  not  secured  until  registration  of  the  mortgage.  Then 
Sec.  85  provides  that  if  such  default  in  payment  of  the 
**8um  secured"  continue  for  the  prescribed  time  after 
the  service  of  such  notice  the  mortgagee  may  sell. 
Therefore  the  power  of  sale  only  arises  on  default  in 
payment  after  service  of  a  notice  under  the  Act,  which 
notice  can  only  be  effectually  served  after  registration 
of  the  mortgage,  and  no  registration  of  it  after  ser- 
vice of  the  notice  but  before  sale  will  validate  the  ante- 
cedent notice,  or  render  a  subsequent  sale  good.  Here, 
after  the  sale  in  question,  a  fresh  notice  was  served,  and 
it  is  argued  that  such  notice  being  valid  under  the  Act 
rendered  the  prior  sale  effectual.  But  such  notice  only 
raised  the  power  of  sale,  and  enabled  it  to  be  validly 
exercised.  It  could  not  ex  post  facto  validate  a  sale 
previously  invalid.  It  has  been  argued  for  the  defen- 
dants that  this  mortgage,  although  not  authorising  a 
sale  under  the  Act,  was  good  outside  the  Act  as  between 
the  parties  to  it,  and  as  between  them  authorised  a  sale. 
Such  a  principle  has  been  held  to  apply  to  unregistered 
bills  of  sale  as  in  Tidyman  v.  Collins,^  and  if  this  were  an 
action  upon  the  covenant  in  the  mortgage,  I  might  be 
pressed  with  the  argument.  But  here  the  mortgagee, 
vendors,  can  only  take  title  under  the  Act,  and,  unless 
the  provisions  of  the  Act  are  complied  with,  [•277]  can 
give  no  title  whatever  to  the  purchasers.  Sec.  87,  which 
is  the  only  section  under  which  title  can  be  made,  pro- 
vides that  upon  the  registration  of  any  transfer  signed 
by  a  mortgagee,  "  for  the  purpose  of  such  sale  as  afore- 
said/' the  estate  and  interest  of  the  mortgagor  shall  pass 
to  and  vest  in  the  purchaser  freed  and  discharged  from 
all  liability  on  account  of  such  mortgage.  But  "such 
sale  as  aforesaid"  is  a  sale  after  a  valid  notice  under 
8ec.  84,  and  here  there  was  no  such  valid  notice.  The 
defendant  company  is  therefore  unable  to  give  a  good 
title,  and  the  plaintiffs  are  entitled  to  a  return  of  the 
money  paid  by  them  both  as  deposit  and  in  payment  of 
such  of  the  bills  as  have  fallen  due,  and  a  return  of  the 
bill  unpaid,  or  an  indemnity,  if  such  bill  is  in  the  hands 
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that  otherwise  they  should  be  null  and  void  against 
assignees  in  insolvency  and  persons  seizing  under  pro- 
cess of  law,  and  it  was  held  that  they  were  still  valid 
against  persons  not  named.  It  was  then  found  neces- 
sary to  provide  in  the  Act  No.  557  that  they  should  be 
of  no  validity  at  law  or  in  equity  until  registered. 
Therefore,  where  the  Legislature  w-ished  to  make  an 
instrument  void  in  all  respects  inter  partes  it  so  pro- 
vided in  express  terms. 

[a'Beckett,  J. — I  do  not  think  that  the  learned  prim- 
ary Judge  took  the  view  that  the  document  was  a  null- 
ity until  registration,  ^buL  simply  that  you  cannot  give 
notice  of  sale  under  the  statute,  except  under  the  pro- 
visions of  an  instrument  duly  registered.] 

If  the  document  is  not  a  nullity  as  between  mortga- 
gor and  mortgagee,  it  amounts  to  an  agreement  that  the 
money  shall  be  paid  on  a  definite  day,  and  that  in  default 
the  property  may  be  sold.  The  deed  executed  is  a  secur- 
ity for  the  money  lent. 

[Hodges,  J. — No  ;  it  is  not  a  security  any  more  than 
a  bill  of  sale  is.  When  registered  the  land  comprised  in 
it  would  be  a  security.] 

No  doubt  the  "  Transfer  of  Land  Statute  "  (No.  301), 
Sec.  42,  provides  that  no  instrument  until  registered 
shall  be  effectual  to  pass  any  estate  or  interest  in  any 
land  under  the  Act,  or  render  such  land  liable  to  any 
mortgage,  but  it  is  submitted  that  inter  partes  the  in- 
strument may  still  be  binding  before  registration. 

[Higinbotham,  C.J.— It  was  held  in  Morrissy  v.  Cle- 
ments«  that  that  section  was  to  be  read  with  reference 
to  the  land  only,  and  that  an  unregistered  lease  was 
valid  and  binding  as  between  the  parties  to  it.  Your 
mortgage  provides,  thirdly,  that  on  default  the  bank 
might  serve  the  notice  mentioned  in  the  84th  section, 
and,  after  such  default  continuing  for  three  days  after 
service  of  notice,  might  exercise  the  power  of  sale,  and 
all   others  the  powers  and  authorities  mentioned  and 
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given  by  the  85th  section.  [•279]  How  can  you  exercise 
the  powers  under  Sec.  85  unless  the  mortgage  is  regis- 
tered ?  Why  do  you  say  that  the  notice  may  be  gireu 
before  registration  when  all  other  things  muBt  be  done 
after?] 

All  other  things  aflfect  the  title  to  the  land,  which 
the  Act  says  is  not  to  be  charged  until  registration.  The 
giving  of  notice  is  a  preliminary  matter  agreed  on  be- 
tween the  parties. 

[Hodges,  J. — Notice  is  to  be  given  by  the  "mortga- 
gee "  to  the  "  mortgagor,"  but  there  is  no  mortgagee  or 
mortsraeror  until  registration. 

a'Beckett,  J. — ^If  we  are  to  read  "mortgagee"  and 
"mortgagor,"  "statutory  mortgagee"  and  "statutory 
mortgagor,"  there  is  not] 

The  words,  it  is  submitted,  merely  mean  the  parties 
to  the  document.  The  Act  itself  speaks  of  these  instru- 
ments as  "mortgages"  or  "charges"  before  registra- 
tion, e.g.,  the  first  words  of  Sec.  84  and  Sec.  116,  the 
latter  of  which  speaks  of  an  estate  or  interest  in  a  mort- 
gage or  charge  under  an  unregistered  instrument.  If 
the  mortgage  fixes  a  day  for  payment  which  passes  be- 
fore the  instrument  is  registered  without  payment  hav- 
ing been  made,  when  registered  it  is  submitted  that  it 
relates  back  so  as  to  make  it  a  default  in  payment  on 
that  day,  because,  when  registered,  it  is  by  ®ec.  84  to 
be  a  security  for  the  money.  If  that  be  so,  the  notice 
would  run  from  the  time  of  default.  If  it  were  other- 
wise, there  never  would  be  any  default,  and  the  money 
advanced  could  not  be  recovered. 

[Higinbotham,  C.J. — I  understand  the  learned  prim- 
ary Judge  to  intimate  that  you  might  have  a  remedy  on 
the  covenant,  but  not  under  the  Act] 

If  the  parties  can  waive  the  formalities  required  by 
the  Act  (and  the  practice  of  the  Titles  Office  shows  that 
it  is  considered  that  they  may),  then  they  have  done  so 
by  clause  3,  which  has  in  this  case  been  complied  with 
in  every  respect  That  clause  refers  to  default  in  pay- 
ment of  the  moneys  intended  to  be  thereby  secured, 
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and  it  is  amply  wide  enough  to  cover  moneys  due  on  the 
mortgage,  although  it  is  not  registered.  By  iSec.  61 
every  transfer  and  other  instrument  shall  be  deemed  of 
the  same  efficacy  as  if  under  seal,  and  when  registered 
shall  be  as  valid  as  a  deed  for  the  purpose  of  conveying 
the  estate.  A  mortgage,  when  registered,  has  a  retro- 
spective eflPect:  Tierney  v.  Halfpenny;'  McEllister  v. 
Biggs.*  Equitable  mortgages,  though  not  registered 
under  the  Act,  are  frequently  enforced  by  this  Court. 

Higgins  and  Isaacs  for  the  respondent : — The  object 
of  the  third  clause  of  the  mortgage  was  merely  to  re- 
duce the  time  of  the  running  of  default  in  payment  from 
one  month  to  three  days,  and  was  not  intended  to  give  the 
dacument  any  effect  before  it  was  registered,  or  to  con- 
fer any  power  of  sale  except  that  provided  by  the  Act. 
Sec.  61  does  not  affect  the  matter,  for  it  says  that  when 
^^  signed  by  the  proprietor  and  registered  "  a  transfer  or 
other  instrument  shall  be  effectual  to  pass  the  estates. 
It  cannot  be  contended  that  th^  document  is  to  be 
deemed  to  have  the  same  efficacy  as  if  under  seal  before 
it  is  signed  by  the  proprietor  ;  why  then  should  it  have 
before  it  is  registered  ?  Sec.  42  expressly  provides  that 
no  instrument,  until  registered,  is  to  render  any  land 
liable  to  a  mortgage,  but  upon  registration  the  land 
shall  become  liable  "  in  manner  and  subject  to  the  cov- 
enants and  ceinditions  set  forth  and  specified  in  the  in- 
struments or  by  this  Act  to  be  implied."  Sec.  37  shows 
that  a  mortgage  is  to  operate  only  from  the  time  of  its 
production  for  registration.  Sec.  84  says  that  when 
registered  it  shall  have  effect  as  a  security,  and  the  de- 
fault referred  to  in  that  section  is  default  in  payment 
after  r^istration.  Sec.  85,  using  the  term  "such  de- 
fault," relates  back  to  that  referred  to  in  Sec.  84.  Apart 
from  the  Act,  the  mortgagee  would  have  no  power  to 
give  the  notice  on  default,  because  the  covenants  in  the 
instrument  are  not  under  seal.  The  Act  itself  only  gives 
power  to  give  the  notice  on  breach  of  the  covenants  in 
a  registered  mortgage.    The  appellant  had  a  power  of 

»9V.L.  R.  (Eq.)1.52. 
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sale  only  under  the  Act,  and  the  notice  of  intention  to 
exercise  it  must  be  only  under  the  Act  also.  No  doubt 
equitable  mortgages  of  land  under  the  Act  are  recog- 
nised, ibut  they  only  amount  to  a  contract  to  give  a 
mortgage  under  the  Act.  Where  the  Act  requires  a 
notice,  the  parties  cannot  waive  it :  Forster  v.  Hog- 
gart ;  ^  National  Bank  of  Australia  v.  United  Hand 
in  Hand  and  Band  of  Hope  Go.^ 

Mitchell  in  reply. 

[•281]  [a'Beckett,  J.— If  a  transfer  of  land  under  the 
Act  were  not  registered  for  some  time,  to  whom  would 
the  interim  rents  and  profits  belong?] 

To  the  transferee  when  the  transfer  was  registered. 

Cur.  adv.  vult 

Higinbotham,  C.J.— On  27th  January,  1886,  E.  A.  Pat- 
terson executed  an  instrument  of  mortgage  of  land 
brought  under  the  operation  of  the  "Transfer  of  Land 
Statute''  to  the  Federal  Bank  of  Australia  (Limited), 
to  secure  payment  on  demand  in  writing  of  the  balance 
owing  on  his  current  account.  On  4th  July,  1887,  and 
before  registration  of  the  mortgage,  demand  of  payment 
was  made,  and  on  9th  July,  1887,  and  before  registration 
of  the  mortgage,  notice  of  sale  was  given  in  accordance 
with  the  covenant  of  the  mortgage.  On  23rd  July,  1888, 
the  Federal  Bank  transferred  its  right,  title,  and  interest 
in  the  mortgage  to  the  defendants,  the  Mercantile,  Fin- 
ance, Trustees  and  Agency  Company  of  Australia 
(Limited),  and  on  the  same  day  the  defendant  company 
caused  the  mortgage  and  the  transfer  to  be  registered. 
The  plaintiffs  on  13th  September,  1888,  purchased  the 
land  from  the  defendant  company  as  mortgagees  ;  they 
did  not  accept  title,  and  this  action  is  brought  to  recover 
money  paid,  and  for  the  return  of  promissory  notes 
given,  on  account  of  the  purchase  money,  on  the  ground 
that  the  defendant  company  had  not,  when  the  contract 
was  made,  any  power  to  sell  the  land,  or  to  give  title 

*  16  Q.  B.  156 ;  19  L.  J.  Q.  B.  340. 
«  4  App.  Cas.  391. 
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thereto.  The  learned  primary  Judge  held,  upon  the 
construction  of  Sees.  42,  84  and  85  of  the  Act,  that  be- 
fore any  steps  towards  a  sale  of  mortgaged  land  can 
be  taken  the  mortgage  must  be  registered,  and  that  the 
demand  of  payment  and  notice  of  sale  before  registra- 
tion were  invalid  and  ineflPectual  to  authorise  a  sale 
under  Sec.  85.  This  construction  of  the  Act  assumes 
that  an  instrument  of  mortgage  is  void  of  all  effect  as  a 
security  until  it  is  registered  ;  and  this  assumption,  if 
it  be  true  as  to  a  mortgage,  will  apply  equally  to  a  trans- 
fer, lease,  sub-lease,  and  charge  and  creation  of  an  ease- 
ment, all  of  which  are  included  in  the  term  "  instrument," 
and  are  subject  to  the  same  limitation  of  efifect  before 
registration  as  a  mortgage.  We  think  that  the  terms 
of  the  Act  relating  to  instruments  do  not  require  or 
warrant  ['282]  such  a  construction.    By  Sec.  42: — 

"No  instrument  until  registered  in  manner  herein 
provided  shall  be  effectual  to  pass  any  estate  or  interest 
in  any  land  under  the  operation  of  this  Act,  or  to  render 
such  land  liable  to  any  mortgage  or  charge  ;  but  upon 
such  registration  the  estate  or  interest  comprised  in  the 
instrument  shall  pass,  or,  as  the  case  may  be,  the  land 
shall  become  liable  in  manner  and  subject  to  the  cov- 
enants and  conditions  set  forth  and  specified  in  the  in- 
strument or  by  this  Act  declared  to  be  implied  in  instru- 
ments of  a  like  nature." 

Sec.  61  provides  that  : — 

"  Every  transfer  or  other  instrument  shall  be  deemed 
of  the  same  efficacy  as  if  under  seal,  and  when  signed  by 
the  proprietor  and  registered  shall  be  as  valid  and  ef- 
fectual to  all  intents  and  purposes  for  conveying,  pass- 
ing, or  conferring  the  estaites,  interests  or  rights  ex- 
pressed to  be  thieneby  transferred,  leased  or  credited 
respectively  as  a  deed  duly  executed  and  acknowledged 
by  the  same  person  would  have  been  under  any  law 
heretofore  or  now  in  force  in  Victoria,  or  as  any  other 
form  of  document  would  have  been  either  at  law  or  in 
equity." 

The  language  of  both  of  the  sections  points  to  one 
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particular  effect  of  registration  of  an  instrument,  namely, 
the  conveying,  passing  or  conferring  estates,  interests, 
and  rights  in  the  land  ;  it  does  not  expressly  negative 
or  withhold  from  the  instrument,  before  registration, 
any  other  effect.  It  is  consistent  with  these  sections 
that  an  instrument  may  before  registration  have  effect 
as  a  contract  between  the  parties  to  it,  and  may  operate 
as  a  security  springing  from  the  contract  as  from  the 
date  of  the  signing  of  the  instrument,  and  that  acts  done 
by  the  parties  under  and  in  aecordianoe  with  the  terms 
of  the  contract  shall  as  between  the  parties  be  valid 
and  effectual  before  registration.  This  view  is  supported 
by  authority  in  Morrissy  v.  Clements.^ 

[In  that  c^ise]  Mr.  Jusrtice  Molesworth  said  : — 

"  Defendant's  counsel  insisted  that  under  Sec.  42 
documents  »hall  be  of  no  effect  until  regieitration.  I 
read  that  with  reference  to  the  effect  upon  the  land 
only,  and  would  say  that  the  plaintiff  would  have  no 
title  to  the  land  as  against  a  registered  conveyance  from 
the  defendant,  and  that  the  cancellation  made  the  regis- 
tration impossible.  But  I  think,  notwithstanding  that 
clause,  that  an  unregistered  document,  as  the  lease, 
would  be  valid  as  between  the  parties  as  a  contract, 
and  that  notwithstanding  its  destruction." 

In  McEllister  v.  Biggs®  it  wa©  held  by  the  Privy 
Council,  upon  the  terms  of  a  section  of  the  Act  of  South 
Australia,  corresponding  in  effect  with  Sees.  42  and  61 
of  the  Victorian  "Transfer  of  Land  Statute,"  that  un- 
registered deeds,  [•283]  although  they  did  not  pass  an 
interest  in  the  land,  were  effectual  to  pass  the  equitable 
right  to  set  aside  a  certificate  of  title  on  the  ground  of 
fraud,  and  were  not,  therefore,  a  nullity  before  regis- 
tration. Sec.  84  has  been  chiefly  relied  on  as  favouring 
the  view  adopted  in  the  judgment  appealed  from.  The 
primary  purpose  of  Sec.  84  is  to  define  the  special  nature 
of  a  mortgage  under  the  Act  as  it  affects  the  land.  When 
registered  a  mortgage  shall  have  effect  as  a  security, 

7 11  V.  L.  R.  pp.  21-2.     "^' -    —     -  —  -- 
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and  shall  operate  as  a  transfer  of  the  land.  The  sec- 
tion then  provides  that  in  case  default  be  made  in  pay- 
ment of  the  principal  sum  or  interest  secured,  or  in  per- 
formance or  observance  of  any  covenant  expressed  or 
implied  in  the  mortgage,  and  default  be  continued  for 
one  moeth,  the  mortgagee  may  serve  on  the  mortgagor 
notice  in  writing.  I  think  that  the  word  "  secured  "  in 
this  sentence  may  fairly  be  held  to  refer  both  to  the 
security  created  by  the  covenant  to  pay  the  principal 
and  interest  contained  in  the  mortgage  deed  and  in 
force  between  the  parties  before  the  registration  of  the 
deed,  and  also  to  the  security  in  respect  to  the  land  it- 
self which  comes  into  existence  only  when  the  deed  is 
registered.  If  the  term  "secured"  in  this  section  will 
bear  this  interpretation,  the  difficulty  suggested  by  the 
word  disappears,  and  default  in  the  principal  sum  and 
interest  secured  may  take  place,  and  effectual  notice  to 
pay  may  be  served  before  registration  of  the  deed.  I 
am  of  opinion,  for  these  reasons,  that  the  learned  Judge 
was  in  error  in  holding  that  the  demand  of  payment  and 
notice  of  sale  before  registration  were  invalid  and  in- 
effectual to  authorise  a  sale  under  Sec.  85.  The  appeal 
will  be  allowed  with  costs.  The  judgment  for  the  plain- 
tiffs will  be  set  aside,  and  judgment  will  be  entered  for 
the  defendants  with  costs. 

a'Beckett,  J. — The  judgment  under  appeal  altogether 
depends  upon  the  meaning  given  to  the  words  "  in  case 
default  be  made  in  payment  of  the  principal  sum,  inter- 
est or  annuity  secured"  in  Sec.  84  of  the  "Transfer  of 
Land  Statute."  It  decides  that,  inasmuch  as  by  the  pre- 
ceding provision  of  the  same  section  a  mortgage  is  only 
to  have  effect  as  a  security  when  registered,  there  is  no 
sum  "secured"  until  registration  of  the  mortgage,  and, 
therefore,  no  default  in  payment  can  arise  within  the 
meaning  of  the  section  until  after  registration.  This 
seems  .to  me  an  unnecessai*ily  strict  construction,  op- 
posed to  what  may  fairly  be  presumed  to  have  been 
the  intention  of  the  framers  of  the  Act.  The  object  of 
this  part  of  Sec.  84  was  to  describe  the  nature  of  the 
default  which  would  authorise  a  sale  by  the  mortgagee. 
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and  such  default  is  not  confined  to  payment  of  money, 
but  includes  default  in  performance  or  observance  of 
any  covenant  express  or  implied  ;  and  with  regard  to 
the  latter  class  of  default  there  are  no  words  which  can 
be  said  to  make  registration  of  the  mortgage  a  neces- 
sary preliminairy.  As  regards  botii  classes  of  defSault, 
as  between  mortgagor  and  mortgagee,  the  breach  of 
duty  and  consequent  injury  to  the  mortgagee  are  the 
same  whether  the  mortgage  be  registered  or  unregis- 
tered, and  both  should  give  the  mortgagee  the 
same  remedy.  The  Act  nowhere  requires  immediate  re 
gistration  of  instruments  executed  under  its  provisions, 
and  it  seems  unreasonable  that  failure  to  pay  money 
due  should  count  for  nothing  up  to  the  time  of  regis- 
tration. The  use  of  the  word  "secured"  in  describing 
the  sum  as  to  which  default  arises  seems  to  me  insuffi- 
cient to  bring  about  this  unreasonable  result.  The  mort- 
gage money  is  in  a  sense  secured  from  the  time  the  mort- 
gage is  signed,  though  the  complete  security  over  the 
land  is  not  acquired  until  after  the  mortgage  is  regis- 
tered, and  when  the  mortgage  is  registered  it  operates 
as  from  its  date,  so  that  the  debt  is  retrospectively  se 
cured  over  the  land  as  from  the  date  of  the  mortgage. 
When  no  rights  of  third  persons  have  intervened  the 
registered  instrument  operating  under  Sec.  61  as  a  deed 
determines  the  rights  of  the  parties  as  from  its  date,  not 
as  from  the  date  of  its  registration.  No  rights  of  third 
persons  have  arisen  in  the  case  before  us.  The  objec- 
tion to  the  exercise  of  the  power  of  sale  rests  altogether 
upon  the  alleged  insufficiency  of  the  default  on  which 
its  exercise  depends  as  having  occurred  before  registra- 
tion of  the  mortgage.  I  therefore  think  that  the  appeal 
should  be  allowed. 

Hodges,  J. — ^I  concur. 

Solicitors  for  plaintiffs : — Madden  &  Butler. 

Solicitors  for  all  defendants :— Fink,  Best  A  P.  D.  Phillips. 
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Victoria,  1885.— Molesworth,  J.]  [11  V.  L.  R.  733. 

PLUMPTON  V.  PLUMPTON. 

''Transfer  of  Land  Statute''  {No.  301),  sec.  42— Certificate  of 
title  —  Voluntary  transfer  —  Deposit  by  way  of  security  — 
Reffistration, 

A  person  depositing  as  a  security  a  certificate  of  title  in  the  name  of 
a  third  party,  gives  to  the  depositee  only  such  right  as  the  depositor 
has  against  the  registered  proprietor. 

A  certificate  of  title  of  land  under  the  "  Transfer  of  Land  Statute  " 
(No.  301),  and  a  transfer  by  the  registered  proprietor  to  A.  for  a  nominal 
consideration,  were  lodged  by  A.  with  a  bank  as  security  for  an  overdraft 
without  the  bank  having  notice  of  any  claim  to  the  land  by  any  person 
other  than  A.    The  transfer  was  not  registered. 

Held,  that  the  bank  was  not  entitled  to  hold  the  land  as  a  security 
as  against  the  registered  proprietor. 

Semble,  the  bank  would  have  been  protected  if  the  transfer  had  been 
registered  under  the  **  Transfer  of  Land  Statute  "  (No.  301). 

Semble,  cases  as  to  allowing  title  deeds  to  be  in  the  hands  of  an  owner 
instead  of  an  encumbrancer  and  thereby  enabling  the  owner  to  conceal  the 
fact  of  an  encumbrance,  are  not  applicable  to  the  custody  of  certificates 
of  title. 

Action  for  the  delivery  up  of  a  certificate  of  title  and 
a  transfer  of  certain  land  under  the  "  Transfer  of  Land 
Statute"  (No.  301),  on  payment  by  the  plaintiff  to  the 
defendants  of  £20  ;  and  for  an  injunotian  to  restrain  the 
registration  of  the  transfer. 

The  plaintiff  was  the  registered  proprietor  under  the 
"  Transfer  of  Land  Statute  "  (No.  301),  of  a  piece  of  land 
at  Carlton.  In  August,  1884,  he  deposited  the  certificate 
of  title  thereof  with  the  defendant  Alfred  Plumpton,  as 
the  plaintiff  alleged,  as  a  security  for  a  loan  of  £20.  On 
the  23rd  September,  1884,  the  plaintiff,  being  absent  from 
Victoria,  at  the  suggestion  of  the  defendant  Alfred 
Plumpton,  executed  for  the  alleged  consideration  of  10s., 
a  transfer  of  the  land  to  the  defendant  Charlotte  Plump- 
ton, the  wife  of  Alfred  Plumpton.  She  deposited  the 
certificate  and  transfer  with  the  defendant  the  City  of 
Melbourne  Bank  (Limited),  as  security  for  certain  ad- 
vances made  by  it  to  her. 

The  defendants,  Mr.  and  Mrs.  Plumpton,  alleged  that 
the  land  was  giren  to  Mrs.  Plumpton,  who  was  the  plain- 
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tiff's  niece  by  marriage,  as  a  voluntary  gift  by  the  plain- 
tiff, but  admitted  that  on  5th  August,  1884,  Mrs.  Plump- 
ton  did  lend  the  plaintiff  £20. 

The  defendant  bank  claimed  to  hold  the  certificate 
and  transfer  as  security  for  its  advances,  and  offered  to 
deliver  them  [•734]  up  to  the  person  entitled  thereto  on 
being  paid  the  amount  of  such  advances,  which  with  in- 
terest amounted  to  £90,  and  its  costs  of  this  action. 

Higgins,  for  the  plaintiff  : — ^The  action  is  for  the  re- 
demption and  delivery  up  of  the  certificate  of  title  upon 
payment  of  £20.  The  transfer  of  that  certificate  has  not 
been  registered  under  the  "  Transfer  of  Land  Statute ' ^ 
(No.  301),  and  the  plaintiff  is  still  the  registered  owner 
of  the  land.  If  there  was  a  voluntary  gift  as  alleged  by 
the  defendants  the  gift  is  incomplete  under  Sec.  42  of 
the  Act,  and  the  plaintiff  is  entitled  to  restrain  any  deal- 
ing with  the  land  by  Mr.  or  Mrs.  Plumpton  or  by  the 
bank.  Even  if  the  bank  had  no  notice  of  the  claim  by 
the  plaintiff  the  ordinary  principle  of  prior  equities  pre- 
vails, and  the  plaintiff's  equity  is  prior  to  that  *of  the 
bank. 

Topp,  for  the  defendants,  Mr.  and  Mrs.  Plumpton  : — 
Mrs.  Plumpton's  case  is  that  the  plaintiff  made  a  volun- 
tary gift  to  her.  The  case  made  by  the  statement  of 
claim  is  that  of  an  ordinary  redemption  of  a  mortgage 
to  the  defendant  Mrs.  Plumpton.  The  defendant  Alfred 
Plumpton  is  an  unnecessary  party  to  such  an  action,  as 
Mrs.  Plumpton  has  separate  estate. 

a'Beckett  for  the  defendant,  the  City  of  Melbourne 
Bank  (Limited)  : — The  bank  had  no  notice  whatever  of 
the  plaintiff's  claim  when  it  advanced  the  money,  and 
should  noft  therefore  be'  held  liable  to  him.  The  oases 
show  that  it  is  unnecessary  that  the  depositor  of  title 
deeds  should  be  the  owner  of  the  land  comprised  in 
them  in  order  to  secure  the  person  lending  money  upon 
them.  Where  a  mortgagee  of  leasehold  property  sent  the 
lease  to  the  mortgagor  for  the  purpose  of  raising  money 
upon  it,  but  at  the  same  time  told  him  to  inform  the  p?r- 
son  from  whom  he  was  borrowing  money  upon  it  of  his 
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prior  charge,  and  the  mortgagor  borrowed  money  from 
his  bankers  upon  the  security  of  a  deposit  of  the  lease 
without  giving  them  notice  of  the  mortgage,  it  was  held 
that  the  mortgage  must  be  postponed  to  the  banker's 
lien:  Briggs  v.  Jones  ;^  and  the  same  principle  was  ap- 
plied in  Perry  Herrick  v.  Attwood.* 

[•735]  Higgins,  in  reply  :— The  plaintiff's  equity  being 
prior  to  that  of  the  bank  it  does  not  matter  whether  the 
bank  had  notice  of  his  claim  or  not,  especially  as  the 
bank  could  see  by  the  transfer  itself  that  it  was  volun- 
tary. In  the  cases  cited  for  the  defendant  bank,  the 
borrower  actually  had  the  legal  estate  in  the  lands,  but 
here  Mrs.  Plumpton  had  not,  as  the  transfer  to  her  was 
not  registered. 

[Molesworth,  A.C.J. — She  had  the  certificate  of  title 
and  a  transfer  from  the  registered  proprietor,  with  a 
right  of  registering  it.  I  think  the  bank  was  entitled  to 
assume  that  the  person  who  had  a  power  at  any  mo- 
ment to  register  herself,  had  such  an  interest  that  they 
might  lend  upon  it.  It  would  be  carrying  the  provisions 
of  the  "  Transfer  of  Land  Statute  "  (No.  301)  very  far  if 
it  were  otherwise.] 

The  bank  lent  the  money  on  her  apparent  right  to  get 
the  estate,  and  could  have  protected  itself  under  the  Act 
by  getting  the  transfer  registered.  It  has  been  held 
with  regard  to  a  bill  of  sale  that  even  as  between  the 
parties  to  it  there  is  no  right  at  all  until  it  is  registered, 
and  the  provisions  of  the  "Transfer  of  Land  Statute" 
are  just  as  express  as  to  registration  as  the  Bill  of  Sales 
Act. 

Cur.  adv.  vult. 
MOLESWOKTH,  A.C.J.— 

The  plaintiff,  Mr.  Anthony  Plumpton,  is  uncle  of  the 
defendant,  Mr.  Alfred  Plumpton,  whose  wife  is  the 
defendant    Mrs.  Charlotte    Plumpton.     The    plaintiff's 

» L,  R.  10  Eq.  92. 
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children  were  with  the  defendants  as  a  matter  of  com- 
pliment, not  to  be  paid  for,  but  the  treatment  of  them, 
past  or  expected,  might  be  a  motive  for  voluntary  gift 

The  plaintiff  is  an  engine  driver  in  narrow  circum- 
stances ;  he  had  a  property  in.  Carlton,  vacant  lasid, 
worth  about  £200,  also  some  houses  and  land  at  Bruns- 
wick; but  he  appears  not  to  have  been  a»  well  off  as  the 
defendants,  w!ho  had*  only  u  grown  up  son.  The  defen- 
dants were  music  teadhers,  keeping  a  house  and  servauts, 
and  having  each  a  separate  hanking  account. 

[•736]  The  plaintiff's  version  of  the  transaction  be- 
tween them  is  that  before  proceeding  to  Sydney  and 
thence  to  Bolivia,  which  he  commenced  8th  August,  1884, 
it  was  arranged  between  him  and  the  male  defendant 
that  he  should  transfer  his  title  under  the  Act  No.  301 
to  the  male  defendant,  to  raise  money  and  build  on  his 
account,  as  a  trustee  for  him  ;  also  that  he  got  from  the 
male  defendant  a  loan  of  £20,  and  his  certificate  of  title 
was  lodged  as  a  security  for  it  with  the  male  defendant. 
His  case  is  as  if  all  his  dealing  was  with  the  male  defen- 
dant, though  he  got  the   £20   loan  by  Mrs,  Plumpton's 
cheque,  that  he  gave  the  male  defendant  a  blank  form 
of  transfer,  which  he  got  back  and  took  with  him  to  Syd- 
ney, intending  to  get  it  flJled  theire.    Not  being  able  to 
have  it  filled  up  without  deeds  in  Sydney,  he  sent  it  stUl 
in  blank  to  the  male  defendant,  who  had  it  filled  as  it 
stands,  a  transfer  to  the  female  defendant,  as  in  con- 
aaideration  of  10s.;   that  it  was  filled  in  Melbourne  and 
sent  to  him  to  Bolivia,  where  it  was  duly  executed  by 
him  and  sent  back  to  Melbourne  to  the  male  defendant. 
He  gave  no  reason  for  executing  it  to  the  female  defen- 
dant, and  he  was  not  asked  by  the  defendants'  cross- 
examination  to  give  any. 

He  says  that  finding  nothing  done  as  to  the  building, 
he  applied  through  a  solicitor  to  get  his  certificate  and 
the  transfer  back,  offering  to  pay  the  £20,  and  some  other 
money  received  from  the  male  defendant,  who  promised 
to  return  them,  at  the  same  time  offering  to  complete 
on  an  alleged  agreement  for  sale.    He  then  discovered 
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that  the  female  defendant  had  lodged  the  certificate  of 
title  and  the  transfer  with  the  defendant,  the  City  of 
Melbourne  Bank  (Limited),  abont  9th  October,  1884,  which 
claims  as  for  £90  overdrawn  by  her  after  the  deposit,  and 
the  bank,  when  called  upon  to  give  up  the  documents, 
set  out  this  case.  The  action  was  commenced  on  20th 
August,  1885.  The  defendants  Plumpton  join  in  their 
defence  of  a  voluntary  gift,  but  have  given  separate 
evidences.  The  female  says  that  two  or  three  months 
before  he  went  to  Sydney  the  plaintiff  of  his  own  motive 
proposed  to  give  her  the  land  in  question,  and  in  part 
fulfilment  of  that  intent  handed  her  the  certificate  of 
title  ;  that  he  afterwards  brought  her  a  blank  form  of 
transfer  ;  that  at  her  husband's  [•737]  request  she  lent 
him  £20,  that  the  documents  were  not  at  all  intended  as 
a  security  for  it ;  that  the  transfer  was  filled  as  to  her, 
and  sent  to  her,  and  she  used  it  as  her  property,  deposit- 
ing it  in  the  bank  for  her  purposes.  Her  husband  cor- 
robates  her  as  to  having  partly  heard  the  conversation 
in  which  the  plaintiff  offered  the  gift.  He  altogether 
denies  any  arrangement  for  conveying  this  land  to  raise 
money  for  building.  But  he  says  that  just  before  plain- 
tiff went  to  Sydney  he  spoke  to  plaintiff  and  said  he 
could  not  allow  the  land  to  be  given  as  a  present  to  his 
wife  ;  that  he  would  pay  the  plaintiff  the  value  of  it 
by  instalments.  The  plaintiff  is  very  deaf  and  not  easily 
understood,  and  I  think  is  quite  wrong  as  to  the  asser- 
tion that  the  deposit  was  a  security  for  a  loan. 

There  is  a  clear  confiict  of  testimony,  and  we  should 
look  carefully  to  such  light  as  is  thrown  by  letters,  etc. 
I  must  regard  the  defendants,  husband  and  wife,  as 
conimunicating  facts  between  themselves,  and  responsi- 
ble for  each  other's  writing  and  doing.  In  a  letter  dated 
12th  August,  1884,  from  plaintiff  at  Sydney  to  the  male 
defendant,  he  speaks  of  its  being  impossible  to  fill  the 
transfer  at  Sydney  without  the  deeds.  He  says  :  "  I 
enclose  to  you  the  transfer,  so  that  if  you  still  think  well 
of  it  you  had  better  get  it  filled  up,  then  forward  it  to 
me,  then  I  will  sign,"  etc.  "  The*  value  of  ,the  land  is 
£8  lOs.  per  foot,  this  being  the  price  I  mentioned  to  you,'* 
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This  does  not  look  like  any  intention  to  make  a  present 
to  the  female  defendant.  It  might  mean  an  intent  to 
convey  to  her  at  a  priee  to  be  paid  by  her  husband,  and 
that,  rather  than  an  arrangement  that  the  husband 
should  build  as  a  trustee  for  the  plaintiff.  The  next  im- 
portant letter  I  have  to  deal  with  is  one  from  the  male 
defendant  to  the  plaintiff,  sending  the  transfer  filled: 
"  I  enclose  the  paper  for  you  to  sign  before  a  notary  and 
enclose  you  LO.U.  for  £200  as  security,  so  that  when  yon. 
come  back  you  can  have  the  paper  re-transferred  back  to 
you."  There  is  nothing  in  this  like  the  transfer  being  a 
mere  gift.  ''  I  shall  send  you  a  cheque  next  month  for 
another  £20.  I  shall  send  you  all  designs,  of  course,  for 
your  approval,  and  wait  your  instructions."  He  in  some 
indistinct  way  said  that  "  designs,"  etc,  referred  to  some 
Brunswick  property.  He  said  the  re-transfer  in  the 
letter  [•738]  referred  to  his  not  being  able  to  pay  the 
price  stipulated.  There  was  a  number  of  letters  from 
the  plaintiff's  solicitors  to  the  male  defendant,  beginning 
23rd  March,  1885,  demanding  a  return  of  the  certificate 
and  transfer.  He  never  attempted  to  refer  to  a  gift  to 
his  wife.  On  one  occasion  he  spoke  to  plaintiff's  solicitor 
about  a  contract  for  sale.  At  one  time  he  distinctly  pro- 
mised to  return  the  deeds.  The  fact  of  the  female  de- 
fendant having  deposited  them  in  the  bank  as  a  security 
to  it  was  not  referred  to. 

On  the  whole,  after  much  doubt,  I  have  come  to  the 
conclusion  that  both  the  defendants  getting  the  transfer 
knew  that  it  was  not  intended  as  a  deed  of  gift  to  the 
female,  and  they  were  not  warranted  in  claiming  it  as 
such.  If  it  were  a  gift,  plaintiff  might  defeat  it  by  a 
sale  to  a  purchaser  ;  if  the  security  to  the  bank  was 
binding,  I  would  hold  the  other  defendant  bound  to 
indemnify  the  plaintiff  from  it.  I  have  had  much  donbt 
upon  the  subject. 

The  bank  makes  the  usual  case  :— "  We  got  the  docu- 
ments honestly  ;  there  is  money  due  to  us,  and  we  have 
a  right  to  keep  them."  There  was  no  writing.  The  fe- 
male defendant  says  nothing  as  to  what  occurred  be- 
tween her  and  the  manager  ;    so  as  to  a  person  who- 
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Accompanied  her.  The  manager  is  absent.  The  transfer 
being  as  in  consideration  of  ten  shillings  would  be  under- 
stood to  be  voluutary,  therefore  liable  to  be  defeated  by 
a  conveyance  for  value.  If  the  manager  had  insisted 
upon  the  transfer  being  registered,  he  woruld  have  got 
the  protection  of  the  Act  (No.  301),  Sees.  42  and  47,  but 
not,  I  think,  till  then.  In  the  meantime,  I  think  the 
plaintiff  by  suit  might  restrain  the  transfer  if  it  would 
operate  as  a  fraud  upon  him. 

Deposits  of  certificates  have  been  recognized  so  as  to 
enable  the  holder  to  stop  transferring  by  proprietors, 
inconsistent  with  his  right,  and  as  a  badge  of  ownership, 
entitling  the  holder  to  enforce  transfers  from  all  persons 
having  no  better  equitable  right  The  proprietor  sanc- 
tioning a  transfer  by  delivering  his  certificate  gives  a 
title  generally  available,  but  we  have  never  come  to  a 
system  of  treating  properties  as  transferable  by  the 
manual  delivery  of  a  certificate  as  a  symbol  of  owner- 
ship. A  person  holding  a  certificate  as  the  female  de- 
fendant, or  depositing  it  as  ai  security,  gives  only  such 
right  as  she  would  have  against  the  ['TSO]  proprietor. 
Oases  as  to  allowing  title  deeds  to  be  in  the  hands  of  an 
owner,  instead  of  an  encumbrancer,  and  thereby  enabl- 
ing the  owner  to  conceal  the  fact  of  an  encumbrance, 
cntch  as  Perry  Herrick  v.  Attwood  *  and  Briggs  v.  Jones,* 
to  which  I  was  referred  by  counsel  for  the  bank,  are  not, 
I  think,  applicable  to  the  custody  of  certificates  of  title. 
There  is  no  reason  to  say  that  the  plaintiff  contemplated 
the  male  defendant  raising  money  for  building  by  de- 
positing the  certificate  in  the  bank. 

The  bank  has  put  in  a  counter-claim  seeking  to  en- 
force the  security  of  the  deposit  for  the  debt  of  the 
female  defendant  and  the  costs  of  this  suit,  and  'part 
payment  by  sale,  which  I  am  not  disposed  to  grant,  as 
I  think  the  claim  of  the  female  defendant  against  the 
plaintiff  inequitable  and  to  be  set  aside.  The  £20  was, 
I  think,  an  unsecured  loan. 

S25Beav.  288. 
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I  shall  direct  the  plaintiff  to  pay  it  to  either  of  the 
indiyidual  defendants  or  the  bank,  as  his  complaint 
offered  to  pay  it,  if  the  bank  wishes  to  take  it  in  part  dis- 
charge of  the  femiale  defendant's  debt  to  it.  I  shall  re- 
strain the  defendants  from  registering  the  instrument  of 
transfer  of  23rd  September,  1884,  and  order  the  defen- 
dant bank  to  hand  over  that  transfer  and  the  plaintiff's 
certificate  of  title  to  him.  I  shall  leave  the  parties  to 
abide  their  own  costs  of  this  action,  without  prejudice 
to  the  claim  of  the  defendant  bank  to  recover  its  costs 
of  this  action  against  the  other  defendants. 

Solicitors  for  plaintiff: — Vaaghan  A  Derham. 
Solicitors  for  defendant  Plampton  : — Abbott. 

Solicitors  for  defendant,  the  City  of  Melbourne  Bank :— Malleson,. 
England  A  Stewart. 


Supreme  Court,  Victoria,  1879.]  [5  V.  L.  R  59. 

In  re  the  "TRANSFER  OF  LAND  STATUTE." 
Ex  PARTE  ELLISON,  Ex  parte  AMESS. 

"  Land  Act,  1869  "  {No.  360),  sec.  20,  sub-sec.  V.— Lease  of  Crown 
Lanilr— Condition  not  to  assign  without  sanction  of  Governor — 
Iransfer  by  sale  under  Ji.  fa. 

A  condition  inserted  in  a  Crown  lease  nndcr  the  *'  Land  Act,  1869  " 
(No.  860).  Sec.  20,  Sub-sea  5,  that  no  assignment  or  transfer  should  hare 
any  yalidity  whatever,  until  sanctioned  by  the  Governor  in  Council,  does 
apply  to  an  involuntary  assignment,  as  by  a  sale  under  a  writ  of  fl.  fa. 

Summons  to  the  Registrar  of  Titles. 

The  first  summons  called  upon  the  Registrar  of  Titles 
to  substantiate  and  uphold  the  grounds,  giren  in  pursu- 
ance of  Sec.  135  of  the  "  Transfer  of  Land  Statute,"  of 
his  refusal  to  register  a  certain  writ  of  fi.  fa.  in  an  action 
in  the  Supreme  Court  against  W.  J.  Scarlett,  at  the.  suit 
of  John  Ellison,  which  was  served  on  the  said  registrar, 
accompanied  by  a  statement,  as  required  by  Sec.  106  of 
the  said  Act,  specifying  a  certain  Crown  lease  as  the 
lease  sought  to  be  affected  by  such  writ 

On  the  26th  August,  1878,  the  writ  of  fi.  fa.  issued  to 
levy  £605  recovered  in  the  action.  Scarlett  was  then  the 
lessee  for  a  term  of  years,  from  the  Crown,  of  the  land 
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in  question,  under  the  provisionB  of  Sec  20,  Sub.-aec.  V., 
of  ''The  Land  Act,  1869."  After  due  advertisements, 
the  sheriff,  on  18th  October,  sold  by  [•60]  auction  the 
defendant's  interest  in  such  land  to  one  Sam.  Amess  for 
£350,  which  was  immediately  paid,  and  a  transfer  of  that 
date  executed  by  the  sheriff.  On  29th  November,  a  copy 
of  the  writ  was  lodged  in  the  oflftce  of  the  Registrar  of 
Titles,  together  with  a  statement  of  the  land  sought  to 
be  affected  thereby  ;  and,  on  the  same  day,  was  lodged 
the  transfer,  together  with  a  statutory  declaration  of 
the  sheriflTs  oflftcer,  verifying  the  due  advertisement  of 
the  sale.  The  registrar,  on  that  day,  marked  on  the  copy 
writ  the  time  of  service,  but  refused  to  enter  it  in  the 
reg:ister  book.  The  lease  contained  the  following  condi- 
tion : — 

"Provided  further,  and  these  presents  are  upon  the 
express  condition,  that  no  assignment  or  transfer  of  these 
presents,  or  other  instrument  affecting  the  premises 
hereby  demised  shall  have  any  effect  or  validity  what- 
erer,  unless  and  until  the  Governor,  acting  by  and  with 
the  advice  of  the  executive  council,  sanction  the  same  ; 
aiud  further,  until  the  same  be  registered  in  the  Office  of 
Crown  Lands,  and  all  such  instruments  as  aforesaid  shall 
have  and  take  priority,  not  according  to  their  respective 
dates,  but  according  to  the  priority  of  the  registration 
thereof." 

The  grounds  of  the  refusal  to  register  set  out  this 
condition,  and  stated  that  the  copy  writ  had  not  been 
registered  in  the  Office  of  Crown  Lands. 

The  second  summons  was  of  a  similar  character,  on 
behalf  of  Amess,  the  transferee  ;  and,  both  involving 
the  same  point,  were  argued  together. 

Webb,  Q.C.,  for  the  Registrar  of  Titles,  showed  cause: 
— As  the  lessee  accepted  the  lease  with  such  a  condition, 
he,  and  of  course  those  claiming  through  him,  are  bound 
by  it,  even  if  the  insertion  of  such  a  condition  were  un- 
warranted by  "  The  Land  Act,  1869  "  :  Matt  v.  Peel.^  Sec- 
tion 106  of  the  "Transfer  of  Land  Statute"  (No.  301), 

*  V.  L.  R.  M.  27 ;  2  A.  J.  K.  133. 
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provides  that  a  transfer  in  pursuance  of  a  sale  under  a 
writ  of  fi.  fa.  shall  have  the  same  effect  as  if  made  by 
the  proprietor.  Therefore,  as  a  transfer  by  the  proprie- 
tor of  this  lease  would  have  had  no  effect  until  sanc- 
tioned by  the  Governor  in  Council  and  registered  in  the 
Office  of  Opown  Lands^  bo  the  transfer  by  the  sheriff  i« 
inoperative,  and  ought  not  to  be  registered  until  that 
condition  has  been  complied  with.  It  is  not  now  a  ques- 
tion whether  the  transferee  could  enforce  a  registration 
in  the  Office  of  Orown  Lands.  The  condrtian  is  not  [•61] 
in  the  nature  of  a  mere  covenant  not  to  assign  without 
certain  consent,  in  spite  of  which  a  transfer  by  opera- 
tion of  law  might  take  place  ;  it  is  a  condition  essential 
to  the  existence  of  the  estate  of  a  transferee,  without 
compliance  with  which  no  such  estate  can  come  into 
existence.  R  v.  Boiard  of  Land  and  Works,  Ex  parte 
Jacomb,^  does  not  apply,  as  that  was  the  case  of  a  man- 
•  damns  to  the  board  to  register. 

Worthington  in  support  of  the  summons  : — The  con- 
dition in  question  does  not  comprise  an  assignment  by 
operation  of  law,  or  a  devolution  in  invitum  ;  and  that 
is  the  nature  of  the  transfer  now  in  question.  To  pre- 
vent an  assignment  by  operation  of  law,  express  words 
for  the  purpose  must  be  used.  The  words  "or  other 
instrument,-'  in  the  condition,  must  be  understood  as 
ejusdem  generis  with  the  assignments  or  transfers  pre- 
viously mentioned,  which  clearly  refer  only  to  voluntary 
transfers  :  I>oe  d.  Mitchinson  v.  Garter.*  The  lease 
itself  is  already  registered  under  the  Act.  The  provision 
for  the  sanction  of  the  Governor  in  Council  shows  that 
it  refers  to  voluntary  transfers.  No  such  sanction  can 
be  required  to  the  due  process  of  a  court  of  jufirtlce  to 
enforce  its  judgment.  "Sanction"  means  the  official 
act  of  a  superior  ratifying  the  action  of  an  inferior : 
Webster's  Dictionary.  That  cannot  apply  to  the  pro- 
cess of  the  Supreme  Court.  The  condition  is,  of  course, 
intended  to  exclude  an  objectionable  transferee.  How 
can  that  operate  against  the  registration  of  a  writ  of 

«6  W.W.  Aa'B.  L.  38. 
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fi.  fa.  before  there  is  any  transferee  ?  The  tnansferee 
has  the  estate  by  virtue  of  the  execution  and  sale  :  he 
conld  maintain  trespass,  even  against  the  judgment 
debtor.  The  condition  is  not  a  condition  precedent  to 
the  existence  of  the  estate^  and  does  not  differ  from  a 
covenant  not  to  assign.  If  it  be  a  condition  precedent, 
it  only  applies  to  a  voluntary  assignment.  But  it  is  in- 
operative even  to  that  extent,  its  insertion  not  being 
warranted  by  ''The  Land  Act,  1869"  (No.  360),  Sec.  20, 
Sub.-sec.  v.,  which  specifies  what  covenants  a  lease  is  to 
contain. 

Webb  in  reply  : — ^The  terms  of  the  condition  are 
large  enough  to  comprise  assignments  by  operation  of 
law.  The  lease  is  in  [•62]  effect  a  lease  until  assignment 
without  sanction.  This  question  should  be  contested 
with  the  Minister  of  Lands  ;  it  is  not  a  question  for  the 
Registrar  of  Titles  to  deal  with.  The  case  of  Doe  v. 
Carter*  merely  decides  that  a  tenant  ia  not  guilty  of  a 
breach  of  covenant   by  the  operation  of  legal  process. 

Cur.  adv.  vult. 

Per  Curiam.  The  matter  to  be  decided  upon  these 
applications  is  whether  the  Registrar  of  Titles  was  jus- 
tified in  refusing  to  register  the  writ  of  fi.  fa.  and  the 
transfer  thereunder  ;  and  the  solution  of  that  question 
depends  upon  the  effect  of  a  condition  inserted  in  the 
lease  from  the  Crown  under  "  The  Land  Act,  1869  "  (No. 
360),  to  one  Scarlett,  of  the  land  sought  to  be  affected. 
[His  Honour  read  the  conddtioo,  ante  [•OO],  p.  503.  Does 
this  condition  include  voluntary  assignments  by  opera- 
tion of  law,  as  well  as  voluntary  assignments  by  the  les- 
see ?  The  sheriff  sold  the  lessee's  right  under  a  writ  of 
fieri  facias  and  the  purchaser  desiired  to  have  the  transfer 
under  that  sale  registered. 

The  words  "  no  assignment  or  transfer,"  pprima  facie, 
imply  that  the  act  of  transferring  or  assigning  is  some- 
thing to  be  done  by  the  lessee  himself,  and  the  words 
'*  or  other  instrument "  are  to  be  interpreted  as  ejusdem 
generis.    But  the  words   '^  without  the  sanction  of  the 

*  8  T.  R.  67. 
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Governor  in  Council "  remove  any  doubt  that  might  pos- 
sibly have  existed.  They  imply  the  exercise  of  a  certain 
discretion.  To  hold  that  the  condition  extends  to  in- 
voluntary assignments  would  be  in  effect  declaring  that 
such  sanction  was  necessary  to  give  validity  to  that 
which  the  law  has  already  declared  fdiould  be  done. 
Whlat  coutse  would  be  required  to  alter  that  law  need 
not  now  be  considered  ;  but,  assuming  the  Legislature 
contemplated  such  an  object,  language  somewhat  simi- 
lar to  that  used  in  the  case  of  licenses  would,  no  doubt, 
have  been  adopted.  Sub.-sec.  n.  of  Sec  20  of  "The 
Land  Act,  1869,"  provides  that  the  license  shall  contain 
the  following  conditions  : — "  That  the  licensee  will  not 
during  the  currency  of  such  license  assign  the  license^ 
nor  transfer  his  right,  title  and  interest  therein,  or  in 
the  allotmemt  therein  deiscribed,  [*63]  or  any  parttiiereof, 
nor  sublet  the  said  allotment  or  any  part  thereof,  and 
that  the  liconse  shall  become  absolutely  void  on  assign- 
ment of  such  license,  whether  by  operation  of  law  or 
otherwise,  or  upon  the  said  allotment  or  any  part  tnereof 
being  sublet."  No  doubt  can  well  arise  as  to  the  effect 
intended  by  the  use  of  these  words.  They  comprise  in- 
voluntary as  well  as  voluntary  assignments ;  but  the 
words  "transfer  or  assignment"  in  Sub.-sec.  V.,  taken 
in  connection  with  the  word  "  sanction,"  show  that  vol- 
untary assignments  only  were  meant ;  and  the  reason 
these  words  were  used  is  obvious.  It  might  well  be 
deemed  undesirable  to  allow  of  a  transfer  to  particular 
persons,  although  it  would  be  a  hardship  to  deprive  a 
creditor  of  his  right  to  enforce  payment  of  his  claim 
against  his  debtor. 

This  interpretaition  is  borne  out  by  Doe  d.  MitcMnson 
V.  Carter,'  which,  no  doubt,  was  the  case  of  a  covenant ; 
but  such  a  provision  must  have  the  like  meaning,  whether 
contained  in  a  covenant,  a  condition,  or  a  statutory  en- 
actment. The  same  point  has  been  substantially  decided 
in  Ex  parte  Jacomb.*    It  may  be  that  the  purchaser  can 

»  8  T.  R.  57. 

«  6  W.  W.  &  a'B.,  L.  48. 
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be  compelled  to  hold  on  the  same  terms  as  the  original 
lessee,  and  that,  before  the  purchaser  will  be  able  to 
transfer,  he  must  obtain  the  sanction  of  the  Governor  in 
Council ;  but  it  is  not  necessary  now  to  decide  that 
question. 

The  order  of  the  Court  will  therefore  be  that  the 
Registrar  of  Titles  register  the  writ  of  fieri  facias  and 
the  assignment  by  the  sheriff. 

Order  accordingly. 

Attorneys  for  the  applicants : — Gleverdon  A  Eggleston. 
Attorney  for  the  Registrar  of  Titles :— Garner,  Crown  Solicitor. 


1889.-HODGES,  J.]  [15  V.  L.  R  424. 

DAVIS  V.  DOUGALL. 

Vendor  and  purcJiaser — Contract  for  sale  of  land — Specific  per- 
formance— Condition  of  sale — Title — Bringing  land  under  the 
*•  Transfer  of  Land  Statute  *'  \cithin  six  month- "Rescission — 
Time  of  the  essence  of  the  contract —  Waiver — Costs. 

By  the  first  of  the  conditions  of  sale  attached  to  a  contract  for  the 
sale  of  land,  it  was  provided  that  the  purchase  money  should  be  £100  a 
foot,  payable  £300  in  cash,  and  the  balance,  without  interest,  on  accept- 
ance of  title  within  fourteen  days ;  but,  failing  the  acceptance  of  title 
within  that  time,  then  such  balance  should  be  payable  within  two  daya 
of  production  of  certificate  of  title,  clear  of  encumbrances,  in  the 
vendor's  name.  The  second  condition  provided  that  the  vendor  should 
have  the  right  to  bring  the  land  under  the  *'  Transfer  of  Land  Statate,** 
and  if  the  purchaser  should  not  accept  title  within  fourteen  days,  the 
vendor  should  forthwith  lodge  an  application  under  the  Act,  and  use  hia 
best  endeavours  and  make  all  payments  necessary  to  bring  the  title  under 
the  Act  within  six  months  from  the  date  thereof.  By  the  third  condition 
it  was  provided  that  if  the  vendor  failed  to  procure  a  certificate  of  title 
under  the  Act  within  six  months  from  the  day  of  sale,  the  purchaser 
should  be  at  liberty  to  reject  the  title,  and  thereupon  his  deposit  should 
be  returned  to  him.  The  contract  was  dated  5th  June,  1888,  requisitiona 
on  title  were  made  on  16th  June,  1888,  and  answers  thereto  sent  in  on 
28th  June.  The  purchaser  not  being  satisfied  with  the  answers,  refused  to 
accept  the  title,  and  required  that  the  land  should  be  brought  under  the 
Act  by  the  vendor.  Negotiations  were  then  entered  into  between  the 
parties  to  complete  the  matter  without  bringing  the  land  under  the  Act, 
bat  they  eventually  fell  through  on  the  20th  July,  and  the  vendor  then 
applied  to  bring  the  land  under  the  Act.  On  the  5th  December,  the  day 
tbe  six  months  expired,  the  application  was  approved  of  by  the  Examiner 
of  Titles,  and  on  the  same  day  the  Commissioner  of  Titles  assented  to  the 
application,  and  the  purchaser  was  informed  of  this,  but  the  certificate 
of  title  was  not  issued  until  the  20th  December.  Meanwhile  the  pur- 
chaser rescinded  the  contract  on  the  ground  that  a  certificate  of  title  ia 
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the  name  of  the  vendor  had  not  been  prodaoed  within  six  months  from 
the  day  of  sale,  whereupon  the  vendor  brought  an  action  for  specifio 
performance  of  the  contract. 

Held,  that  time  was  of  the  essence  of  the  contract  in  respect  of  the 
third  condition,  and  that  it  was  the  duty  of  the  vendor,  immediately  on 
the  purchaser's  refusal  to  accept  the  title,  to  take  steps  to  get  a  certificate 
of  title  as  soon  as  he  could,  and  that  the  fact  of  negotiations  havini;  been 
entered  into  to  dispense  with  the  necessity  of  bringing  the  land  under  the 
Act  did  not  amount  to  a  waiver  of  the  purchaser's  right  to  insist  on  time 
being  of  the  essence  of  the  contract  in  regard  to  the  six  months,  but  that 
the  defendant  was  not  entitled  to  costs,  as  the  land  had  been  practically 
brought  under  the  Act,  and  he  could  have  dealt  with  it  as  if  he  had  the 
title  in  his  own  hands. 

In  order  that  an  act  may  be  a  waiver  of  a  condition  of  sale,  it  must 
be  inconsistent  with  the  idea  that  the  party  is  still  going  to  rely  on  the 
condition. 

A<!tian  by  Gearge  Davis  against  James  Dougttll  for 
specific  performance  of  a  contract,  by  which  the  defen- 
dant agreed  to  purchase  from  the  plaintiff  land  haying 
31  feet  frontage  to  Spencer  street,  by  a  depth  of  88  feet 
to  a  right  of  way,  at  the  price  of  £100  per  foot  [•425] 

The  contract  of  sale  was  in  writing,  and  to  it  were 
attached  conditions  of  sale.  The  first  of  these  conditions 
was  as  follows  : — 

**  1.  The  purchase  money  for  the  whole  property  shall  be  the  sum  of 
£100  per  foot,  payable  £300  cash  on  the  signing  hereof,  and  the  balance 
without  interest,  on  acceptance  of  title,  within  fourteen  days ;  but,  failing 
the  acceptance  by  the  purchaser  of  the  vendor's  title  within  the  time 
named,  then  such  balance  shall  be  payable  within  two  days  of  prodactioa 
of  certificate  of  title,  clear  of  encumbrance,  in  the  vendor's  name." 

The  second  condition  was  : — 

"  2.  The  vendor  shall  have  the  right  to  bring  the  title  to  the  property 
under  the  *  Transfer  of  Land  St'&tute,'  and  if  the  purchaser  shall  not 
accept  title  within  fourteen  days,  the  vendor  shall  forthwith  lodge  an  ap- 
plication under  the  *  Transfer  of  Land  Statute,'  and  use  his  best  en- 
deavours and  make  all  payments  necessary  to  bring  the  title  under  the 
*  Transfer  of  Land  Statute '  within  six  months  from  the  date  hereof." 

The  third  condition  was  : — 

*'  3.  If  the  vendor  fail  to  procure  a  certificate  of  title  under  the  said 
statute  within  six  months  from  the  day  of  sale,  the  purchaser  shall  be  at 
liberty  to  reject  the  title,  and  thereupon  his  deposit  of  £300  shall  be 
returned  to  him." 

The  contract  was  made  on  the  5th  June,  1888.  On 
the  16th  June,  1888,  the  defendant's  solicitors  sent  to 
the  plaintiff's  solicitors  requisitions  on  title.  The  an- 
swers to  the  requisitions  were  made  on  the  28th  June. 
The  defendant's  solicitors  did  not  consider  these   an- 
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swers  satisfactory,  and  required  that  the  land  should 
be  brought  under  the  "  Tranefer  of  Land  Statute."  Nego- 
tiations were  then  entered  into  between  the  parties  to 
complete  the  matter  without  bringing  the  land  under 
the  statute  ;  but,  owing  to  a  misunderstanding,  these  fell 
through  on  the  20th  July  ;  and  the  plaintiff  then  took 
0tex)8  to  bring  the  land  under  t!he  '^  Transfer  of  Land  Sta- 
tute." The  certificate  of  title  was  not,  however,  issued  till 
20th  December.  In  the  meanMme,  as  the  certificate  of  title 
had  not  been  procured,  the  defendant's  solicitors  wrote  to 
plaintiff's  solicitors  informing  them  that  as  the  certi- 
ficate had  not  been  procured  within  the  six  months  al- 
lowed by  the  contract,  the  defendant  rejected  the  title 
and  claimed  the  return  of  the  deposit  and  interest* 
There  had  been  a  conversation  on  the  5th  December 
between  a  clerk  of  the  plaintiff's  solicitors  and  a  clerk 
of  the  defendant's  solicitors  as  to  when  the  title  would 
be  ready.  All  the  preliminaries  for  obtaining  the  cer- 
tificate of  title  had  then  been  complied  with  by  the  plain- 
tiff, the  Examiner  of  Titles  had  approved  of  the  applica- 
tion on  that  day,  and  on  the  same  day  the  Commissioner 
[♦426]  of  Titles  assented  to  the  application,  but  the  cer- 
tificate was  not  issued  until  the  20th  December.  This 
action  was  now  brought  for  specific  performance  of  the 
contract  The  defendant  contended  that  the  plaintiff 
was  not  entitled  to  have  the  contract  carried  out,  and 
made  a  counter-claim  for  the  return  of  the  £300  deposit 
and  interest. 

Neighbour  for  the  plaintiff. 

Weigall  &  Hayes  for  the  defendant. 

Neighbour  opened  the  plaintiff's  case  : — ^By  the  con- 
ditions of  sale,  if  the  purchaser  was  not  satisfied  with 
the  vendor's  title,  the  latter  might  bring  the  land  under 
the  "Transfer  of  Land  Statute,"  and  within  two  days 
after  acceptance  of  title,  the  purchaser  was  to  pay  the 
balance  of  the  purchase  money.  The  defendant  con- 
tends that,  under  the  conditions,  if  he  did  not  accept  the* 
vendor's  title  within  fourteen  days,  the  vendor  had 
"forthwith"  to  bring  the  land  under  the  "Transfer  of 
Land  Statute,"  and  that  he  did  not  forthwith  proceed  to 
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do  80  in  this  case.  No  doubt  that  is  so,  but  the  reason  of 
it  was  that  negotiations  had  been  entered  into  between 
the  parties  with  the  object  of  arriving  at  a  settlement 
without  the  necessity  of  bringing  the  land  under  the  Act, 
and  were  continued  for  some  time  after  the  purchaser 
required  the  vendor  to  bring  the  land  under  the  Act. 
After  they  ultimately  fell  through  on  the  20th  July,  the 
vendor  used  all  reasonable  despatch  to  bring  the  land 
under  the  statute  ;  but,  owing  to  the  length  of  time 
necessary  to  get  the  application  thlrough  the  Titles  Office, 
and  the  amount  of  time  that  had  been  lost  by  the  nego- 
tiations having  been  entered  into  between  the  parties, 
the  vendor  was  unable  within  the  six  months  to  bring 
the  land  under  the  statute.  His  application  was,  how- 
ever, practically  granted  within  that  time,  although  no 
certificate  had  been  issued.  Under  the  circumstances 
the  question  will  arise  whether  the  defendant  has  not 
waived  the  ri^ht  to  treat  the  six  months  within  which 
the  certificate  was  to  be  obtained  a«  of  the  essence  of  the 
contract. 

Weigall  : — ^The  question  of  waiver  is  not  pleaded,  and 
we  therefore  object  to  its  being  gone  into. 

[•427]  Neighbour  : — ^Then  I  ask  for  an  amendment  of 
the  plaintiff's  statement  of  claim  by  alleging  waiver. 

[Hodges,  J.— Whait  have  you  to  say  to  this  application, 
Mr.  Weigall  ?] 

Weigall  : — All  the  facts  were  within  the  plaintiff's 
knowledge,  and  he  started  his  case,  entirely  basing  it  on 
his  alleged  performance  of  all  conditions  precedent.  We 
go  to  trial  upon  that,  and  it  is  submitted  that  at  this 
stage  of  the  case  it  is  too  late  now  to  ask  for  an  amend- 
ment in  order  to  make  an  entirely  new  case  by  alleging 
that  it  was  not  necessary  that  the  conditions  precedent 
should  be  performed,  or  that  the  performance  of  the  un- 
performed conditions  was  waived:  White  v.  The  Der- 
went  &  Tamar  Fire  and  Marine  Assurance  Co.^ 

1 10  A.  L.  T.  146. 


DAVIS  V,  DOUOALL. 


511 


[Hodges,  J.— I  was  in  that  case,  and  it  was  held  that 
there  it  was  a  departure.  In  this  case  I  do  not  think  it 
would  be  a  departure.  I  think  the  amendment  ought  to 
be  allowed.  Of  course,  if  the  defendant  is  not  ready  to 
go  on,  the  case  will  have  to  be  adjourned.] 

It  will  be  necessary  to  plead  to  the  amended  state- 
ment of  claim. 

[Hodges,  J. — ^Well,  I  will  allow  the  amendment  and 
adjourn  the  case,  the  plaintiff  to  i)ay  the  costs  of  the  day.] 


The  statement  of  claim  having  been  so  amended,  and 
the  defence  denying  the  alleged  waiver,  the  case  again 
came  on. 

Neighbour  : — The  negotiations  entered  into  between 
the  parties  were  such  as  to  lead  the  vendor  to  think  that 
he  was  not  at  present  required  to  bring  the  land  under 
the  statute,  and  it  is  submitted  that  they  amounted  to  a 
waiver  by  the  defendant  of  his  right  to  insist  upon  that 
being  done  within  the  six  months.  As  a  matter  of  fact 
the  Examiner  of  Titles  had,  by  the  5th  December,  ap- 
proved of  the  defendant's  application  to  bring  the  land 
under  the  Act,  and  on  the  same  day  the  Commissioner 
of  Titles  assented  to  it ;  although  it  wtaa  not  till  the 
20th  December  that  the  certificate  of  title  was  actually 
issued. 

[♦428]  [Hodges,  J. — The  contract  says  that  the  ven- 
dor shall  "procure"  a  certificate  of  title  within  six 
months.  Can  it  be  said  to  be  "  procured  "  if  not  actually 
in  existence.] 

The  thing  was  substantially  done  when  the  commis- 
sioner assented  to  it — the  rest  was  merely  formal.  It 
is  submitted  that  apart  from  the  question  of  waiver  that 
is  a  compliance  with  the  contract.  If  the  whole  of  the 
conditions  be  read  together  it  will  be  seen  that  the  par- 
ties did  not  intend'  that  a  sharp  and  well-defined;  line 
should  be  drawn  at  six  months.  The  second  condition 
says  that  the  vendor  shall  "  forthwith  "  lodge  an  applica- 
tion to  bring  the  land  under  the  Act,  and  "  use  his  best 
endeavors"  to  get  a  certificate  of  title,  andi  then  goes  on  to 
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^2lj  that  if  he  fails  to  get  a  certificate  within  six  months 
the  purchaser  may  rescind  the  contract.  It  is  submitted 
that  that  does  not  make  the  six  months  of  the  essence  of 
the  contract,  that  it  would  not  have  been  sufficient  to 
entitle  the  purchaser  to  rescind  if  the  vendor  was  a 
single  day  or  even  a  single  hour  late.  And  even  if  it  did, 
the  vendor  was  entitled  to  a  notice  before  the  expiration 
of  the  six  months  that  the  purchaser  would  rescind  if  the 
certificate  was  not  produced  before  that  time.  I  shall 
prove  that  the  plaintiff,  after  the  falling  through  of  • 
negotiations  between  the  parties,  used  his  best  endea- 
vours to  procure  a  certificate  within  the  six  months. 


Evidence  for  the  plaintiff  was  then  called,  and  the 
plaintiff's  case  was  closed. 


Weigall,  for  the  defendant,  then  submitted  that  the 
plaintiff  had  made  no  case,  and  that  the  defendant  was 
entitled  to  judgment.  It  is  submitted  that  time  is  of 
the  essence  of  the  contract  The  parties  clearly  intended 
that  it  should  be  so,  for,  in  addition  to  fixing  a  particular 
time,  they  provided  that,  if,  at  that  particular  time,  a 
certificate  of  title  has  not  been  procured,  the  purchaser 
may  rescind. 

[Hodlge*,  J. — ^Mr.  Neighbour  has  proved  the  faxrts  he 
opened.  I  was  waiting  at  the  close  of  his  opening  ex- 
pecting you  to  ask  for  a  direction.] 

[•429]  There  could  be  no  waiver  before  the  time  had 
expired. 

[Hodges,  J. — So  I  should  have  thought,  but  you  do 
not  plead  that  in  your  amended  pleading,  and  the  rules 
require  that  a  matter  of  law  should  be  pleaded.  The 
plaintiff  alleges  that  the  defendant  did  so  and  so,  and 
tha*  that  was  a  waiver  ;  and  the  defendant  only  denies 
that  he  did  so,  and  does  not  say  that,  even  if  he  did  do 
it,  it  was  no  waiver.] 

It  is  wrongly  called  a  waiver.  The  plaintiff  states 
the  facts  which  show  it  is  only  a  question  of  extended 
time  which  he  relies  on.    It  is  submitted  that  the  defen- 
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dant  is  not  called  upon  to  go  into  eridjen-ce,  bnt  is  en- 
titled to  judgment  for  a  return  of  the  £300  deposit  and 
interest  at  six  per  cent  per  annum  for  all  the  time  the 
plaintiff  had  it,  or,  at  all  events,  after  the  title  was  re- 
jected, 

[Hodges,  J. — ^What  authority  have  you  for  claiming 
interest.  The  only  way  in  which  you  can  claim  it  is  as 
damages  for  breach  of  contract.] 

This  is  a  breach  of  contract,  and  the  defendant  is 
therefore  entitled  to  interest:  Weston  v.  Savage  ;*  Lord 
Anson  v.  Hodges.' 

[Hodges,  J. — ^In  the  latter  case  the  vendor  under- 
took to  give  the  title  and  did  not  do  so.  Here  he  has  the 
title,  and  wishes  to  give  it] 

At  all  events  the  defendant  is  entitled  to  a  return  of 
the  deposit  and  costs  of  action. 

Neighbour  for  the  plaintiff  : — ^If  the  parties  had 
agreed  after  entering  into  the  contract  that  the  vendor 
need  not  proceed  to  bring  the  land  under  the  Act  within 
the  six  months,  it  could  not  be  said  that  that  did  not 
amount  to  a  waiver  of  the  right  to  consider  time  of  the 
essence  of  the  contract ;  and  that,  it  is  submitted,  is  what 
in  effect  has  been  done  in  this  case  ;  the  negotiations 
ishow,  at  all  events,  an  implied  agreement  to  that  effect 

[Hodges,  J.— Waiving  notice  of  dishonour  of  a  bill  of 
exchange  must  take  place  after  the  notice  of  dishonour. 
Before  the  notice  of  dishonour  you  can,  however,  give 
an  extended  time.  The  [♦430]  object  of  the  negotiations 
here  was  simply  to  settle  up  the  matter,  though  incident- 
ally to  that,  if  the  parties  had  agreed,  was  the  aban- 
donment of  the  bringing  of  the  land  under  the  statute  ; 
but  how  does  that  make  it  a  waiver  of  your  duty  to  get 
the  title  within  six  months  ?] 

If,  as  in  this  case,  a  vendor  enter  into  negotiations 
which  produce  delay  with  regard  to  a  matter  which  a 

«  10  Ch.  D.  736. 
»6  Sim.  227. 
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purchaser  has  undertaken  to  do  by  a  certain  time,  it 
amounts,  if  not  to  a  waiver,  to  an  extension  of  the  time 
within  which  the  act  is  to  be  done  ;  and,  as  the  fact* 
are  set  out  in  the  statement  of  claim,  I  am  entitled  to 
regard  it  as  raising  that  point. 

[Hodges,  J. — Can  you  show  me  any  authority  that 
where  a  party  has  by  contract  in  writing  undertaken 
to  do  a  certain  act  by  a  particular  day,  he  can  by  verbal 
agreement  with  the  other  contracting  party  vary  that 
contract  by  dispensing  with  the  doing  of  that  act  or  by 
extending  the  time  within  which  it  is  to  be  done?] 

Yes:  the  conduct  of  parties  before  completion  may 
amount  to  a  waiver  :  Hipwell  v.  Knight ;  *  so,  too,  i^'aiver 
of  time  for  delivering  an  abstract  of  title  may  amount 
to  a  waiver  of  the  time  fixed  for  completion  :  1  Dart. 
V.  &  P.  (6th  Ed.),  490-1.  It  is  submitted  that  the  condi- 
tion means  that  if  within  fourteen  days  the  purchaser 
shall  have  refused  to  accept  title — shall  have  inspected 
title  and  made  requisitions  thereon,  and  on  the  answers 
to  those  requisitions  being  made,  has  elected  not  to  ac- 
cept title — ^then  the  purchaser  shall  proceed  "forth- 
with "  to  lodge  an  application  to  bring  the  land  under 
the  statute.  The  time  for  lodging  the  application  to 
bring  the  land  under  the  statute  has  therefore  been 
waived,  and  it  is  submitted  that  the  purchaser  is  en- 
titled to  six  months  to  do  ao  from  20th  July:  Barclay  v. 
Messenger.'  Time  is  not  of  the  essence  of  the  contract, 
and  a  reasonable  time  and  notice  must  be  allowed:  Parkin 
V.  Thorold  ;  •   Perry  v.  Sherlock.^ 

[Hodges,  J. — ^I  do  not  see  what  the  vendor  has  done 
inconsistent  with  his  claiming*  that  the  certificate  of 
title  should  be  procured  within  six  months.] 

[•431]  The  agreement  was  that  there  should  be  four- 
teen days  for  inspection  of  title,  requisitioning,  and  so 
on,  and  a  further  period  of  six  months  for  procuring  the 

M  L.  T.  (N.  8.)  Bxch.  in  Eq.  62. 
•43  L.J.  Ch.  449. 
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certificate.  The  vendor  has  by  entering  into  negotia- 
tions extended  the  fourteen  days,  and  thereby  it  is  sub- 
mitted correspondingly  extended  the  time  for  bringing 
the  land  under  the  Act ;  if  not,  the  purchaser  has  not 
six  months  to  procure  the  certificate,  and  both  parties 
regard  that  as  a  reasonable  time. 

Weigall,  in  reply,  was  only  called  uiwn  on  the  ques- 
tion of  costs. 

[Hodges,  J.— On  the  5th  December  the  certificate 
was  practically  ready,  and  the  contract  would  have  been 
completed  had  it  not  been  for  the  breaking  up  of  the 
land  market.  It  is  a  case  of  a  person  having  no  merits 
availing  himself  of  a  legal  right] 

He  has  taken  that  legal  point  throughout ;  the  plain- 
tiff knew  from  the  outset  he  had  to  meet'  it,  and  still 
chose  to  fight  it.  The  defendant  has  succeeded  upon  it 
on  a  nonsuit  application. 

[Hodges,  J. — ^If  you  wish  to  give  evidence  bearing  on 
the  question  of  costs  I  will  hear  it.] 

Evidence  for  the  defendant  on  this  point  was  then 
called. 

Weigall  then  summed  up  on  the  question  of  costs. 

Neighbour,  in  reply  on  the  question  of  costs,  was  not 
called  upon. 

Hodges,  J. — In  this  case  the  plaintiff  seeks  specific 
performance  of  an  agreement,  dated  the  5th  June,  1888, 
by  which  the  plaintiff  sold  to  the  defendant,  and  the 
defendant  bought  from  the  plaintiff,  certain  land.  Ac- 
cording to  a  condition  of  the  sale,  described  as  the  third 
condition,  it  is  provided  that  if  the  vendor  fails  to  pro- 
cure a  certificate  of  title  under  the  "Transfer  of  Land 
Statute"  within  six  months  from  the  day  of  sale,  the 
purchaser  shall  be  at  liberty  to  reject  the  title,  and 
thereupon  his  deposit  of  £300  shall  be  restored  to  him. 
After  the  contract  had  been  made  the  parties  were  und?r 
the  first  condition  endeavouring  to  see  whether  or  not  the 
matter  [•432]  could  be  closed  without  reference  to  the 
Office  of  Titles  and  obtaining  a  certificate  of  title.  The 
defendant  ultimately  refused  to  accept  the  title.    After  . 
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he  had  so  refused  negatiatlons  were  still  continued  on 
another  basis  until  20th  July,  1888,  when  they  were  fin- 
ally  concluded.  The  first  condition  proTided  that  if  the 
purchaser  failed  to  accept  the  vendor's  titie  within  four- 
teen days  the  balance  of  purchase  money  should  be  pay- 
able within  two  days  of  iHH)duction  of  certificate  of  title 
clear  of  encumbrances  in  the  vendor's  name. 

The  plaintiff  puts  his  case  in  three  ways.  First,  that 
time  under  the  third  condition  was  not  of  the  essence 
of  the  contract ;  secondly,  that  even  if  time  were  of  the 
essence  of  the  contract  under  the  third  condition,  it  was 
waived  by  the  condu<5t  of  the  defendant,  and  that  the 
conduct  of  the  defendant  was  such  as  to  make  it  im- 
possible for  the  plaintiff  to  get  a  certificate  of  title 
within  the  six  months ;  and  thirdly,  that  the  defendant 
by  his  conduct  did  not  leave  the  plaintiff  a  reasonable 
time  to  get  the  certificate  of  title  within  six  months.  In 
my  opinion,  time  is  under  the  third  condition — ^I  say 
nothing  about  the  others — of  the  essence  of  the  contract 
The  first  condition  provides  that  one  party  is  to  accept 
the  title  within  fourteen  days,  and  if  it  is  not  accepted  in 
that  time,  then  the  vendor  shall  have  the  right  to  bring 
the  land  under  the  operation  of  the  ^Transfer  of  Land 
Statute,"  and  he  is  to  do  it  immediately  on  the  expira- 
tion of  the  fourteen  days.  I  think  that  shows  that  it 
was  the  duty  of  the  vendor  to  take  steps  inmiediately  on 
the  refusal  to  accept  title  to  get  a  certificate  of  title  as 
soon  as  he  could  ;  and  the  defendant  was  to  pay  the 
purchase  money  within  two  days  after  production 
of  the  certificate.  And  then  under  the  third  condition — 
I  take  it  that  is  what  It  means — the  time  for  procuring 
the  certificate  of  title  was  not  to  exceed  six  months, 
and  if  it  did  the  defendant  could  rescind.  I  take  it  that 
that  makes  time  of  the  essence  of  the  contract  on  the 
authority  of  Hipwell  v.  Knight®  and  Barclay  v.  Messen- 
ger.* That  being  so,  the  plaintiff  cannot  succeed  in  en- 
forcing specific  performance  of  the  contract  unless  he 
can  show  that  the  condition  has  been  waived.    There  is 

8  4  L.  J.  (N.  8.)  Ezob.  in  £q.  62. 
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no  evidence  sufficient  to  satisfy  me  that  the  condition 
has  been  waived.    In  mj  opinion,  an  act  to  amount  to  a 
waiver  [*433]  must  be  one  which  is  inconsistent  with 
the  idea  that  the  party  is  still  going  to  rely  on  the  con- 
dition.   If  his  act  is  consistent  with  his  still  relying  on 
the  condition,  it  is  not  a  waiver.    If  it  is  inconsistent 
with  his  relying  on  the  condition,  it  may  be  a  waiver. 
I  cannot  see  on  the  evidence  in  this  case  that  these 
negotiations  extending  up  to  the  20th  July  are  inconsist- 
ent with  the  defendant,  when  the  six  months  expired, 
insisting  on  his  right  to  reject  the  title,  and  claim  back 
the  money  paid,  and  on  the  time  fixed  by  this  third  con- 
dition as  being  of  the  essence  of  the  contract      There 
is  no  evidence  that  the  defendant  did  not  intend  to  rely 
on  the  condition  that  the  certificate  of  title  was  to  be 
procured  in  six  months,  or  that  the  defendant  had  done 
anything  to  make  it  impossible  for  the  plaintiff  to  pro- 
cure the  certifica/te  in  the  six  months,  or  that  he  was  not 
left  a  reasonable  time  in  which  to  procure  it    It  cer- 
tainly was  not  impossible,  and  it  seems  to  me  he  was  left 
a  reasonable  time  within  which  to  do  it    It  was  put 
for  the  plaintiff  that  the  certificate  was  procured  as  the 
title  had  been  accepted  by  tne  Titles  Office  ;  but  I  take 
it  that  to  be  "  procured  "  it  must  be  in  existence.    There- 
fore, on  these  grounds  I  think  the  plaintiff  fails,  and  that 
the  defendant  was  justified  in  rescinding  the  contract 
and  claiming  the  return  of  the  deposit,  as  he  did  by 
letter  of  18th  December.    The  judgment  will  therefore 
be  against  the  plaintiff  on  the  claim,  and  for  the  defen- 
dant on  the  counter-claim  for  £300  and  interest  at  6  per 
cent  from  the  18th  December. 

The  only  remaining  question  is  that  of  costs.  I  shall 
give  no  costs  to  either  party  on  this  ground  :  that  there 
certainly  were  negotiations  which  might  have  termi- 
nated without  any  application  to  bring  the  land  under  the 
"Transfer  of  Land  Statute."  These  negotiations  went 
on  up  to  the  2nd  July — considerably  beyond  the  four- 
teen days  mentioned  in  the  contract,  but  were  then  fin- 
ally settled  by  one  telling  the  other  to  bring  the  land 
under  the  Act     The  application  was  ready  and  sub- 
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atantially  completed  within  the  time  required  by  the 
contract.  I  have  not  the  slightest  doubt  that  if  the  de- 
fendant had  wanted  the  land,  and  if  the  circumstances 
had  continued  in  December  ajB  they  were  when  the  con- 
tract was  made,  there  would  have  been  no  dilBculty 
whatever,  because,  undoubtedly,  the  defendant  could 
have  dealt  with  the  land  on  the  5th  December  pretty 
much  as  if  he  had  the  title  in  his  own  hands,  for  al- 
though there  [*434]  may  be  possibilities,  we  have  to  deal 
with  things  likely  to  occur  in  actual  life.  I  can  see  no 
reason  for  a  person  in  the  defendant's  position  not  deal- 
ing with  this  land  on  the  5th  December  as  if  the  certi- 
ficate had  been  issued  ;  and,  although  he  was  acting 
within  his  strict  legal  rights  in  getting  out  of  the  con- 
tract, I  do  not  think  I  am  therefore  bound  to  give  him 
his  costs  ;  and,  although  counsel  may  have  advised  that 
he  has  a  legal  right,  it  does  not  follow  that  in  every  case 
because  a  person  has  a  legal  right  to  do  a  thing  he  will 
get  the  costs  of  litigating  it.  There  are  at  the  present 
time  an  enormous  number  of  cases  of  persons  who,  hav- 
)ng  made  contracts,  are  endeavouring  to  get  out  of  them 
on  their  strict  legal  rights,  and  although  they  may  suc- 
ceed in  enforcing  those  strict  legal  rights,  I  do  not  think 
they  are  entitled  to  the  consideration  of  the  Court 

Judgment  for  the  defendant  on  the  claim  without 
costs,  and  for  the  defendant  on  the  counter-claim  for 
£300  and  interest  from  18th  December,  at  six  per  cent, 
per  annum  without  costs. 

Solicitors  for  plaintiff :— Pentland,  Roberts  A  Thompson. 
Solicitors  for  defendant :— Duffett  cfe  Prown. 
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In  Chambsrs,  Victoria.— Kerferd,  J.]       [8  A.  L.  T.  181. 

Ex  PARTE  OOLDSWORTHY. 

^«  Transfer  of  Land  IStatute,  1666*'  {No.  301),  sec.  117— Judicature 
Act,  1883  {No.  761),  sec.  10  (7)— Removal  of  caveat— Pro- 
cedure—Want  of  jurisdiction— Costs— Where  a  Judge  has 
absolutely  no  jurisdiction  to  entertain  an  application  made  to 
him,  tlie  rule  **  no  jurisdiction  no  costs"  must  prevail. 

Application  on  summons  under  Sec.  117  of  the  "  Trans- 
fer of  Land  Statute,  1866,"  on  behalf  of  the  proprietor, 
calling  upon  the  caveator  to  show  cause  why  the  caveat 
should  not  be  removed. 

Mr.  Amess,  on  behalf  of  the  caveator  :— Your  Honour 
cannot  entertain  this  application.  The  procedure  in 
cases  of  this  kind  has  been  settled  by  the  Full  Court  in 
the  case  of  Ex  parte  Vincent,  8  A.  L.  T.  5,  where  it  is 
laid  down  that  "  where  a  party  seeks  to  remove  a  caveat 
the  proper  course  to  adopt  is  to  obtain  a  summons  from 
a  Judge  in  Chambers,  returnable  before  the  Full  Court, 
calling  upon  the  caveator  to  show  cause  why  the  caveat 
Bhould  not  be  removed."  I  therefore  ask  that  this  sum- 
mons should  be  dismissed  with  costs." 

His  Honour  : — I  dismiss  the  summons,  but,  as  1  have 
no  jurisdiction,  without  costs. 

Mr.  Amess  cited  Hamilton  on  the  Judicature  Act,  p. 
455,  as  showing  that  costs  could  be  given  although  there 
was  no  jurisdiction  ['182]  to  entertain  the  matter. 

Hi«  Honour  : — ^I  will  reserve  the  question  of  costs. 

His  Honour,  on  a  subsequent  day,  said  : — ^In  this  case 
I  reserved  my  decision  as  to  whether  I  had  power  to 
give  costs.  At  p.  455  of  Mr.  Hamilton's  work  on  the 
Judicature  Act  the  law  on  the  subject  is  stated  as  fol- 
lows ;— "  Formerly  where  an  application  was  made  upon 
which  the  Court  had  no  jurisdiction  to  adjudicate  no 
oosts  were  given,  and  each  person  had  to  bear  his  own 
costs.    That,  however,  has  been  altered,  and  the  Court 
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now  has  power  to  order  the  payment  of  costfl  in  such 
cases."  Several  authorities  for  this  proposition  are 
cited,  which  I  have  examined,  but  they  do  not  appear  to 
support  the  conclusion  reached  by  the  learned  author. 
In  all  of  them  the  Court  had  jurisdiction  to  entertain 
the  respective  matters  if  they  had  been  properly  brought 
under  its  notice  ;  but  in  this  case  I  have,  as  laid  down 
by  the  Full  Court,  an  absolute  want  of  jurisdiction  to 
entertain  the  matter  at  all.  In  such  a  case  the  old  rule, 
"no  jurisdiction  no  costs,"  must  prevail.  I  therefore 
make  no  order  as  to  costs. 


Solicitors  for  proprietor :— McKeau  A  Leonard. 
Bolioitor  for  caveator  :—Birtwi8tle. 


Supreme  Court,  Victoria.]  [13  A.  L.  T.  270. 

In  re  the  Caveats  of  TALBOT  AND  KELLY. 

Caveat-^**  Transfer  of  Land  Act,  1890,''  sec.  146. 

An  application  by  a  registered  proprietor  for  the  removal  of  a  caveat 
on  the  ground  that  it  interfered  with  some  f  ntare  intended  dealings  with 
the  land  will  not  be  entertained  by  the  Court  when  it  is  admitted  or 
shown  that  the  caveat  has  been  lodged  in  accordance  with  the  Act  and 
by  a  person  entitled  to  lodge  it. 

In  such  a  case  the  registered  proprietor,  in  order  to  obtain  tha 
removal  of,  or  in  order  to  test  the  right  of  the  caveator  to  lodge,  the 
caveat  must  proceed  in  accordance  with  the  provisions  of  section  145  of 
the  '*  Transfer  of  Land  Act,  1890." 

This  was  a  summons  under  Sec.  145  of  the  "  Transfer 
of  Land  Act,  1890,"  by  the  registered  proprietor  of  a 
certain  mineral  lease,  calling  upon  the  caveators  to 
show  cause  why  two  caveats  lodged  by  them  should  not 
be  removed.  Some  time  in  1891,  several  persons,  includ- 
ing the  applicants  and  the  caveator  in  the  present  pro- 
ceedingS)  banded  themselves  together  into  a  syndicate 
called  the  "  Boga  Syndicate,"  for  the  purpose  of  obtain- 
ing a  mineral  lease  of  some  land  containing  gypsum 
deposits,  and  it  was  agreed  that  when  the  lease  was 
obtained  it  should  be  transferred  to  some  company  to 
be  formed,  according  to  the  votes  of  the  majority  of  the 
syndicate.    The  lease  was  duly  applied  for  by  two  mem- 
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bers  of  the  Bjndicate,  Tutton  and  Inman,  was  granted 
and  was  registered  in  their  names,  and  they  executed  a 
declaration  of  trust  in  which  they  stated  that  they  held 
the  lease  for  the  syndicate,  and  that  they  should  transfer 
it  subject  to  the  votes  of  the  majority  of  the  syndicate. 
Two  of  the  members  of  the  syndicate,  Kelly  and  Talbot, 
then  lodged  the  caveats  which  it  was  now  sought  to 
remove. 

Mr.  Hayes  in  support  of  the  summons  : — This  is  a 
summons  under  Sec.  145  of  the  "  Transfer  of  Land  Act '' 
by  the  registered  proprietors,  Mr.  Tutton  and  Mr.  Inman, 
of  certain  mineral  leases  containing  gypsum  deposits, 
seeking  to  remove  the  caveats  lodged  by  the  caveators, 
Messrs.  Talbot  and  Kelly,  who  claim  to  be  beneficially 
interested  in  the  lease.  We  say  that  by  the  agreement 
under  which  the  caveators  claim  it  was  agreed  that  these 
leases  should  be  applied  for  and  held  by  Tutton  and 
Inman,  and  that  such  lease  should  be  transferred  to  a 
company  to  be  formed  according  to  the  votes  of  the 
majority  of  the  syndicate,  which  consisted  of  the  regis- 
tered proprietors,  the  caveators  and  five  other  persons, 
who  had  banded  themselves  together  for  the  purpose 
of  obtaining  this  lease.  [a'Beckett,  J.— There  is  no  trans- 
fer stopped  by  these  caveats,  and  it  appears  to  me  that 
the  object  of  this  summons  is  to  get  this  CJourt  to  settle 
a  partnership  suit,  but  does  the  Act  contemplate  such  a 
proceeding  as  that?]  The  bona  fide  object  of  this  sum- 
mons is  to  have  the  caveats  removed.  We  do  not  say 
that  we  wish  to  deal  with  this  land  against  the  caveators' 
interests,  but  what  we  do  say  is  that  their  caveats  are 
too  broad,  and  if  they  would  modify  their  caveats  to  in- 
clude only  their  own  interest,  that  is  all  we  would  ask. 
Seven  out  of  the  syndicate  of  nine  desire  to  have  their 
caveats  removed  and  a  transfer  of  the  lease  made  to 
the  company.  The  caveators'  interests  arise  solely  out 
of  the  agreement  or  declaration  of  trust,  and  as  the  sole 
object  in  view  when  this  lease  was  applied  for  was  to 
float  a  company  to  work  the  lease,  the  caveators,  I  sub- 
mit, had  no  right  to  lodge  the  caveats,  the  result  of 
which  is  to  stifle  that  very  object.     We  do  not  object 
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to  a  caveat  being  lodged  to  protect  the  caveators'  rights 
under  the  agreement,  viz.,  against  any  transfer  except 
such  transfer  as  the  majority  of  the  members  of  the 
syndicate  shall  require  to  be  made. 

Mr.  Weigall  to  oppose  the  summons  : — ^It  is  ad- 
mitted that  the  caveators  are  two  cestui  que  trusts,  and 
that  they  have  lodged  caveats  against  all  dealings  witn 
the  land  contrary  to  their  interests.  They  say  "if  we 
are  parties  to  the  instrument  then  it  is  all  right ;  [•271] 
but  if  we  are  not  parties,  then  these  caveats  are  a  warn- 
ing to  all  persons  who  deal  with  the  registered  pro- 
prietors." The  only  way  they  could  protect  themselves 
was  to  lodge  these  caveats.  The  effect  of  lodging  these 
caveats  is  that  if  the  registered  proprietors  lodge  a 
transfer  of  the  land  the  caveators  will  get  notice,  and 
then  they  can  go  and  support  their  caveats  ;  or  if  they 
don't  the  caveats  will  lapse.  The  present  application  is 
premature,  and  nothing  has  as  yet  been  done  which  casts 
any  duty  upon  the  caveators  to  support  or  withdraw 
their  caveats.  No  transfer,  nor  hia«  any  registration  ab- 
stract been  lodged,  and  the  registered  proprietors  can- 
not apply  to  get  rid  of  a  caveat  merely  because  it  will 
embarrass  some  future  contemplated  dealing  with  the 
land. 

Mr.  Hayes  : — The  Court  will  look  into  all  the  circum- 
stances of  the  case  and  see  whether  the  caveators  were 
justified  in  lodging  the  caveats.  In  the  present  case, 
though  the  caveators  have  an  interest  in  the  lease,  they 
had  no  right  to  lodge  caveats  when  the  object  and  result 
of  the  caveats  is  to  defeat  the  very  object  for  which  the 
8>Tidicate  was  banded  together.  See.  147  of  the  "  Trans- 
fer of  Land  Act  "  says  "  reasonable  cause,"  therefore  the 
Court  must  consider  the  facts.  The  form  of  the  caveats 
is  improper.  [Higinbotham,  C.J. — Has  this  Court  any 
power  to  prescribe  the  form  of  caveat,  seeing  that  the 
caveators  have  adopted  one  of  the  forms  permitted  by 
the  Act,  though  a  form  more  consistent  with  the  rights 
of  all  the  parties  might  have  been  chosen?]  The  cavea- 
tors had  no  right  to  lodge  caveats  absolutely  forbidding 
a  transfer,  and  they  should  have  chosen  one  of  the  modes 
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most  suitable  to  the  particular  facts  of  the  cases. 
[Higinbotham,  C.J. — Can  you  raise  disputed  questions  of 
fact  on  an  application  of  this  kind?]  I  think  that  the 
Act  contemplates  that  the  Ck)urt  will  look  into  the  facts. 

Higinbotham,  C.J. — ^These  two  cases  must,  we  think, 
be  determined  without  considering  in  any  way  the  dis- 
puted facts  raised  by  affidavits.  It  is  admitted  that 
these  two  caveators  are  beneflciaffies,  and  that  they  claim 
an  interest  in  the  land,  and  they  have  each  of  them  filed 
a  caveat  which  is  in  the  form  allowed  by  the  Act,  viz., 
"unless  the  same  be  subject  to  my  said  claim  or  unless 
I  am  a  party  to  the  instrument."  The  intention  of  the 
Act  was  that  when  a  caveator  lodges  a  caveat  in  ac- 
cordance with  the  forms  of  the  Act  it  lies  upon  the 
registered  proprietor  to  get  that  caveat  removed  in  the 
way  appointed  by  the  Act.  So  long  as  he  does  not  wish 
to  transfer,  no  wrong  is  done;  but  if  he  wishes  to  transfer, 
notice  of  such  intention  is  conveyed  to  the  caveator,  and 
the  caveat  will  lapse  unless  the  caveator  takes  steps  to 
support  his  claim. 

That  is  the  course  that  ought  to  be  taken  by  the  pre- 
sent applicants,  and  they  should  not  seek  to  remove 
caveats  which  have  been  lodged  in  accordance  with  the 
Act  and  by  persons  entitled  to  lodge  them.  The  ap- 
plicants have  taken  the  wrong  course  in  the  present 
case,  and  this  summons  must  be  dismissed  with  costs. 

Solicitors  for  the  Applicants :— Lynch,  McDonald,  Stillman  &  Keep. 
Solicitor  for  the  caveators  :— Talbot. 


ViCTOuiA.— Williams,  J.]  [6  A.  L.  T.  85. 

Re  O'CONNELL  AND  "THE  TRANSFER  OF  LAND 
STATUTE." 

Mandamus—''  Transfer  of  Land  StatuU,  1866  **  (Xo.  301),  sec.  132 
— Circumstances  under  which  the  Court  will  grant  a  mandamus 
calling  on  the  Registrar  of  Titles  to  call  in  a  certificate  of  title, 
or  to  give  the  reason  for  not  doing  so. 

Rule  nisi  for  a  mandamus  calling  on  the  Registrar  of 
Titles  to  show  cause  why  he  should  not  give  his  reasons 
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for  refusing  to  call  in  a  certificate  of  title  granted  to 
one  O'Connell  for  some  land  at  Fjootscray,  or  why  he 
should  not  call  in  the  certificate.  In  1861  a  person 
named  Merrick  owned  some  land  at  Footscray-  He  died 
in  April  of  that  year.  By  his  will  he  devised  the  pro- 
perty to  his  wife.  In  December  of  the  same  year  Mrs. 
Merrick  conveyed  to  Messrs.  Hodgson  and  others  the 
^'unsold  land"  that  her  husband  had  owned  at  Foot- 
scray. That  conveyance  was  registered.  The  land  was 
afterwards  conveyed  to  other  persons,  the  different  al- 
lotments being  specified  in  the  several  conveyances. 
Amongst  others  was  one  known  as  allotment  20,  which 
had  come  into  possession  of  an  investment  society.  That 
society  lately  desired  to  deal  with  allotment  20,  but 
then  discovered  that  a  certificate  of  title  to  it  had  been 
granted  to  O'Connell.  It  appeared  that  in  April,  1854, 
Merrick  had  entered  into  a  contract  to  sell  this  land  to 
a  person  named  McCarthy.  This  contract  was,  how- 
ever, not  registered  till  the  17th  July,  1874,  and  immedi- 
ately afterwards  a  transfer  by  McCarthy  to  O'Connell 
was  given,  and  the  latter  received  a  certificate  of  title, 
which  the  registrar  had  since  refused  to  call  in,  and  he 
has  refused  to  give  any  reasons  for  his  refusal. 

Mr.  Higgins  moved  the  rule  absolute  ;  Mr.  Worth- 
ington  showed  cause. 

It  was  contended  for  the  registrar  that  the  applica- 
tion should  not  be  granted.  Sec.  132  of  the  "  Transfer  of 
Land  Statute"  provided  that  in  case  it  shall  appear  to 
the  satisfaction  of  the  registrar  that  any  certificate  of 
title  has  been  issued  in  error,  or  contains  any  misde- 
scription of  tiie  land  or  boundaries,  or  that  any  entry  or 
endorsement  has  been  made  in  error,  or  that  any  certi- 
ficate has  been  fraudulently  or  wrongfully  obtained,  the 
registrar  might  apply  to  have  the  certificate  called  in. 
In  this  case  the  registrar  was  not  satisfied  that  the  case 
came  within  any  of  these  provisions. 

His  Honour  said  that  he  should  refuse  the  application, 
as  it  was  not  proved  to  him  that  it  appeared  to  the 
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satisfaction  of  the  registrar  that  the  certificate  had  been 
issued  in  error,  or  contained  a  misdescription  of  the  land, 
or  had  been  fraudulently  or  wrongfully  obtained. 

Rule  for  a  mandamus  discharged,  with  costs. 


Supreme  Court,  Victoria,  1884.]  [10  V.  L.  R  328. 

In  re  "THE  TRANSFER  OF  LAND  STATUTE," 
Ex  PARTE  PECK. 

15  Vic.  No.  10,  sec.  19—"  Tlie  Judicature  Act,  1883"  (No.  761), 
sees.  10, 19 — Supreme  Court  Rules,  1884,  Ord.  63,  R.  2* — 
Practice — Ex  parte  application. 

Bale  2*  of  Order  63  of  the  Supreme  Coart  Rales,  1884,  enables  a  single 
Jadge  at  any  time  to  entertain  any  application  whioh  he  may  think 
requires  to  be  immediately  or  promptly  heard,  though  the  matter  con- 
cerned be  such  as  should,  apart  from  the  Bale,  be  heard  by  the  Full 
Court  alone. 

An  application  to  restrain  the  Registrar  of  Titles  from  registering  a 
transfer  of  land  for  a  time  to  be  fixed  should  be  ma^e  upon  notice,  and 
not  ex  parte. 

Summons  referred  to  the  Full  Court  by  Higinbotham, 
J.  This  was  a  summons  on  behalf  of  Hugh  Peck,  the 
caveator,  under  Sec.  117  of  the  "  Transfer  of  Land  Sta- 
tute "  (No.  301)  to  [♦329]  the  Registrar  of  Titles  to  delay 
dealing  with  a  transfer  of  land  at  Nunawading,  mort- 
gaged to  the  Land  Mortgage  Bank  by  Peck,  there  being 
a  dispute  between  him  and  the  bank  as  to  the  amount 
due  upon  the  mortgage.  The  summons  came  on  in  the 
first  instance  before  Higinbotham,  J.,  in  Chambers,  within 
fourteen  days  after  notice  to  the  caveator  of  a  pro- 
posed dealing  with  the  land,  and  at  a  time  when  the  Full 
Court  was  not  sitting.  The  learned  Judge  granted  an 
order  to  detey  further  dealings  with  the  land;  but,  feeling 
some  doubt  whether  Sec.  10  (7)  of  "The  Judicature  Act, 
1883  "  (No.  761),  did  not  render  it  necessary  that  the  Full 
Court  alone  should  deal  with  such  applications,  referred 
the  summons  to  the  Full  Court,  in  order  that  the  question 
might  be  there  decided. 
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Neighbour,  for  the  caveator,  applied  ex  parte  for  an 
order  to  delay  registration  of  any  dealing  with  the  land 
for  such  period  as  might  be  flxed. 

Per  Curiam.^  It  is  better  that  an  application  of  thi» 
character  should  not  be  made  ex  parte,  but  by  motion 
upon  notice,  as  required  by  Order  52,  Rule  3,  of  ''The 
Rules  of  the  Supreme  Ck)urt,  1884." 

Box,  for  the  caveator,  now  moved  upon  notice  : — The 
matter  was  one  which  the  learned  judge  had  jurisdic- 
tion to  entertain.  Sec.  10,  Sub.-sec.  7,  of  "The  Judica- 
ture Act,  1883  "  (No.  761),  provides  that  the  Pull  Court 
shall  hear  and  determine  "all  proceedings  upon  or  con- 
nected with  caveats  under  the  '  Transfer  of  Land  Sta- 
tute.'" But  it  is  questionable  whether  this  provision 
was  intended  to  apply  to  an  application  such  as  the  pre- 
sent under  Sec,  117  of  the  Act.  It  is  not  necessary, 
however,  to  press  this  distinction,  because  Sec.  19  of 
"  The  Judicature  Act,  1883  "  (No.  761),  has  given  a  power 
which  has  been  exercised  in  rule  2*  of  Order  63  of  "The 
Rules  of  the  Supreme  Court,  1884."  2  That  rule,  which 
was  intended  to  replace  what  was  known  as  the  [•330] 
emergency  clause.  Sec.  19  of  the  Act  15  Yic.  No.  10,  by 
its  terms,  enables  a  Judge  sitting  as  the  Court  in  cases 
of  emergency  to  deal  with  matters  otherwise  cognis- 
able by  the  Full  Court  alone.  If  this  be  not  its  effect 
great  inconvenience  and  possible  injustice  might  result 
through  the  Pull  Court,  as  in  the  present  case,  not  being 
available.  The  merits  of  the  application  are  not  at- 
tacked. 

a'Beckett,  for  the  registered  proprietor,  the  Land 
Mortgage  Bank  : — This  is  not  a  matter  which  could  pro- 
perly be  entertained  by  a  single  Judge.  There  is  no 
escape  from  the  terms  of  Sub.-sec.  7  of  Sec.  10  of  "  The 
Judicature  Act,  1883."  It  cannot  be  said  that  this  pro- 
ceeding, directed  by  Sec.  117  of  the  "  Transfer  of  Land 

^  HiginbotLam,  Williams  and  Holroyd,  JJ. 

^  "  2*.  One  of  the  Jadgea  of  the  Court  shall  be  accessible  for  the 
hearing  in  Melboarne  at  all  times,  of  all  such  applicationa  as  may- 
require  to  be  immediately  or  promptly  heard." 
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Statute  "  as  the  proper  step  to  be  taken  by  a  caveator^ 
is  not  a  proceeding  "  upon  or  connected  with  "  a  caveat. 
Therefore  the  caveator,  not  having  taken  the  proper 
8tej>s  within  the  time  prescribed  by  Sec.  117,  is  now  too 
late,  and  his  caveat  has  lapsed. 

Rule  2*  of  Order  63  has  not  the  effect  contended  for, 
so  as  to  enable  a  single  Judge  at  any  time  to  do  a  thing 
which  only  the  Full  Court  is,  apart  from  this  rule,  en- 
abled to  do.  Whatever  be  the  intention  of  Sec.  19  of 
"The  Judicature  Act,  1883,'^  the  rule  in  question  is  not 
so  framed  as  to  have  this  extraordinary  effect.  The 
words  of  the  rule  are  "  shall  be  accessible  at  all  times.'^ 
If  it  had  been  intended  that  a  single  Judge  should  be 
able  to  exercise  the  powers  of  the  Full  Court,  it  would 
have  been  so  expressed.  The  power  being  given  "  at  all 
times  "  is  equally  available  when  the  Full  Court  is  actu- 
ally sitting  ;  and  thus,  if  the  view  taken  by  the  caveator 
be  correct,  one  Judge  might  at  any  time,  and  during  the 
sittings  of  the  Full  Court,  do  that  which  the  Act  ex- 
pressly provides  shall  be  done  by  the  Full  Court  alone. 

Higinbotham,  J. — ^I  am  glad,  after  fuller  consideration 
of  the  question,  to  be  of  opinion  that  in  entertaining 
this  application  I  did  not  exceed  my  jurisdiction,  a  point 
upon  which  I  had  at  one  time  great  doubts.  I  am  now  of 
opinion  that  Sec.  19  of  "  The  Judicature  Act,  1883  "  (No. 
701),  was  intended  to  take  the  place  of  Sec.  19  of  the 
Act  15  Vic.  No.  10,  by  enabling  Rules  of  Court  to  be 
made  by  which  a  Judge  of  the  Court  should  be  em- 
powered ['331]  to  entertain  all  applications  whatsoever, 
whether  within  his  jurisdiction  as  a  Judge  of  this  Court 
or  not,  provided  such  application  were  such  as  might 
require  to  be  immediately  or  promptly  heard.  On  this 
view  of  Sec.  19  provision  is  made  for  all  cases  of  urgency, 
and  the  possibility  of  injustice  seems  to  be  guarded 
against  by  the  provision  allowing  an  appeal  at  all  times 
to  be  made,  similar  to  that  provided  in  Sec.  19  of  15  Vic. 
No.  10.  If  this  be  the  extent  of  the  section,  then  Rule  2» 
of  Order  63  (though  not  perhaps  framed  as  accurately  as 
might  be  desired)  includes  a  case  not  otherwise  within 
the  jurisdiction  of  a  single  Judge.    It  might  have  been 
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mare  Buitable  if  the  rule  had  been  limited  to  those  pe- 
riods at  wMch  the  Full  Court  wia«  not  sitting  ;  but  there 
can  be  no  doubt  that  if  any  application  were  made  under 
the  rule  during  a  sitting  of  the  Full  Court,  a  Judge 
would  be  very  reluctant  to  exercise  a  jurisdiction  which 
the  rule  gives  merely  with  the  object  of  preventing  pos- 
sible injury  or  injustice  by  reason  of  the  Full  Court  not 
being  available.  Being  of  opinion  that  the  larger  con- 
struction of  Sec.  19,  which  I  adopt,  enables  such  a  rule 
to  be  made,  I  think  that  this  rule  gives  power  to  any 
Judge,  at  any  time  when  he  is  accessible,  to  deal  with 
any  such  applications  as  he  may  consider  should  be  im- 
mediately or  promptly  heard,  and  that  this  Court  has 
jurisdiction  now  to  entertain  this  matter. 

The  registrar  will  be  directed  to  delay  registering  any 
dealing  with  the  land  for  a  period  of  one  month,  the 
caveator  paying  into  Court  £100  within  five  days  as  an 
indemnity  against  any  damage  that  may  be  sustained  by 
reason  of  the  disposition  of  the  property  being  delayed. 

Williams  and  Holroyd,  JJ.,  concurred. 

Attorney  for  the  caveator :— BardweU. 

Attorneys  for  the  proprietor : — Macgregor  A  Brahe. 


Supreme  Court,  Victoria.]  [4  A.  L.  T.  151. 

BEATH  v.  ANDERSON. 

"  Transfer  of  Land  Statute  "  {No.  301),  sec.  lOd—Sale  by  sheriff  of 
land  under  two  writs — Right  of  jtidgment  creditors  to  purchass 
money  regulated  by  priority  of  lodging  writ  with  sheriff  irre- 
spective of  compliance  with  the  provisions  of  this  section. 

This  was  a  special  case  stated  by  consent  of  parties 
for  the  opinion  of  the  Court,  The  defendant,  Mr.  An- 
derson, was  the  sheriff  of  the  Southern  Bailiwick,  and 
the  plaintiffs  were  Messrs.  Beath,  Schiess  &  Co.  The 
case  was  stated  to  ascertain  whether  the  plaintiffs  were 
entitled  in  priority  to  payment  of  a  sum  of  £44  68.  lOd., 
levied  on  certain  goods  of  a  person  named  Josiah  Bean, 
under  a  writ  of  fl.  fa.  issued  to  the  sheriff.    It  appeared 
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from  the  case  that  on  the  28th  September,  1880,  the 
plaintiffs  obtained  a  writ  of  ft,  fa.  against  Bean,  which 
was  sent  to  the  sheriff  on  the  30th  September  to  be 
executed.  A  sum  was  paid  on  the  writ,  leaving  a  balance 
of  £44  6s.  lOd.  due.  Nothing  further  was  done  in  regard 
to  executing  the  writ  till  July,  1882.  In  June,  1882,  a 
Mrs.  Warburton  issued  execution  against  Bean  for  £220, 
and  notice  of  the  issue  of  this  writ  was  given  to  the 
Registrar  of  Titles  in  pursuance  of  Sec.  106  of  the 
"Transfer  of  Land  Statute,"  so  as  to  bind  any  lands 
belonging  to  Bean.  The  writ  was  also  given  to  the 
sheriff.  On  the  6th  July  certain  land  and  leasehold  pro- 
I)erty  of  Bean  were  sold  by  the  sheriff  ;  the  leasehold 
realised  about  £2,  and  the  land  about  £71.  The  plain- 
tiffs  afterwards  served  a  notice  on  the  Registrar  of 
Titles  of  the  issue  of  their  execution.  The  question  was 
whether  the  plaintiffs,  having  issued  execution  before 
Mrs.  Warburton,  could  claim  payment  of  their  debt  in 
priority  to  her,  or  whether,  as  she  had  first  given  notice 
to  the  Registrar  of  Titles  that  she  had  issued  a  writ  of 
fi.  fa.  against  Bean,  the  sheriff  was  not  bound  to  pay  her 
first.  It  was  stated  that  the  sheriff  sold  under  both 
writs.  It  was  contended  for  the  defendant  that  by  Sec. 
106  of  the  "  Transfer  of  Land  Statute,"  the  writ  that  was 
first  served  on  the  Registrar  of  Titles  had  priority.  That 
section  provided  that  no  execution  registered  prior  to 
or  after  the  commencement  of  this  Act  shall  bind, 
charge,  or  affect  any  land  or  any  lease  ;  but  the  registrar, 
on  being  served  with  a  copy  of  any  writ  of  fi.  fa.  issued 
out  of  the  Supreme  Court,  shall  enter  the  same  in  the 
register  book,  and  after  the  land  shall  have  been  sold 
under  such  writ,  the  registrar  shall  enter  the  transfer 
in  the  register  book.  It  was  contended  for  the  plaintiffs: 
that  that  section  had  nothing  to  do  with  the  duties  of 
the  sheriff,  but  was  only  a  matter  of  conveyancing,  and 
that  the  law  still  remained  in  force,  that  the  sheriff 
must  pay  the  creditors  according  to  the  time  when  the 
different  writs  were  lodged  with  him. 

H.TOB.OAS.— 34 
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Mp.  Hodges  for  plaintiffB  ;  Mr.  a'Beckett  and  Mr. 
Anderson  for  defendant 

The  Court  held  that  the  plaintiffs  were  entitled  to 
be  paid  their  debt  in  priority  to  Mrs.  Warbiirton,  and 
gave  judgment  for  the  plaintiffs. 


Victoria. — Molesworth,  J.]  [4  A.  L.  T.  37 

KICKHAM  V.  THE  QUEEN. 

The  puTohaser  at  a  Bheri£F*8  sale  of  a  lease  under  the  Lands  Act, 
1869,  is  entitled,  on  payment  of  overdue  rent  before  entry  by  the  Crown 
for  non-payment,  to  obtain  an  injonction  restraining  the  Crown  from 
prooeeding  for  a  forfeiture. 

This  was  a  petition  by  Lawrence  Kickham  seeking  to 
restrain  the  sale  of  certain  land  in  the  parish  of  Kanya- 
pella.    In  June,  1876,  one  Wm.  Bamesley  obtained  a  lease 
of  the  land  from  the  Crown,  under  the  Land  Act,  1869, 
for  seven  years.    Bamesley  was  sued  by  certain  credi- 
tors in  1878  ;  execution  was  issued  against  him,  and  in 
June,  1879,  the  sheriff  sold  the  land  by  public  auction 
for  £11  to  Lawrence  Kickham.    The  transfer  from  the 
sheriff  to  Kickham  was  duly  lodged  at  the  Titles  OfiSce. 
Kickham  went  into  possession,  and  Barnesley  attorned 
to  him  as  his  tenant.    One  J.  D.  Bertram  had,  on  2nd 
April,  1879,  lodged  a  caveat  against  any  dealings  with 
the  land,  claiming  that  an  equitable  mortgage  over  the 
land  had  been  given  to  him  by  Barnesley.    This  caveat 
was  not  prosecuted.    The  registrar,  however,  refused  to 
register  the  transfer  from  the  sheriff  to  the  plaintiff. 
Owing  to  the  difficulty  in  obtaining  a  title,  the  plaintiff 
did  not  pay  the  rent  to  the  Crown,  and  in  June,  1880, 
the  land  board  recommended  that  the  lease  be  forfeited. 
The) plaintiff,  hearing  of  this,  inquired  at  the  Echuca 
office,  and  ascertained  that  there  waB  £12  4s.  due  for 
rent ;   this  sum  he  tendered,  but  the  officer  refused  to 
receive  it,  and  the  plaintiff,  therefore,  instituted  this 
suit  to  prevent  the  forfeiture  being  carried  into  effect. 
On  an  application  in  February  last,  for  an  interlocutory 
injunction,  Mr,  Justice  Molesworth  held  that  the  plain- 
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tilf  could  by  tender  of  the  rent  prevent  the  forfeiture, 
a'nd  granted  the  injuucti^on  (3  A.  L.  T.  86).  The  ca«e  was 
afterwards  set  down  for  evidence,  but  no  additional 
material  facts  were  elicited,  and  the  case  came  on  for 
hearing. 

Mr.  Moore  and  Mr.  Topp,  for  plaintiff ;  Mr.  Worth- 
ington,  for  the  Crown. 

His  Honour,  without  calling  (m  plaintiff's  counsel  to 
reply,  said  that  he  apprehended  that  by  the  law  of  the 
country  a  leasehold  was  liable  to  be  sold  under  a  writ  of 
fl.  fa.  It  was  legally  set  up  for  sale,  and  legally  sold  to 
the  plaintiff.  He  had  already  intimated  that  the  "  Trans- 
fer of  Land  Act "  had  nothing  to  do  with  rights,  but  sub- 
jected an  unregistered  person  to  be  defeated  by  con- 
veyances, if  registered.  But  otherwise,  a  sale  under  it 
was  the  same  as  under  the  ordinary  law.  The  present 
plaintiff  became  an  assignee  of  the  tenant's  right  to 
tender  the  rent.  The  Crown  was  entitled  to  the  rent, 
and  it  was  immaterial  who  paid  it.  Whether  plaintiff 
was  the  registered  assignee  of  the  lease  or  not,  the 
Crown  had  a  perfect  and  unimpaired  right  to  the 
rent.  So  also  as  to  the  covenants  in  the  lease.  If  they 
were  broken  the  Crown  might  terminate  the  lease,  no 
matter  to  whom  the  lease  might  belong.  He  thought  the 
plaintiff  was  entitled  to  a  declaration  that  his  tender  of 
the  rent  prevented  a  forfeiture.  He  therefore  declared 
that  the  tender  of  rent  in  the  petition  mentioned  saved 
the  leasehold  interest  therein  mentioned  from  being 
liable  to  forfeiture  for  non-payment  thereof.  Provided 
plaintiff  paid  the  said  rent  to  the  proper  oflScer,  or  ten- 
dered the  same,  the  injunction  already  granted  to  be 
continued  ;  plaintiff  to  be  entitled  to  his  costs  of  the 
suit. 

Solicitor  for  the  petitioner :— Colles. 

Solicitor  for  the  Crown :— Sutherland,  Grown  Solicitor. 
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the  benefit  of  the  estate,  and  the  next-of-kin  have  had 
the  benefit  of  it,  and  cannot  now  come  in  and  claim  to 
have  it  set  aside.  The  defendant,  Martha  Wilson  was 
the  beneficiary  to  the  extent  of  one-half  of  the  estate, 
and,  for  all  the  defendant  Alger  may  have  known,  she 
might  have  had  the  consent  of  all  the  other  benefloiaries, 
or  she  may  have  been  the  only  next-of-kin  ;  and  if  it  can 
be  shown  that  any  state  of  circumstances  may  have 
existed  which  would  negative  the  presumption  of  know- 
ledge which  the  plaintiff  avers  should  be  drawn  from 
the  facts,  thart:  will  dispose  of  such  presumption.  The 
defendant  Alger  was  dealing  with  the  registered  pro- 
prietor under  the  "Transfer  of  Land  Act,"  and  unless 
fraud  is  shown  his  title  cannot  be  defeated:  "Trans- 
fer of  Land  Act,  1890,"  Sees.  74,  140.  The  plaintiff  did 
not  prove  any  fraud,  either  actual  or  constructive,  and 
though  the  defendant  Alger  was  put  in  the  box  and  ten- 
dered for  cross-examination,  he  was  not  asked  a  single 
question  with  a  view  to  impugning  his  honesty  in  the 
transaction.  Even  assuming,  however,  that  there  was 
a  constructive  fraud,  that  is  not  sufficient;  the  fraud  con- 
templated by  the  Act  is  actual  fraud:  Robertson  v.  Keith, 
1  V.  R  (Eq.)  11 ;  Colechin  v.  Wade,  3  V.  L.  R.  (Eq.)  266, 
at  p.  269.  The  decision  of  Molesworth,  J.,  in  Chomley  v. 
Fireblrace,  5  V.  L.  R.  (Eq.)  57,  is  in  favour  of  the  defen- 
dant, and  though  that  case  was  overruled  on  appeal  the 
reasons  of  the  learned  primary  Judge  were  not  affected 
thereby.  See  also  a'Beckett's  Transfer  of  Land  Statute, 
p.  Ill,  note  (e)  to  Sec.  50  ;  Crow  v.  Campbell,  10  V.  L.  R. 
(Eq.)  186,  and  in  Droop  v.  Colonial  Bank,  7  V.  L.  R.  (Eq.) 
at  pp.  75,  77  and  78.  Stephen,  J.,  shows  that  if  this  case 
had  gone  on  to  a  conclusion  in  the  Court  below  the 
decision  of  Molesworth,  J.,  would  not  have  been  upset. 
A  low  moral  perception  even  does  not  amount  to  fraud: 
Lake  v.  Jones,  15  V.  L.  R.  728  ;  Cullen  v.  Thompson,  5 
V.  L.  R.  (Eq.)  147,  at  p.  153.  The  argument  up  to  this 
point  has  dealt  with  this  case  as  if  it  had  been  an  actual 
transfer  and  not  a  mortgage;  but  a  mortgagee  under  the 
Act  is  in  a  stronger  position  than  a  purchaser,  inasmuch 
as  Sees.  113,  114,  and  124  of  the  Act  which  deals  with 
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mortgages  do  not  contain  any  exceptions  at  all,  even  in 
the  case  of  fraud.  Further,  Sec.  138  of  the  Act  gives  an 
administratrix  who  is  registered  under  the  Act  absolute 
power  to  deal  with  the  land  as  she  pleases.  In  any 
event  the  defendant  Alger  is  entitled  to  hold  this  mort- 
gage to  the  extent  of  the  administratrix's  interest  in  the 
land:  Brew  v.  Jones,  2  V.  R  (Eq.)  20  ;  Bentley  v.  Bates, 
4  Y.  and  Col.  182,  at  pp.  191  and  192. 

Mr.  Isaacs  in  reply. 

Cur.  adv.  vult. 

June  5th. 

a'Beckett,  J.,  dissentient  : — This  is  an  action  by  one 
of  the  next-of-kin  of  an  intestate  to  set  aside  a  mortgage 
by  the  administratrix  of  land  held  under  the  "Transfer 
of  Land  Statute."  The  ground  on  which  the  statement 
of  claim  asks  that  it  shall  be  set  aside,  is  that  it  was 
made  to  secure  the  personal  liability  of  the  administra- 
trix for  her  own  debt,  and  was  not  given  for  any  debt 
owing  by  her  as  administratrix,  and  that  the  defendant 
was  well  aware  of  this.  The  defence  alleges  that  the 
debt  to  the  defendant  arose  by  reason  of  a  purchase  from 
him  by  the  administratrix  made  on  behalf  of  herself  and 
the  other  next-of-kin,  including  the  plaintiff.  That  the 
plaintiff  knew  and  approved  of  the  purchase,  and  had 
taken  the  benefit  of  it,  and  was  therefore  estopped  from 
bringing  the  action.  The  defendant  further  relies  on 
-  the  "  Transfer  of  Land  Statute  "  as  validating  his  title, 
notwithstanding  the  facts  alleged  in  the  statement  of 
claim.  At  the  trial  the  defendant  did  not  attempt  to 
prove  any  of  the  facts  alleged  by  him  as  constituting 
an  estoppel.  The  only  facts  proved  or  admitted  were 
that  the  intestate  having  died  in  March,  1888,  adminis- 
tration was  granted  to  his  widow  in  August  of  the  same 
year.  That  she  mortgaged  the  lands  of  the  intestate 
[•24]  in  October,  1888,  to  secure  payment  of  £1,000  owing 
by  her  to  the  defendant  in  respect  of  property  she  had 
purchased  from  him  after  the  death  of  the  intestate, 
and  that  when  making  the  agreement  for  this  purchase, 
and  when  he  took  the  mortgage,  he  knew  that  she  was 
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administratrix,  and  that  the  land  mortgaged  to  him 
formed  part  of  the  intestate's  estate.     The  defendant 
tendered  himself  for   cross-examination,  but  gave   no 
evidence  in  support  of  the  defence  which  he  set  up.    Thi^ 
question  to  be  decided  is  whether  on  this  state  of  facts 
the  mortgage  should  be  set  aside.    If  the  land  had  not 
been  under  the  "Transfer  of  Land  Statute"  the  mort- 
gage would  be  shown  to  be  bad,  inasmuch  as  it  was  made 
by  the  administratrix  to  secure  her  private  debt ;  but  aa 
by  Sees.  74  and.  UO  of  the  "Transfer  of  Land  Act"  the 
title  of  a  proprietor  is  made  absolute  except  in  the 
case  of  fraud,  the  defendant's  title  is  good  unless  the 
facts  in  evidence  are  sufficient  proof  of  fraud  within 
the  meaning  of  these  sections.    Is  it  to  be  inferred  from 
the  facts  in  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  he  was  acting  dishonestly  ;    or  do 
the  facts  demand  no  explanation  from  him  and  require 
positive  proof  of  a  fraudulent  intention  in  order  to  es- 
tablish fraud  ?    In  support  of  the  latter  view  the  defen- 
dant relies  on  the  words  in  Sec.  140:  "No  person  shall 
"be  affected  by  notice,  actual  or  constructive,  of  any 
"trust,  any  rule  of  law  or  equity  to  the  contrary  not- 
"  withstanding,  and  the  knowledge  that  any  such  trust 
"  is  in  existence  shall  not  of  itself  be  imputed  as  fraud." 
I  think  these  words  mean  that  the  person  dealing  with 
a  trustee  shall  have  no  duty  cast  upon  him  of  seeing 
that  the  trustee  is  acting  within  his  powers,  or  properly 
as  regards  those  whom  he  represents  ;  but  that  if  the 
transaction  is  to  the  knowledge  of  the  person  dealing 
improper  with  regard  to  the  cestui  que  trust,  the  con- 
currence in  the  breach  of  trust  by  the  person  dealing 
is  actual,  not  constructive  fraud,  and  therefore  fraud 
within  the  section.    The  section  does  not  say  that  con- 
currence in  a  breach  of  trust  is  not  to  be  held  to  be 
fraud,  but  that  knowledge  of  the  trust  is  not  of  itself 
to  be  imputed  as  fraud.    This  knowledge  is  not  an  im- 
material fact,  and  combined'  with  concurrence  in  an  act 
in  breach  of  the  trust  will  give  rise  to  the  imputation. 
I  think,  therefore,  that  in  this  case,  the  facts  proved  in 
the  absence  of  any    explanation    were    apparently  in- 
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consistent  with  honesty  and  suflftcient  proof  of  fraad 
within  the  section.  No  knowledge  of  law  is  required  to 
understand  that  a  man  ought  not  to  pay  his  own  debt 
with  other  persons'  property,  or  that  if  he  is  a  trustee  for 
others,  he  ought  not  to  use  what  belongs  to  those  others 
for  his  own  benefit.  These  plain  rules  of  fair  dealing  are 
broken  when  an  administrator  sells  or  mortgages  as- 
sets to  pay  his  own  private  debts  incurred  before  or 
after  the  death  of  the  intestate,  and  the  person  so  paid, 
who  knows  of  the  trust,  must  be  taken  to  be  dishonest 
when  he  remains  silent  though  able  to  speak.  I  did  not 
understand  the  plaintiff  to  contend  that  constructive 
fraud  would  be  sufficient  under  Sec.  140,  but  that  the 
facts  in  evidence,  in  the  absence  of  any  explanation, 
proved  actual  fraud,  and  with  this  contention  I  agree. 
I  think  that  dangerous  operation  is  given  to  the  section 
in  holding  it  to  protect  transactions  such  as  the  present, 
by  throwing  on  the  person  impeaching  them  the  onus 
of  proving  a  fraudulent  intent.  The  person  whose  deal- 
ing is  apparently  wrong  may  be  able  by  explanation  to 
remove  the  imputation,  but  if  he  does  not  explain,  no 
further  evidence  of  dishonesty  than  the  dealing  itself 
should!  be  required.  There  is  a  decision  of  the  l-ate  Mr. 
Justice  Molesworth  directly  in  point,  in  which  he  held 
that  where  a  bank  made  advances  to  an  administrator, 
which,  to  its  knowledge,  were  made  for  the  purpose  of 
building  upon  the  land  which  he  held  as  administrator, 
the  bank's  mortgage  over  the  land  was  invalid,  having 
been  given  to  secure  expenditure  which  the  bank  knew 
to  be  illegal.  The  learned  Judge  did  not  in  terms  find 
that  this  amounted  to  fraud  within  the  exception  of  the 
"  Transfer  of  Land  Statute,"  but  said  that  the  "  Transfer 
of  Land  Statute "  would  not  give  protection  to  dealings 
by  an  administrator  which  would  be  invalid  by  an  or- 
dinairy  administrator  ;  and  that  an  administrator  cannot 
generally  mortgage  to  a  mortgagee,  knowing,  from  the 
nature  of  the  transaction,  that  he  is  not  performing  his 
duties:  Droop  v.  Colonial  Bank,  6  V.  L.  R.  (Eq.)  at  p. 
232.  It  is  clear  that  under  the  old  law  a  person  taking 
the  chattels  of  an  administrator  in  payment  of  his  own 
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debt,  or  as  security  for  it,  was  answerable  to  the  persons 
beneficially  interested,  and  could  not  acquire  title  as 
against  them.  When  the  cases  on  the  subject  are  ex- 
amined, they  appear  to  turn  not  on  the  equitable  doc- 
trines as  to  notice  and  constructive  fraud,  but  on  such 
transactions  as  the  present  being  actual  fraud  on  the 
part  of  the  person  dealing  with  the  administrator.  K 
this  be  the  correct  view  these  cases  are  authorities  as 
to  what  should  be  considered  fraud  within  the  meaning 
of  Sec.  140.  As  was  said  in  Kean  v.  Bobarts,  4  Mad- 
docks,  at  p.  357  :  "  Every  person  who  acquires  personal 
"assets  by  a  breach  of  trust  or  devastavit  in  the  ex- 
"ecutor  is  responsible  to  those  who  are  entitled  under 
"  the  will  if  he  is  a  party  to  the  breach  of  trust.  Gen- 
"erally  speaking,  he  does  not  become  a  party  to  the 
"  breach  of  trust  by  buying  or  receiving  as  a  pledge  for 
"money  advanced  to  the  executor  at  the  time  any  part 
"  of  the  personal  assets,  whether  specifically  given  by  the 
"  will  or  otherwise,  because  this  sale  or  pledge  is  held 
"to  be  prima  facie  consistent  with  the  duty  of  an  ex- 
"ecutor.  Generally  speaking,  he  does  become  a  party 
"  to  the  breach  of  trust  by  buying  or  receiving  in  pledge 
"  any  part  of  the  personal  assets  not  for  money  advanced 
"at  the  time,  but  in  satisfaction  of  his  private  debt, 
"  because  this  sale  or  pledge  is  prima  facie  inconsistent 
"  with  the  duty  of  an  executor."  And  again  in  Wilsou  v. 
Moore,  Mylne  and  Keen's  Reports,  Vol.  I.,  p.  357:  "If  a 
"  party  dealing  with  an  executor  for  the  personal  assets, 
"pays  his  money  to  the  executor  so  tfeat  it  may  be 
"  applied  to  the  purposes  of  the  will,  he  is  not  respon- 
"sible  for  the  executor's  misapplication  of  it;  but  if  in 
"dealing  with  the  executor  he  does  in  truth  pay  his 
"  money  for  the  private  purposes  of  the  executor,  he  is 
"  equally  a  party  to  the  breach  of  trust,  whether  he  ap- 
"  plies  his  money  to  the  private  debt  ['25]  of  the  execu- 
"  tor  or  to  the  private  trade  of  the  executor.  And  now 
"let  us  ask,  where  is  the  mischief  of  holding  parties 
"bound  by  such  obvious  rules  of  common  justice  and 
"  honesty  ?  The  Privy  Council  gives  its  adhesion  to 
"these  principles  in  the  case  of  Oorser  v.  Cartwright, 
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"  VIL  English  and  Irish  Appeals,  referring  to  the  case 
*'  of  Watkins  v.  Cheek,  decided  b j  Sir  John  Leach,  who 
"  said  :  So  a  mortgagee  or  purchaser  from  the  executor 
"  of  a  part  of  the  personal  property  of  the  testator  has 
"a  right  to  infer  that  the  executor  is  in  the  mortgage 
"  or  sale  acting  fairly  in  the  execution  of  his  duty,  and 
^  not  bound  to  enquire  as  to  the  debts  or  legacies.  But 
"  if  the  nature  of  the  transaction  affords  intrinsic  evi- 
"  dence  that  the  executor  in  the  mortgage  or  sale  is  not 
"  acting  in  the  execution  of  his  duty,  but  is  committing 
^  a  breach  of  trust,  where  the  consideration  ot  the  mort- 
''  gage  or  sale  is  a  personal  debt,  due  from  the  executor 
"  to  the  mortgagee  or  purchaser,  there  such  mortgagee, 
"  or  purchaser,  being  a  party  to  the  breach  of  trust,  does 
"  not  hold  this  property  discharged  from  the  trusts,  but 
'*  equally  subject  to  payment  of  debts  and  legacies,  as 
"it  would  have  been  in  the  hands  of  the  executor."  I 
think  that  in  the  case  now  before  us  the  transaction  af- 
fords intrinsic  evidence  of  the  defendant's  participation 
in  a  breach  of  trust  The  defendant  does  not  attempt 
to  excuse  or  explain  it,  and  therefore  I  think  his  con- 
duct should  be  taken  to  be  fraud  within  the  meaning  of 
the  sections  before  referred  to,  and  that  judgment 
should  be  given  for  the  plaintiff. 

Williams,  J. — The  defendant  being  the  registered 
proprietor  of  the  mortgage  under  the  "  Transfer  of  Land 
Act,"  his  title  is  absolute  except  in  the  case  of  fraud — 
Sec.  74.  I  take  this  to  mean  fraud  to  which  the  regis- 
tered proprietor  is  privy.  In  the  present  case  the  onus 
of  establishing  that  the  defendant  was  guilty  of  fraudu- 
lent conduct  in  taking  the  security  of  the  mortgage 
from  the  administratrix  of  the  deceased's  estate  lies 
clearly  upon  the  plaintiff.  The  plaintiff,  as  I  understand 
him,  contends  that  he  has  satisfied  this  onus  when  he 
proves  a  case  of  constructive  fraud  against  the  defen* 
dant,  and  that  it  is  not  necessary  for  him  to  prove  actual 
dishonest  or  fraudulent  dealing  on  the  part  of  the  de- 
fendant. If,  however,  I  have  misunderstood  the  plain- 
tiff's contention,  and  he  contends  that  he  has  established 
a  case  of  actual  fraudulent  dealing  on  the  part  of  the 
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defendant,  then  I  am  clearly  of  opinion  that  no  such  dia- 
honest  or  fraudulent  dealing  can  be  fairly  inferred  from 
the  facts.  Had  the  plaintiff  been  able  to  satisfy  the 
primary  Judge  that  the  defendant  took  this  security 
from  the  administratrix  with  actual  notice  or  knowledge 
that  in  giving  it  she  was  committing  a  breach  of  trust, 
the  learned  Judge  would,  no  doubt,  in  that  event  have 
found  as  a  fact  that  the  defendant  acted  fraudulently. 
No  sudh  fact  has  been  found,  and  the  infeipeiice  I  draw 
from  the  evidence  is  that  the  defendant  not  only  gave  a 
substantial  valuable  consideration  for  the  security,  but 
that  he  took  it  perfectly  honestly  and  in  ignorance  of 
any  breach  of  trust  on  the  part  of  the  grantor  of  that 
security.  It  is,  however,  contended  for  the  plaintiff,  as 
I  understand  his  contention,  that  it  is  unnecessary  to 
prove  actual  notice  or  actual  knowledge  of  a  breach  of 
trust,  that  to  invalidate  the  defendant's  title  under  the 
Act  it  is  sufficient  to  prove  constructive  notice  or  know- 
ledge. This  brings  me  to  the  consideration  of  tiiat  which 
is  after  all  the  short  point  involved  in  this  case  ;  does 
such  constructive  notice  or  knowledge  constitute  "fraud" 
within  the  meaning  of  the  Act  ?  If  it  does,  then  the  de- 
fendant's title  is  invalidated';  if,  on  the  other  hand,  actual 
notice  or  knowledge  be  required,  as  the  plaintiff  has 
failed  to  establish  that  fact,  the  defendant's  title  remains 
unimpeached.  I  think  "  fraud  "  in  Sec.  74  means  moral 
turpitude,  actual  dishonest  dealing,  and  I  do  not  think 
that  it  includes  what  is  known  as  "  constructive  fraud." 
Sec.  140  of  the  Act,  which  provides  that  ".no  person  shall 
be  affected  by  notice  actual  or  constructive  of  any  trust, 
any  rule  of  law  or  equity  to  the  contrary  notwithstand- 
ing ;  and  the  knowledge  that  any  such  trust  is  in  exist- 
ence shall  not  of  itself  be  imputed  as  fraud  "  amounts, 
in  my  opinion,  almost  to  a  statutory  declaration  that  for 
the  purpose  of  invalidating  title  under  the  Act  "  fraud  " 
is  not  to  include  what  is  known  and  described  as  "con- 
structive fraud,"  and  the  observations  of  a'Beckett,  J., 
in  the  case  of  Lake  v.  Jones,  15  V.  L.  R.  at  p.  783,  appear 
to  me  to  point  in  the  same  direction.  The  question  to 
be  asked  in  these  cases  is  this,  did  the  defendant  pur- 
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chase  honestly  (bona  fide)  and  for  valuable  considera- 
tion ?  If  he  did,  he  acquires  an  indefeasible  right  Ex- 
cept for  the  contention  of  constructive  notice  of  a  breach 
of  trust,  there  appears  to  be  no  ground  whatever  for 
arriving  at  the  conclusion  that  the  defendant  in  this  case 
did  not  deal  honestly  and  for  valuable  consideration. 
He  may  have  acted  in  ignorance  of  the  law,  he  may  have 
had  unsound  legal  advice  as  to  his  position,  and  yet  may 
have  acted  in  perfect  innocence  of  the  fact  that  he  was 
running  any  risk  of  making  himself  privy  to  a  breach  of 
trust.  He  was  tendered  by  his  counsel  for  cross- 
examination  by  the  counsel  for  the  plaintiff,  who  con- 
tented himself  by  asking  him  a  few  questions  evidently 
with  the  view  of  establishing  constructive  notice  of  a 
breach  of  trust  and  that  only.  Nor  do  the  facts  estab- 
lish that  the  defendant  designedly  abstained  from  in- 
quiry for  the  purpose  of  avoiding  knowledge.  Had  they 
done  so  it  might  have  been  contended  that  that  wilful 
ignorance  of  this  description  is  not  distinguishable  from 
actual  knowledge,  and  therefore  might  constitute  fraud 
within  the  meaning  of  the  Act ;  but  having  regard  to  the 
view  I  take  of  the  evidence,  it  is  unnecessary  to  give  any 
opinion  upon  this  point.  For  the  reasons  I  have  given,. 
I  think  that  the  plaintiff  has  failed  to  establish  fraud 
sufficient  to  invalidate  the  defendant's  title,  and  that 
judgment  should  be  entered  for  the  defendant  with 
costs,  including  the  costs  of  this  reference. 

Hood,  J. — ^In  order  that  the  plaintiff  should  be  en- 
titled to  judgment  in  this  case,  he  has  to  establish  that 
the  mortgage  given  by  Mrs.  Wilson  to  Alger  is  invalid. 
But  inasmuch  as  the  defendant  is  the  registered  proprietor 
of  a  mortgage  under  the  "  Transfer  of  Land  Act,"  and  in 
addition  acquired  that  mortgage  by  a  dealing  with  a  regis- 
tered proprietor  of  a  leasehold  under  the  same  Act,  hia 
title  ['26]  is  conclusive  so  far  as  this  action  is  concerned 
"  except  in  the  case  of  fraud."  The  object  of  the  Legis- 
lature in  passing  the  "  Transfer  of  Land  Act "  was  "  to 
"give  certainty  to  the  title  to  estates  in  land  and  to 
"  facilitate  the  proof  thereof "  (see  the  preamble  to  Act 
No.  301),  and  prima  facie  it  appears  "  to  have  been  the 
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"  intention  of  the  Act  to  confer  the  same  kind  and  degree 
"ol  security  upon  all  i)ersons  who,  transacting  in  reii- 
"ance  on  the  register,  acquire  either  proprietary  rigiits 
'^  or  mere  interests  in  land  in  good  faith  and  for  valuable 
"consideration"  (Gibbs  v.  Messer  (1891  A.  C.  at  p.  254). 
The  object  of  the  Act  "Is  to  save  persons  dealing  with 
"  registered  proprietors  from  the  trouble  and  exx)en8e  of 
"going  behind  the  register  in  order  to  investigate  the 
"  history  of  their  author's  title  and  to  satisfy  themselves 
"  of  its  validity.  That  end  is  accomplished  by  providing 
"  that  everyone  who  purchases  in  bona  fide  and  for  value 
"from  a  registered  proprietor  and  enters  his  deed  of 
"  transfer  or  mortgage  on  the  register,  shall  thereby  ac- 
"  quire  an  indefeasible  right  notwithstanding  the  in- 
"  flrmity  of  his  author's  title  "  (lb.).  This  being  the  in- 
tention of  the  Legislature,  it  can,  in  my  opinion,  only  be 
carried  out  by  holding  that  the  fraud  referred  to  in  the 
Act  is  actual  moral  depravity,  some  intentional  wrong- 
doing or  wilful  violation  of  the  common  rules  of  right 
and  wrong  ;  and  I  think  that  the  Act  has  created  a  title 
indefeasible  in  honest  hands,  and  has  thereby  prevented 
the  numberless  nice  enquiries  as  to  constructive  notice 
and  fraud  that  otherwise  might  often  arise ;  and  that, 
therefore,  the  title  of  a  registered  proprietor  is  not  to 
be  impeached  on  surmise  or  suspicion,  or  conjecture,  or 
by  reason  of  any  artificial  rule  created  by  the  Courts. 
This  being  my  view  of  the  Act,  the  plaintiff  cannot  suc- 
ceed, for  I  fail  to  see  anything  in  this  case  that  would 
justify  me  in  concluding  that  there  has  been  any  fraud 
by  the  defendant  Alger,  or  that  that  defendant  acted 
with  mala  fides,  or  had  any  fraudulent  intent  whatever. 
He  parted  with  his  property  in  consideration  of  getting 
his  security,  and  I  cannot  think  that  any  man  would 
knowingly  give  away  his  own  land  in  return  for  a 
security  fraudulently  obtained,  and  therefore  valueless. 
If  he  had  taken  the  security  for  a  pre-existing  debt,  the 
inference  might  well  have  been  different,  and  the  cir- 
cumstances might  then  have  required  an  explanation 
from  him;  but  alll  that  was  proved  here  was  that  a;  man 
finds  a  childless  widow  in  possession  of  her  late  hus- 
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band's  farm,  and  registered  as  proprietor  of  it,  and  he 
sells  to  her  property,  and  in  pursuance  of  the  contract 
of  sale  takes  from  her  a  mortgage  over  that  farm,  to 
secure  the  payment  of  a  part  of  the  purchase  money.  It 
is  really  the  same  as  though  he  had  lent  her  £1,000  on 
the  security  of  this  mortgage,  a  thing  no  man  would  do 
if  he  knew  that  the  mortgage  was  Illegal  and  invalid. 
The  fair  conclusion  from  the  facts,  I  think,  is  that  Alger 
took  this  security  in  good  faith,  without  any  actual 
knowledge  of  any  breach  of  trust,  and  without  any  idea 
that  Mrs.  Wilson  was  not  acting  properly  on  behalf  of 
the  estate.  Indeed,  having  regard  to  the  Administra- 
tion Act,  and  Sees.  113,  114,  and  138  of  the  "  Transfer 
of  Land  Act,"  it  is  quite  possible  that  Alger  may  have 
been  advised  by  his  lawyer  (though  I  do  not  say  cor- 
rectly advised)  that  Mrs.  Wilson  could  deal  with  this 
property,  as  she  pleased  ;  and  I  am  not  able  to  arrive  at 
a  conclusion  that  a  man  is  guilty  of  fraud  when  it  is 
possible  that  he  may  only  have  been  acting  upon  wrong 
advice  given  by  his  lawyer,  and  in  perfect  innocence.  1 
have  been  largely  influenced  in  the  opinion  I  have  formed 
on  the  facts  by  the  mode  in  which  the  case  was  con- 
ducted at  the  trial.  Mrs.  Wilson  was  not  called  by  either 
party,  but  the  defendant  Alger  was  tendered  for  cross- 
examination.  He  was,  however,  merely  questioned  in 
order  to  show  constructive  notice,  and  not  a  word  was 
said  to  him  to  challenge  his  honesty  or  calling  upon  him 
to  give  any  explanation  of  his  conduct.  No  direct  evi- 
dence of  any  sort  was  adduced  to  show  that  he  had  been 
guilty  of  any  impropriety,  and  under  these  circum- 
stances the  plaintiff  has  failed  to  satisfy  me  that  the 
transaction  attacked  was  in  any  way  tainted  with  fraud. 
It  was,  however,  strenuously  urged  for  the  plaintiff  that, 
aa  ignorance  of  the  law  excuses  no  man,  the  defendant 
Alger  could  not  escape,  and  that  as  he  knew  he  was  tak- 
ing an  intestate's  estate  as  security  for  dealing  with  an 
administratrix,  he  must  be  assumed  to  have  known  that 
he  and  she  were  acting  illegally.  This  maxim,  however, 
may  easily  be  pushed  too  far,  and  it  is  not  correct  to  say 
that  for  all  intents  and  purposes  a  person  must  be  taken 
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to  know  the  legal  consequences  of  his  acts  (The  Queen 
V.  Mayor  of  Tewkesbury,  L.  R  3  Q.  B.  at  p.  639,  per  Lush^ 
J.),  and  when  fraud  is  to  be  established  it  is  knowledge 
that  has  to  be  proved  and  not  ignorance.  The  majdm 
referred  to,  therefore,  does  not  apply  to  a  case  like  the 
present,  where  the  plaintiff  has  to  prove  actual  dishon- 
esty.  As  to  the  case  of  Droop  v.  The  Colonial  Bank  (6 
V.  L.  R.  Eq.  228),  relied  upon  by  the  plaintiff,  it  seems^ 
to  me  to  be  distinguishable.  The  learned  Judge  there 
appears  to  have  drawn  the  inference  of  fact  which  in 
this  case  I  cannot  draw,  viz.,  that  the  defendants  knew 
that  they  were  doing  wrong  (see  statement  of  facts,  p. 
232).  A  decision  that  any  particular  facts  amount  to 
fraud,  so  as  to  satisfy  one  particular  tribunal  dealing 
with  facts,  cannot  bind  another  like  tribunal  even  though, 
dealing  with  similar  facts.  If,  however,  that  decision  of 
the  learned  Judge  in  Droop's  case  was  one  of  law 
purely,  then  to  assist  the  plaintiff  here  it  must  be  to  the 
effect  that  constructive  fraud  is  sufficient,  and'  this,  I 
think,  would  be  erroneous,  so  that  sitting  in  this  Court 
I  ought  not  to  follow  it.  Moreover,  I  think  that  con- 
siderable doubt,  to  say  the  least  of  it,  is  thrown  on  that 
decision  by  the  Appellate  Court  (7  V.  L.  R.  Eq.  71),  and. 
for  these  reasons  I  do  not  feel  bound  to  follow  it  even, 
if  in  point.  In  my  opinion  the  plaintiff  is  not  entitled  to 
any  judgment,  and  I  concur  with  Williams,  J.,  in  hold- 
ing that  there  should  be  judgment  for  the  defendant 
with  costs,  including  costs  of  this  reference. 

Solicitors  for  the  plaintiff :— Ellison  <ft  Simpson. 

Solicitors  for  the  defendant : — Wisewould,  Gibbs  &  Wiaewoald 
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Supreme  Court,  Victoria,  1890.]  [16  V.  L.  R.  793. 

In  re  PALMATEER. 

"  Tramfer  of  Land  Act,  1890,*'  sees.  236,  237—AMujnee  of  insol- 
vent estate,  application  by — Caveat — Insolvent  proprietor — 
Registration, 

Where  the  assifo^oo  of  an  insolvent  estate,  having  lodged  a  caveat 
against  any  dealing  with  land  forming  part  oif  such  estate,  makes  an 
application  to  be  registered  as  proprietor  under  Sec.  236  of  the  **  Trans- 
fer of  Land  Act,  1890,"  during  the  existence  of  such  caveat  the  registrar 
is  bound  to  ignore  all  dealings  by  the  insolvent  proprietor  with  land 
under  the  operation  of  the  Act  and  to  register  the  assignee. 

This  was  a  summons  calling  upon  the  Registrar  of 
Titles  to  substantiate  and  uphold  the  grounds  of  his 
refusal  to  register  a  transfer  from  the  applicant  Palma- 
teer  to  one  Noonan. 

It  appeared  from  the  facts  disclosed  upon  the  affi- 
davits that  Palmateer  became  insolvent  in  April,  1878, 
and  Cohen  was  appointed  as  ^assignee  of  his  estate.  At 
the  time  of  his  insolvency  Palmateer  was  registered  pro- 
prietor of  one  piece  of  land  and  was  the  licensee  of  an- 
other piece.  In  January,  1885,  he  became  the  Crown 
grantee  of  this  other  piece  of  land.  On  the  20th  Decem- 
ber, 1889,  he  applied  to  the  Court  of  Insolvency  for  his 
certificate  of  discharge,  which  was  issued  on  the  4th 
January,  1890.  On  the  24th  December,  1888,  Cohen,  the 
assignee,  entered  a  caveat  forbidding  the  registration  of 
any  person  as  proprietor  of  both  pieces  of  land,  and  on 
the  2nd  January,  1890,  notice  of  this  caveat  was 
sent  to  Palmateer.  On  the  22nd  February,  1890, 
Palmateer  sold  the  whole  of  the  land  to  Noonan, 
and  on  the  same  day  lodged  a  transfer  at  the 
office  of  the  Registjpar  of  Titles  for  registration.  No- 
tice of  this  transfer  being  lodged  was  sent  to  Cohen 
on  February  26th,  1890,  and  on  the  12th  March  Cohen 
applied  to  be  registered  as  proprietor  in  respect  of  the 
land.       The  registrar  refused  to  register  the  transfer 
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from  Palmateer  to  Noonan  on  the  grounds  that,  as  the 
assignee  had  made  his  application  to  be  registered  dur- 
ing the  pendency  of  the  caveat,  he  alone  was  entitled  to 
be  registered,  and  the  effect  of  the  caveat  was  to  effectu- 
ally prevent  any  dealing  with  the  land  by  any  other 
person  during  the  existence  of  such  caveat.  The  appli- 
cant Palmateer  thereupon  took  out  the  present  sum- 
mons. 

Topp  for  the  Registrar  of  Titles  : — The  caveat  issued 
by  the  assignee  prevented  any  other  person  dealing  with 
the  land  during  [•794]  the  pendency  of  the  caveat.  The 
assignee  is  empowered  by  Sec.  236  of  the  "  Transfer  of 
Land  Act,  1890,"  to  apply  to  be  registered  as  proprietor 
of  the  land  held  by  the  insolvent,  and  the  caveat  does 
not  affect  his  own  application.  Then  Sec.  237  gives  an 
insolvent  proprietor  po'wer  to  deal  with  the  land,  but 
that  power  is  specifically  limited  ;  he  can  only  become 
registered  "until  such  application  shall  be  made  as 
aforesaid,"  that  is,  until  the  assignee  has  made  an  appli- 
cation under  Sec.  236,  as  he  has  done  in  this  case  ;  and 
the  section  goes  on  "  and  subject  to  the  operation  of  any 
caveat  lodged  by  such  assignee."  The  operation  of  the 
saveat  was  to  prevent  any  dealings  with  the  land  by  anT 
person.  It  follows  clearly  that  if  the  application  has 
been  made  by  the  assignee,  and  if  the  caveat  is  still  in 
force,  or  was  in  force  when  the  application  was  made^ 
the  insolvent  cannot  deal  with  the  land,  and  his  trans- 
fer cannot  be  registered.  The  registrar  was  bound  to 
register  the  assignee,  as  the  assignee  had  a  statutory 
right  under  Sec.  236  to  be  registered. 

Isaacs  (with  him  Irvine),  for  the  applicant : — Sees. 
236  and  237  are  not  intended  to  alter  the  law  ;  they  are 
merely  procedure  sections.  They  certainly  do  not  alter 
the  law  as  regards  "  after-acquired "  property  by  the 
insolvent.  The  portion  of  the  land  which  was  acquired 
by  the  insolvent  subsequently  to  the  sequestration  of 
the  estate  does  not  vest  in  the  aswrignee  :  Cohen  v.  Mit- 
chell.i 

1  25  Q.  B.  D.  262. 
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[Williams,  J. — That  case  does  not  affect  this  present 
case,  because  here  there  was  a  diertlnct  intervention  on  the 
part  of  the  assignee  when  he  lodged  the  caveat.] 

The  lodging  of  the  caveat  is  only  a  notice;  it  is  not  an 
inter^'ention  within  the  meaning  of  the  "  Insolvency  Act." 
The  caveat  might  have  justified  the  registrar  in  refusing 
to  register  during  its  coaitinuiance,  but  it  has  lapsed  now, 
and  the  application  by  the  assignee  to  be  registered  does 
not  keep  it  alive  or  continue  its  effect.  It  was  incum- 
bent upon  the  caveator  to  take  proceedings  in  Court 
during  the  existence  of  the  caveat,  and  the  registrar 
under  those  proceedings  is  directed  by  the  Court  to  do 
or  to  refrain  from  doing  certain  things  ;  but  it  is  only 
by  virtue  of  the  proceedings  in  the  Court  that  the  cavea- 
tor can  derive  any  benefit.  ['IDS] 

Counsel  referred  to  the  following  cases  :  Patchell  v. 
Maunsell  ;  2  Madden  v.  Hetheriugton.^ 

Topp,  in  reply. 

Cur.  adv.  vult. 

Williams,  J. — This  was  a  summons  to  the  Registrar 
of  Titles,  under  Sec.  209  of  the  "  Transfer  of  Land  Act, 
1890,"  calling  upon  him  to  substantiate  and  uphold  the 
grounds  of  his  refusal  to  register  a  transfer  from  Palma- 
teer  to  Noonan. 

The  facts  of  the  case,  so  far  as  they  are  important, 
are  as  follows  :  It  appears  that  Palmateer  was  Crown 
grantee  of  a  certain  portion  of  the  land  in  question  ;  he 
became  Crown  grantee  of  a  certain  portion  in  1877  ; 
then  in  April,  1878,  he  sequestrated  his  estate,  and  Cohen 
was  (appointed  official  assignee  of  the  estate.  In  Janu- 
ary, 1885,  Palmateer  became  Crown  grantee  of  the  resi- 
due of  the  land,  and  therefore,  in  1885,  Palmateer  was 
the  Crown  grantee  of  the  whole  of  the  land,  which 
formed  the  subject  matter  of  this  application.  After 
this,  Palmateer  applied  to  the  Court  of  Insolvency  at 
Melbourne  for  a  certificate  of  discharge  under  the  "In- 
solvency Statute,"  and  that  application  came  on  to  be 
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heard  on  the  20th  December,  1889  ;  it  was  opposed,  but 
the  application  was  allowed,  and  on  the  4th  January, 
1890,  the  certificate  of  discharge  was  granted  ;  this  was 
an  unconditional  certificate.  On  the  24th  December, 
1889,  CkjJhen,  the  assignee  of  the  estate,  lodged  a  caveat 
against  any  dealing  with  the  land,  the  subject  matter  of 
this  application  ;  on  the  2nd  January,  1890,  the  registrar 
sent  to  Palmateer  a  copy  of  that  caveat  On  the  22nd 
February,  1890,  Palmateer  sold  the  land  for  value  bona 
fide  to  Noonan,  the  present  applicant,  and  on  the  same 
day  he  executed  a  transfer  of  his  land  to  Noonan,  and  on 
the  24th  February  that  transfer  was  lodged  for  regis- 
tration at  the  office  of  the  Registrar  of  Titles.  On  the 
26th  February,  1890,  two  days  after  this  transfer  was 
lodged,  the  registrar  gave  notice  to  Cohen,  the  ^assignee 
of  the  estate  and  the  caveator,  that  Palmateer  had  ap- 
plied for  registration  of  the  transfer  of  land  to  Noonan. 
The  next  step  is  that,  on  the  12th  March,  1890,  Cohen 
makes  an  application  in  wrifting,  under  Sec.  236  of  the 
"  Transfer  of  Land'  Act,  1890,"  to  be  registered  in  respect 
of  the  land.  Upon  that  state  of  ['TOO]  facts  the  question 
has  arisen  whether  the  application  by  Palmateer  to  have 
the  transfer  from  him  to  Noonan  registered  should  not 
have  been  entertained  by  the  registrar,  and  granted  by 
him,  inasmuch  as  it  was  lodged  before  the  application 
that  was  made  by  the  official  assignee  under  Sec.  236. 

The  contention  for  the  registrar  was  this  :  He  ad- 
mitted that  the  transfer  from  Palmateer  to  Noonan  was 
lodged  for  registration  before  the  assignee  made  his 
application,  but  he  said  that  before  that  was  done,  be- 
fore the  insolvent  lodged  that  transfer  for  registration, 
the  assignee  had  entered  a  caveat  against  any  dealing 
with  the  land  ;  that  it  had  been  lodged  by  the  assignee 
for  the  protection  of  the  insolvent  estate,  and  that  it  was 
so  lodged  before  the  fourteen  days  from  the  giving  of 
the  notice,  which  I  have  referred  to,  had  run  out,  namely, 
on  the  12th  March.  The  registrar  therefore  contended 
that  while  the  caveat  lodged'  by  the  assignee  was  in 
force  the  assignee  made  this  application  under  Sec.  236, 
and  that  then  all  dealing  by  the  insolvent  with  any  por- 
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tion  of  his  estate  was  prohibited  by  the  Act.  The  regis- 
trar supported  this  contention  on  the  provisions  of  Sees. 
236  and  237.  Speaking  for  myself,  I  am  disposed  to 
think  that  the  position  thus  taken  up  by  the  registrar 
was  correct.  I  can  draw  no  distinction  between  the  two 
portions  of  the  land.  There  is  no  doubt  that  one  portion 
was  acquired  by  the  insolvent  after  his  insolvency  and 
the  other  portion  before  sequestration  ;  whether  these 
both  vested  absolutely  in  the  assignee  or  not,  without 
any  further  motion  on  his  part,  it  is  unnecessary  to  de- 
termine. If  the  registrar  was  right  in  refusing  the  ap- 
plication to  register  as  to  the  land  acquired  before 
sequestration,  he  would  be  entitled  to  refuse  to  register 
altogether  ;  it  Is  all  one  transaction  ;  and,  therefore,  if  he 
was  right  to  refuse  as  to  part,  he  was  right  to  refuse  as 
to  the  whole. 

But  if  an  act  of  intervention  was  required  in  order  to 
vest  in  the  assignee  the  estate  acquired  by  the  insolvent 
since  his  insolvency,  I  think  that  that  exists  here,  inas- 
much as  by  lodging  this  caveat  the  assignee  appears  to 
me  to  have  claimed  this  land  in  a  most  ^nphatio  way 
as  his  property  as  representing  the  insolvent  estate, 
and  he  follows  up  that  unequivocal  act  of  proprietorship 
by  making  an  application  under  Sec.  236  ;  and  therefore, 
I  think  that  if  an  act  of  intervention  on  the  part  of  the 
[•797]  assignee  is  required,  it  exists  here,  and  that  the 
whole  of  the  estate  vests  in  the  amgnee. 

Then  we  have  to  consider  whether  the  fact  that  the 
assignee  makes  that  application  under  Sec.  236  before 
the  caveat,  whi<di  had  been  lodged  by  him  as  assignee, 
expires,  prohibits  or  stops  Palmateer  from  dealing  with 
this  land  in  any  way  under  the  "  Transfer  of  Land  Sta- 
tute." I  think  that  it  does.  The  principal  reason  for  my 
decision  is  the  construction  I  pla^e  upon  Sec.  237.  What- 
ever doubt  may  exist  under  Sec.  236,  Sec.  237  clears 
away  that  doubt  That  section  provides  that  "  until  such 
application  shall  be  made  as  aforesaid,"  that  is,  under 
Sec.  236,  "and  subject  to  the  operation  of  any  caveat 
which  may  be  lodged  by  such  assignee,  dealings  by  an 
insolvent  proprietor  with  land  under  the  Act  may  be 
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registered,  and  thereupon  shall  not  be  affected  by  the 
order  of  sequestration  either  at  law  or  in  equity."  Now 
I  think  that  the  plain  meaning  of  these  words  is  that,  if 
that  application  is  made  by  the  assignee  under  Sec.  236, 
and  if  it  is  made  while  the  caveat  which  he  has  lodged 
aB  assignee  is  in  operation,  then  all  dealings  by  the  insol- 
vent proprietor  shall  not  be  noticed  by  the  registrar.  I 
think  all  those  steps  have  been  made  in  the  present  case. 
The  mere  fact  of  the  assignee  making  an  application 
would  not  be  sufficient  in  the  event  of  the  insolvent  hav- 
ing lodged  his  applicartion  for  registration  before  ;  but 
if  the  assignee  has  lodged*  his  caveat  as  assignee  in  re- 
spect of  any  portion  of  the  insolvent  estate,  that  is,  in 
respect  of  land  under  the  Act,  that  prohibits  the  regis- 
trar from  registering  the  insolvent's  application.  If 
while  the  caveat  is  in  force  the  assignee  proceeds  to  make 
application  under  Sec.  236,  and  does  so  under  shelter  of 
the  caveat,  then  I  think  upon  that  state  of  facts  the 
registrar  is  bound  by  reason  of  Sec.  237  to  ignore  all 
dealings  by  the  insolvent  proprietor  under  the  operation 
of  the  Act.  These  were  the  facts  in  this  case,  and  there- 
fore I  think  the  registrar  was  right  in  refusing  to  regis- 
ter this  transaction  between  Palmateer  and  Xoonan. 

Webb,  J. — ^In  this  case  I  concur  in  the  judgment  of 
the  Court  that  the  registrar  has  sustained  and  upheld 
his  decision.  The  insolvent,  at  the  time  of  the  seques- 
tration of  the  estate,  was  seised  of  certain  lands  ;  he 
also  at  that  time  was  interested,  under  a  ['798]  license 
under  the  "Land  Act,"  in  certain  other  land,  and  by 
virtue  of  that  license  he  subsequently  acquired  the  fee. 
I  think  that  as  to  both  portions  of  the  land  they  were 
the  property  of  the  insolvent.  Taking  it  that  he  was 
seised  of  one  piece  of  land  and  afterwards  became  seised 
of  another  as  to  which  he  had  not  any  interest  at  the 
time  of  sequestration,  still  the  provisions  of  Sec.  236  ap- 
ply equally  to  both.  [His  Honour  read  the  section.]  That 
section  appears  to  me  to  give  a  statutory  right  to  the  as- 
signee, when  he  has  complied  with  the  provisions  of  the 
section,  to  insist  upon  being  registered  as  the  transferee 
of  the  land.    Now  in  this  case  the  assignee  did,  on  the 
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12th  March,  1890,  lodge  the  necessary  papers,  and  re- 
quired to  be  registered,  so  that  there  was  nothing  then 
to  prevent  his  obtaining  his  statutory  right.  There  was 
a  caveat  lodged  by  himself,  but  a  caveat  does  not  pre- 
vent the  registration  of  a  document  tendered  for  regis- 
tration by  the  caveator.  The  assignee  lodged  his  caveat 
on  the  24th  December,  1889,  which  caveat  prevented 
anybody  else  dealing  with  the  land  during  its  pendency. 
A  transfer  from  Palmateer  to  Noonan  was  lodged  for 
registration  ;  the  assignee's  caveat  prevented  that  being 
registered! ;  and  notice  of  the  lodgment  of  that  transfer 
being  given  to  the  assignee,  he,  during  the  pendency  of 
his  own  caveat,  lodged  an  application  to  be  registered 
under  Sec.  236.  I  think  he  had  then  a  statutory  right 
to  be  registered.  I  was  at  first  inclined  to  think  the 
words  in  Sec.  237  "  subject  to  the  operation  of  any  cav- 
eat" meant  the  ordinary  operation  under  the  antece- 
dent sections,  and  that  the  way  to  protect  the  caveat 
was  to  obtain  the  adjudicartion  on  the  matter  by  a  com- 
petent Court  ;  but,  upon  further  considering  the  matter, 
I  think  these  word«  mean  that  whilst  the  caveat  lodged 
by  an  assignee  is  in  existence  nothing  else  can  be  done 
by  any  other  person,  and  no  one  else  can  be  registered. 
And  if  the  assignee,  while  no  one  else  can  be  registered 
because  of  his  caveat,  tenders  his  application  in  writing 
to  be  registered,  he  has  a  statutory  right  to  be  registered 
which  the  existence  of  his  own  caveat  does  not  affect. 

Hodges,  eT. — In  this  case  one  Palmateer,  an  insolvent, 
lodged  on  the  24:th  February  a  transfer  to  one  Noonan, 
at  the  office  of  the  Registrar  of  Titles,  for  registration. 
That  transfer  covered  land  of  which  [•799]  he  was  pro- 
prietor before  he  was  insolvent,  as  well  as  land  of 
which  he  became  proprietor  subsequent  to  his  insol- 
vency. At  the  time  he  lodged  his  transfer  there  was 
in  force  in  the  office  a  caveait  lodged  by  the  assignee. 
Whilst  that  caveat  was  in  force,  the  assignee  applied 
under  the  section  which  corresponds  to  Sec.  236  of  the 
present  Act  to  be  registered,  and  the  question  is  whether 
under  these  circumstances  the  application  by  Palmateer 
can  be  granted.    If  it  cannot  be  granted  as  to  the  land  of 


552  T0RREN8  CASES. 


which  he  was  pr<^riet(>r  before  he  was  insolvent,  it  can- 
not be  granted  at  all,  as  the  registrar  has  no  power  to 
split  the  transaction  into  two.  The  "Insolvency  Act" 
vests  in  the  assignee  of  the  insolvent  absolutely  all  the 
property  of  which  the  insolvent  is  possessed  at  the  time 
of  his  insolvency,  and  were  it  not  for  what  I  may  call 
"Registration  Acts,"  all  legal  and  equitable  ownership 
would  pass  too.  But  by  reason  of  certain  legislation, 
the  legal  ownership  in  land  under  the  "  Transfer  of  Land 
Act"  remains  in  him,  but  the  beneficial  ownership  is 
gone,  and  we  have  to  see  (the  beneficial  ownership  being 
out  of  the  insolvent)  how  he  can  convey  what  is  left  in 
him.  He  can  only  do  this  so  far  as  power  is  given  to 
him  by  the  "Transfer  of  Land  Act"  That  power  is 
given  by  Sec.  237,  and  that  power  is  given  "until  such 
application  shall  be  made  as  aforesaid,  and  subject  to 
the  operation  of  any  caveat  which  may  be  lodged  by 
such  assignee."  In  order  to  give  to  that  section  the  con- 
struction contended  for  by  the  applicant,  that  section 
would  have  to  be  "  until  and  after  such  application  the 
insolvent  may  have  his  dealing  registered,  provided  that 
such  application  be  made  before  the  application  of  the 
assignee  is  made."  That  would  necessitate  the  inser- 
tion into  the  section  of  important  words  which  are  not 
there  ;  and  unless  he  has  power  under  Sec.  237  to  trans- 
fer, and  to  require  the  registrar  to  register  his  dealing, 
no  other  section  in  the  Act  gives  him  any  such  power.  It 
is  only  "  until "  such  application  that  he  can  be  registered, 
and  after  such  application  he  cannot  be  registered.  The 
section  goes  on  :  "  And  thereupon  shall  not  be  affected 
by  the  order  of  sequestration,  either  at  law  or  in  equity;" 
but  it  is  only  "  thereupon."  Until  the  registration  there 
is  no  legal  title  in  the  transferee  from  the  insolvent 
The  only  other  way  in  which  it  was  put  by  the  counsel 
for  the  applicant,  was  that  by  reason  of  Sec.  55  dealings 
[•800]  had  to  be  registered  in  the  order  of  application  ; 
but,  as  was  pointed  out  by  Webb,  J.,  during  the  argu- 
ment, Sec.  55  relates  to  the  registration  of  "  instruments," 
whereas  Sec.  236  relates  to  the  registration  of  an  "in- 
dividual "  as  a  proprietor.     I  am  not  prepared  to  say 
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that  the  same  reasoning  would  not  apply  to  after- 
acquired  property,  and  that  that  section  would  not  cover 
in  the  same  way  the  whole  subject  matter  of  this  applica- 
tion. I  am  inclined  to  think  that  it  does  so  coyer  it,  but 
it  is  not  necessary  to  decide  that  question  in  the  present 
application. 

Solicitor  for  applicant :— Manton. 

Solicitor  for  the  Registrar  of  Titles : — GninDess,  Grown  Solicitor. 


Supreme  Court,  Victoria,  1891.]  [14  A.  L.  T.  265. 

BETHUNE  V.  PORTEOUS. 

*^  Transfer  of  Land  Act,  1890'* — Owner  in  adverse  possession — Action 
bt/f  against  person  Iwlding  paper  title — Injunction, 

An  injunction  was  Bought  by  an  owner  in  adverse  possession  whose 
title  had  matured  to  restrain  the  person  holding  the  paper  title  to  the 
land  from  proceeding  with  an  application  to  liave  himself  registered  as 
proprietor  under  the  **  Transfer  of  Land  Act,  1890."  The  plaintiff 
proceeded  as  by  ordinary  action,  and  did  not  invoke  the  special  juris- 
diction given  to  the  Court  by  section  34  of  the  **  Transfer  of  Land  Aot» 
1890."  No  objection  to  the  plaintiff's  mode  of  procedure  was  taken  on 
the  pleadings  nor  at  the  trial,  and  the  Court  granted  the  injunction  aa 
sougLit.  Held,  on  appeal,  that  the  Court  had  jurisdiction  to  grant  the 
injunction  as  sought,  and  that  under  the  circumstances  it  was  rightly 
exercised. 

A  person  who  has  a  title  by  adverse  possession  has  a  right  to  restrain 
a  person  who  holds  the  paper  title  from  proceeding  to  obtain  a  certificate 
of  title  under  the  "  Transfer  of  Land  Act,  1890." 

Ex  parte  Brofwn,  5  V.  L.  R  (L.)  5,  overruled. 

[•266]  The  facts  appear  sufficiently  in  the  judgment. 

Mr.  Box  and  Mr.  Hayes,  for  the  defendant  appellant, 
stated  the  facts.  [a'Beckett,  J.,  referred  to  Ex  parte 
Brown,  5  V.  L.  R  (L.)  5.]  There  is  no  evidence  of  ad- 
verse possession,  because  in  Julj,  1883,  the  plaintiff's 
father,  under  whom  the  plaintiff  claims,  contracted  with 
Alfred  Bliss,  an  agent  of  the  defendant,  to  buy  this  land 
from  the  defendant.  That  contract  is  an  acknowledg- 
ment of  the  defendant's  title,  and  shows  that  up  to  that 
time  the  plaintiff  or  his  predecessors  did  not  claim  ad- 
versely :  Sanders  v.  Sanders,  19  Ch.  D.  373.  The  plain- 
tiff must  show  occupation  or  possession  from  the  time 
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the  defendant  had  a  right  to  make  entry.  [a'Beckett, 
J. — ^All  he  has  to  show  to  start  his  action  is  that  he  has 
been  in  adverse  possession  for  fifteen  years.]  In  'this 
action  he  must  show  thirty  yeai^'  possesmon,  because  he 
asks  for  a  declaration  of  title,  and  the  3rd  clause  of  the 
contract  is  very  strong  evidence  that  he  was  not  in  ad- 
verse possession  at  the  time  when  his  possession  first 
commenced  :  Good  v.  Job,  28  L.  J.  N.  S.  Q.  B.  1.  The 
contract  is  a  sufficient  acknowledgment  to  make  his  pos- 
session the  defendant's  possession.  The  contract  creates 
an  estoppel  :  Hole  v.  Burton,  16  Q.  B.  D.  807. 

Mr.  Kilpatrick  for  the  plaintiff  respondent  : — The 
plaintiff  wa»  forced  to  frame  his  action  as  he  did,  other- 
wise he  would  not  have  got  any  relief.  If  he  was  asking 
for  a  declaration  of  title  against  all  the  world  he  might 
have  to  prove  a  thirty  years'  title,  but  he  is  not.  All  he 
is  seeking  is  a  declaration  of  title  against  the  defendant. 
[Hodges,  J. — ^If  you  come  here  to  establish  your  title 
you  must  prove  a  thirty  years'  title.]  Burt:  he  is  not :  all 
he  is  seeking  is  a  declaration  of  title  against  the  defen- 
dant. [Hodges,  J. — If  you  coifie  here  to  establish  your 
title  you  must  prove  your  title.]  All  the  plaintiff  has  to 
show  is  that  he  is  entitled  as  against  the  defendant,  that 
is,  that  he  has  been  in  adverse  possession  for  fifteen 
years  :  Solomon  v.  Jarvis,  12  V.  L.  R.  878.  [Williams, 
J. — You  are  asking  us  to  make  an  order  that  the  appel- 
lant shall  not  register  himself  as  proprietor  ;  surely 
before  you  can  ask  that  you  must  show  us  that  he  has 
no  title.]  The  plaintiff  ought  not  to  have  to  prove  a 
negative.  The  plaintiff's  title  was  complete  in  1881,  long 
before  that  alleged  contract  was  entered  into,  and  that 
being  so,  that  so-called  contract  does  not  operate  as  an 
acknowledgment  of  the  defendant's  title  :  Sanders  v. 
Sanders,  19  Ch.  D.  373,  followed  in  Hobbs  v.  Wade,  3(i 
Ch.  I).  553.  This  alleged  acknowledgment  is  not  con- 
clusive in  any  aspect.  All  it  amounts  to,  putting  it  at 
its  highest  value,  is  some  evidence  that  the  defendant 
claimed  the  land,  and  that  the  plaintiff  said,  "  Very  well, 
if  you  can  make  title  I  will  buy  the  land  from  you:" 
Curzon  v.  Edmunds,  6  M.  &  W.  295. 
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Mr.  Box,  in  reply,  referred  to  the  Corporation  of  Dub- 
lin V.  Judge,  11  I.  L.  R.  8. 

Cur.  adv.  vult. 

a'Beckett,  J.,  delivered  the  judgment  of  the  Court : — 
This  is  an  appeal  from  a  judgment  restraining  the  de- 
fendant from  bringing  certain  land  under  the  operation 
of  the  "  Transfer  of  Land  Statute."  The  plaintiff,  by  his 
statement  of  claim,  alleged  that  his  father  entered  into 
adverse  possession  of  the  land  in  the  year  1857,  and  con- 
tracted to  buy  it  from  the  defendant  in  the  year  1888. 
That  in  the  year  1887  his  father  died  and  the  plaintiff 
administered  to  the  estate,  and  that  he,  as  administrator, 
continued  the  possession  which  his  father  begun.  He 
claimed  specific  performance  of  an  agreement  and  an 
injunction  to  restrain  the  defendant  from  further  pro- 
ceeding with  an  application,  which  he  had  lodged,  to 
bring  the  land  under  the  Act  in  his  own  name.  Evi- 
dence of  adverse  possession  was  given  at  the  trial,  but 
the  plaintiff  gave  no  evidence  of  the  contract  alleged.  A 
contract  signed  by  the  plaintiff's  father  in  the  year  1883, 
and  purporting  to  be  made  with  Alfred  Bliss  as  agent  of 
William  Porteous,  the  defendant,  was  put  in  by  the  de- 
fendant, as  an  acknowledgment  of  the  defendant's  title, 
operative  under  Bee.  30  of  the  "  Real  Property  Act,  1890/' 
to  extend  the  period  within  which  the  defendant  might 
sue  to  recover  the  land.  This  agreement  was  the  agree- 
ment which  the  plaintiff  set  up  by  his  statement  of 
claim,  alleging  that  it  was  made  by  Alfred  Bliss  as 
agent  for  the  vendor.  The  defendant  by  his  pleading 
denied  the  making  of  the  agreement,,  and  explicitly 
denied  that  Alfred  Bliss  had  any  authority  whatever 
from  the  defendant  to  enter  into  any  contract  with  refer- 
ence to  the  land.  There  being  no  evidence  of  the  agency 
of  Bliss  given  on  either  side,  the  claim  for  specific  per- 
formance, was  necessarily  abandoned,  and  the  plaintiff 
got  the  only  relief  to  which  he  could  be  entitled  on  his 
evidence  of  adverse  possession — an  injunction  to  restrain 
the  defendant  from  obtaining  a  title  to  the  land  under 
the  "Tradsfer  of  Land  Statute."    The  argument  before 
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US  has  been  as  to  whether  the  agreement  was  an  ac- 
knowledgment of  title  under  the  Statute  of  Limitations, 
and  whether,  assuming  it  to  be  an  acknowledgment,  it 
could  be  operative  after  fifteen  years  of  adverse  posses- 
sion. If  the  plaintiff  had  been  suing  in  an  ordinary 
action  of  ejectment  it  would  have  had  no  such  effect 
There  being  no  evidence  of  any  disability  on  the  part  of 
the  defendant,  the  plaintiff  would  have  shown  a  title 
gained'  by  poBsession  before  the  giving  of  the  acknowledg- 
ment, and  the  subsequent  acknowledgment  would  there- 
fore have  been  inoperative.  But  it  w«us  contended  that  in 
this  action  a  different  rule  would  prevail,  as  the  plaintiff 
claims  the  right  to  exclude  the  defendant  for  all  time 
from  showing  to  the  satisfaction  of  the  Commissioner 
of  Titles  that  he  is  entitled  to  the  land,  as  he  might 
show  by  proving  that  he  was  under  disability  within  this 
fifteen  years.  It  was  contended  that  in  an  action  of  this 
kind  the  plaintiff  must  show  possession  for  thirty  years, 
by  which  an  absolute  title  would  be  gained  by  virtue  of 
Sec.  30  of  the  "Real  Property  Act,"  notwithstanding 
any  disabilities  on  the  peStt  of  those  against  Vhom  title 
was  gained.  On  that  view  the  acknowledgment,  though 
after  fifteen  years'  possession,  would  be  effectual  to  de- 
stroy the  righit  which  the  plaintiff  asserted.  We  need  not 
decide  as  to  the  necessity  for  proof  of  thirty  years'  ad- 
verse possession  to  entitle  the  plaintiff  to  the  absolute 
injunction  granted  in  this  case,  as  we  think  that  the 
agre^nent  relied  upon  by  the  defendant  is  not  a  suffi- 
cient acknowledgment  within  Sec.  34,  not  having  been 
made  to  the  person  entitled,  [•237]  or  to  his  agent,  as 
required  by  that  section.  It  was  not  made  to  the  plain- 
tiff himself,  and  the  defendant  denies  the  agency  of 
Bliss,  to  whom  it  was  made,  if  made  at  all.  On  this  view 
it  is  neeessary  to  determine  whether  this  agreement, 
which  required  the  vendor  to  show  title,  and  only  bound 
the  purchaser  to  completion  upon  his  doing  so,  could  be 
held  to  be  a  sufficient  acknowledgment  of  title  under 
Sec.  34.  The  appeal  fails  on  the  only  points  raised  be- 
fore us^  and)  before  the  primary  Judge ;  but  there  are 
others  which  it  is  necessary  to  notice,  having*  regard  to 
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previous  decisions  of  this  Court.  It  has  been  held,  that 
the  mere  fact  that  an  application  has  been  made  to  bring 
land  under  the  "Transfer  of  Land  Statute"  by  an  ad- 
verse claimant  did  not  entitle  the  owner  to  sue  the 
applicant,  unless  the  plaintiff  could  adopt  some  already 
recognised  procedure  by  action  or  suit,  as  in  trespass  or 
ejectment  at  law,  or  to  enforce  a  trust  or  specific  per- 
formance in  equity.  See  Hodgson  v.  Hunter,  3  A.  J.  R. 
13.  Where  the  owner  could  not  do  this  he  was  in  a 
diflSculty,  and  to  enable  him  to  protect  himself  in  such  a 
case,  the  Court  held  that  it  had  a  special  jurisdiction 
under  Sec.  24,  now  Sec.  34,  of  the  Act,  which  was  first 
exercised  in  the  case  of  Ex  parte  Gunn,  3  V.  L.  R.  (L.)  36. 
This  special  jurisdiction  has  not  been  invoked  in  the  pre- 
sent case,  and  when  the  claim  for  specific  performance 
was  abandoned  nothing  was  left  but  a  claim  to  an 
injunction  by  an  owner  in  possession  which,  according 
to  the  authorities  referred  to,  could  not  have  been  en- 
forced by  an  ordinary  action.  The  objection,  however, 
was  not  taken  by  the  pleading  to  the  alternative  relief 
sought  by  tiie  statement  of  claim,  nor  at  the  trial  when 
the  case  for  si>ecific  performance  broke  down.  The 
Court  had  jurisdiction  to  grant  the  injunction,  and  we 
think  that  under  the  circumstances  it  was  rightly  ex- 
ercised. Another  objection  which  might  have  been,  but 
was  not,  raised  to  granting  the  injunction  was  that, 
according  to  the  decision  in  Ex  parte  Brown,  5  V.  L.  R. 
(L.)  5,  a  person  who  has  acquired  title  by  adverse  pos- 
session has  no  right  to  restrain  a  person  having  title  by 
deeds  from  applying  for  a  certificate  of  title,  because  if 
the  certificate  should  issue  it  would  be  subject  to  all 
rights  subsisting  by  adverse  possession.  We  do  not 
agree  with  this  decision.  If  the  title  by  adverse  pos- 
session has  matured,  the  applicant  for  a  certificate  has 
no  title  which'  the  commissioner  ought  to  recognize, 
and  giving  Mm  a  certificate  wouldi  enable  him  to 
harass  the  rightful  owner,  and  in  case  of  possession  be- 
coming vacant,  to  enter  and  prevent  him  from  recover- 
ing possession  by  force  of  Sec.  205  of  the  "Transfer  of 
Land  Statute."    We  therefore  decline  to  follow  Brown's 
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case,  which  must  be  considered  overruled.  Mr.  Justice 
Holroyd,  the  only  additional  Judge  before  whom  this 
case  could  be  argued  if  reheard,  authorises  us  to  state 
that  he  also  disapproves  of  Brown's  case.  The  appeal 
is  dismissed  with  costs. 

Solicitor  for  the  appellant: — Hopkins. 

Solicitors  for  the  respondent :— Lynch,  McDonald,  Stillman  &  Keep. 


Supreme  Court,  Victoria,  1893.]  [15  A.  L.  T.  85. 

In  re  smith. 

MorU/atfe  tinder  the  general  law — Land  subsequently  brouglU  under 
the  Transfer  of  J^nd  Act — Foreclosure^ 

Where  land  under  the  f«eneral  law  is  mortcaged,  and  the  land  is 
subsequently  brought  under  the  **  Transfer  of  Land  Act,'*  the  mortgagee 
cannot  obtain  a  foreclosure  order  under  Sec.  129  of  the  **  Transfer  of 
Land  Act,  1890." 

Summons  calling  on  the  Registrar  of  Titles  to  sub- 
stantiate his  grounds  for  refusing  to  order  a  foreclosure 
under  6ec.  129  of  the  "  Transfer  of  Land  Act,  1890."  In 
this  case  Annie  Mary  Smith  applied  for  an  order  for 
foreclosure  of  certain  mortgages  held  by  her  over  land 
owned  by  John  Bowring  Journeaux,  but  her  application 
was  refused.  She  then  took  out  the  present  summons 
calling  on  the  Registrar  of  Titles  to  substantiate  the 
grounds  of  his  refusal.  It  appeared  that  by  a  transfer 
registered  in  the  register  book  on  the  25th.  March,  1887, 
by  endorsement  on  certiftcate  of  title,  vol.  1,138,  fal.  227, 
579,  and  numbered  186,323,  John  Bowring  Journeaux 
became  the  registered  proprietor  of  an  estate  in  fee 
simple  in  the  land  comprised  in  the  said  certificate.  By 
an  instrument  of  mortgage  under  the  '*  Transfer  of  Land 
Statuite,-'  registered  in  the  register  book  by  endoree- 
ment  on  the  said  certificate  on  the  25th  March,  1887,  and 
numbered  80,520,  the  said  J.  B.  Journeaux  mortgaged 
to  Annie  Maiy  Smith  the  whole  of  the  land  comprised 
In  the  said  certificate.  By  an  instrument  of  mortgage 
under  the  said  statute,  registered  in  the  register  book 
by  endorsement  on  the  said  certificate  on  the  15th  May, 
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1890,  and  numbered  112,521,  the  said  J.  B.  Joumeaux 
mortgaged  the  same  land  to  one  Bays  Thomas  Belson. 
By  an  indenture  of  mortgage  dated  the  25th  March,  1887^ 
registered  in  the  office  of  the  Registrar-General,  No.  347, 
book  337,  made  under  the  general  law,  the  said  J.  B. 
Jouraeaux,  in  consideration  of  £750,  that  day  lent  to  him 
by  the  said  A.  M.  Smith,  granted  and  conveyed  to  her 
and  her  heirs  certain  other  lands  then  under  the  gen- 
eral law,  but  now  comprised  in  certificate  of  title,  vol. 
1,931,  fol.  386,112,  to  have  and  to  hold  the  same  unto 
and  to  the  use  of  the  said  A.  M.  Smith,  her  heirs  and 
assigns  forever,  subject  to  a  proviso  of  redemption  and 
re-conveyance.  In  1887,  during  the  continuance  of  the 
last  mentioned  mortgage,  the  said  J.  B.  Joumeaux,  as  the 
owner  of  the  equity  of  redemption  thereunder,  applied 
to  have  the  land  comprised  in  the  mortgage  brought 
under  the  "  Transfer  of  Land  Statute,"  and  a  certificate 
of  title,  vol.  1,931,  fol.  .386,112,  dated  the  29th  August, 
1887,  was  issued  to  him,  declaring  him  to  be  the  pix)prie- 
tor  of  an  estate  in  fee  simple,  subject  to  the  incum- 
brances notified  thereunder,  and  at  the  foot  of  the  said 
certificate  the  said,  mortgage  was  specified  as  the  in- 
cumbrance referred  to.  By  an  instrument  of  mortgage 
under  the  "  Transfer  of  Land  Statute,'^  registered  in  the 
register  book  by  endorsement  on  the  said  certificate  on 
the  15th  May,  1890,  and  numbered  112,521,  the  said  J.  B. 
Journeaux  mortgaged  to  the  said  B.  T.  Belson  the  whole 
of  the  land  comprised  in  the  said  certificate.  In  each  of 
the  said  mortgages  to  A.  M.  Smith  there  was  a  declara- 
tion that  the  two  mortgages  should  be  one  and  the  same 
security  for  one  and  the  same  sum,  and  that  neither 
should  be  redeemed  without  the  other,  and  that  all  pow- 
ers contained  or  implied  therein  might  be  exercised  at 
one  aud  the  same  time.  On  the  20th  February,  1893, 
the  said  Ann  Smith  applied  to  the  Commissioner  of 
Titles  for  an  order  for  foreclosure  of  the  said  two  mort- 
gages, under  Sec.  129  of  the  "Transfer  of  Land  Act, 
1890,"  and  in  support  of  her  application  lodged  statu- 
tory declarations  which  proved  to  the  satisfaction  of  the 
commissioner  that  default  had  been  made  in  payment 
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of  the  principal  and  intereflt  moneys  seciired  by  tiie  said 
mortgages,  and  had  continued  for  six  months  ;  that  the 
I'and  comprised  in  the  two  mortgages  had  been  offered 
for  «aJe  by  auction  by  a  licensed  auctioneer,  after  due 
notice  of  sale,  and  that  the  highest  bidding  was  not  suffi- 
dent  to  satisfy  the  m<xrtgage  debt  and  expenses  of  sale, 
and  that  notice  of  intention  to  apply  for  a  foreclosure 
order  had  been  served  upon  the  mortgagor,  and  also  on 
the  said  B.  T.  Belson,  the  only  other  person  interested 
in  the  said  lands,  and  the  application  was  accompanied 
by  the  certificate  of  the  auctioneer  who  put  up  the  land 
for  sale.  By  the  said  statutory  declarations,  the  auc- 
tioneer's certificate  and  the  newspaper  advertisement 
of  sale  mentioned  in  such  certi'flcate,  it  appeared  that 
the  different  lands  comprised  in  the  said  two  mortgages 
were  put  up  as  one  lot  and  not  offered  sepaiately.  The 
Commissioner  of  Titles  refused  to  make  an  order  for 
foreclosure,  on  the  grounds  "  That  the  said  mortgage  of 
the  25th  March,  1887,  in  the  office  of  the  Registrar-Gen- 
eral, book  337,  No.  347,  of  the  land  which  is  now  com- 
prised  in  the  cerliflcajte  of  title,  vol.  1,931,  fol.  386,112, 
dated  the  29th  August,  1887,  is  a  mortgage  in  fee  with 
power  of  sale  under  the  general  law,  and  vested  the 
legal  estate  in  the  mortgagee  ;  and  the  rights  and  reme- 
dies of  the  mortgagee,  including  that  of  foreclosure  and 
the  powers  of  disposal  of  the  said  mortgaged  premises, 
are  under  the  general  law  and  not  under  the  *  Transfer 
of  Land  Act,  1890.' 

"  That  there  is  no  provision  in  the  said  Act  enabling 
such  a  mortgagee  to  foreclose  under  the  procedure  pre- 
scribed by  the  Act  for  foreclosure  of  mortgages  under 
the  Act,  or  enabling  the  commissioner  to  make  the  order 
applied  for  ;  and  Sec.  135  of  the  Act  assumes  that  be- 
fore a  mortgagee  can  become  a  registered  proprietor  on 
foreclosure  of  land  under  the  Act,  subject  to  a  mortgage 
under  the  general  law,  he  has  first  foreclosed  under  the 
general  law. 

"  That  as  the  mortgagee,  under  the  general  law,  can 
at  any  time  validly  dispose  of,  encumber,  or  otherwise 
deal  with  the  land  or  mortgage  by  contracts  or  assur- 
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aiices  Tinder  the  general  law,  without  the  same  being 
registered  or  known  to  or  ascertainable  by  the  public 
or  the  office  of  titles,  to  permit  such  mortgagee  to  fore- 
close by  an  ex  parte  application  under  the  procedure 
of  the  statute  would  facilitate  fraud  and  imperil  the  as- 
surance fund. 

"  That  the  lands  comprised  in  the  two  separate  mort- 
gages should  not  have  been  oflfered  for  sale  in  one  and 
tiie  same  lot,  and  their  being  so  offered  rendered  the  at- 
tempted sale  invalid  for  the  purpose  of  supporting  a  fore- 
closure order  under  the  provisions  of  the  Act." 

Mr.  Agg  in  support  of  the  summons. 

Mr.  Guinness  to  oppose  : — The  Court  has  no  jurisdic- 
tion to  deal  with  tMs  case  inasmuch  as  the  Registrar  of 
Titles  cannot  be  called  upon  to  substantiate  his  grounds 
for  refusing  to  grant  the  foreclosure  order.  [•87]  There 
was  no  direction  here  by  the  CJommiasioner  of  Titles  un- 
der Sec.  209  of  the  Act.  A  refusal  to  make  a  foreclosure 
order  is  discretionary.  [Madden,  C.J. — ^That  is  surely  not 
so.  Where  a  section  of  an  Act  of  Parliament  creates  a 
new  jurisdiction  "may"  means  "must"]  One  of  these 
mortgages  was  a  common  law  instrument,  and  applica- 
tions under  Sees.  129  and  130  of  the  Act  are  confined  to 
instruments  registered  under  the  Act.  Counsel  during 
his  argument  referred  to  Shaw  v.  Scott,  3  A.  J.  R.  16. 

Mr.  Agg  called  on  : — ^Bo^th  these  mortgages  provided 
that  they  should  be  one  and  the  same  security.  TSie  land 
having  been  brought  under  the  Act  the  mortgage  was 
also  brought  under  the  Act,  because  there  is  no  power  to 
bring  an  equity  of  redemption  under  the  Act  The  land 
was  brought  under  the  Act  subject  to  a  mortgage,  and 
therefore  the  commissioner  must  deal  with  it  under  the 
Act.  It  was  not  the  equity  of  redemption  that  was 
brought  under  the  Act,  but  the  absolute  fee  simple  of  the 
land,  and  that  being  so  there  is  no  power  to  deal  with  the 
mortgage  under  the  old  law.  [Holroyd,  J. — ^If  the  mort- 
gagee's rights  still  exist  under  the  mortgage  deed  his 
right  to  foreclosure  under  the  deed  still  exists  and  is  not 
taken  away  by  bringing  the  land  under  the  Act.]  The 
mortgages  themselves   provide  that  they  shall  be  re- 
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deemed  together,  and  that  they  shall  be  secui-ity  for  the 
same  sum.  With  regard  to  the  second  objection,  the  ap- 
plication was  not  ex  parte  but  on  notice,  and  as  to  the 
last  objection  the  registrar  is  clearly  wrong. 

Counsel  during  the  course  of  his  argument  cited  Greig 
V.  Watson,  7  V.  L.  R.  (E.)  79,  and  Ro^  v,  Victorian  Per- 
manent Building  Society,  8  V.  L.  R.  (E.)  254,  at  p.  272. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court: — In 
this  case  we  are  of  opinion,  speaking  genei'ally,  that  hav- 
ing regard  to  the  features  of  the  case  itself,  the  decision 
of  the  registrar  was  right.  The  view  he  has  taken  of  the 
Act  in  relation  to  this  land,  which  was  mortgaged  under 
the  old  Act,  is,  we  think,  correctly  conceived.  As  to  the 
argument  advanced  by  Mr.  Agg,  that  this  case  is  an  ex- 
ception to  the  general  and  settled  rule  because  the  par- 
ties agreed  that  each  instrument  should  be  a  security  for 
the  same  sum,  we  do  not  think  it  is  sustainable.  The  fal- 
lacy of  that  argument  seems  to  us  to  be  that  it  does  not 
observe  that  this  is  an  application  for  foreclosure,  and 
not  the  exercise  of  a  power  of  sale.  Under  a  power  of 
sale  the  mortgagee  and  mortgagor  might  do  what  they 
agreed  to  do.  But  where  the  matter  is  one  not  springing 
out  of  the  exercise  of  the  power  of  sale,  but  is  based  on 
the  section  of  the  Act  authorising  foreclosure,  then  in 
that  case  the  sale  must  be  a  sale  such  as  is  contemplated 
by  the  Act,  and  not  such  a  sale  as  has  been  agreed  to  be- 
tween the  parties.  We  therefore  think  that  this  sum- 
mons must  be  dismissed  with  costs. 

SolicitorB  for  the  applicant : — Wisewoald,  Qibbe  &  Wisewonld. 
Solicitor  for  the  Registrar  of  Titles : — Gninness. 
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BBINOrSG  LAND  UNDER  THE  ACT. 
(a)  WHAT  INT£B£ST  IK  LAND  MAY  BE  B£6IBT£BED. 

Incorporeal  hereditaments^ 

Tlie  Court  does  not  lay  down  as  a  rule  that  all 
incorporeal  hereditaments  are  incapable  of 
registration.  For  example,  a  rent-charge 
issuing  out  of  land  not  brought  under  the  Act 
may  be  the  subject  of  a  certificate  of  title.  The 
rule  extends  only  to  those  incorporeal  here- 
ditaments which  consist  of  mere  easements  as 
distinguished  from  actual  estates  in  the  land. 
In  re  the  "  Transfer  of  Land  Statute,"  Ex  parte 
Cunningham,  3  V.  L.  R  (L.)  199 138 

Trustee  in  fee,  not  having  power  of  sale,  may  make 
application. 
Section  17  (1)  of  the  "  Transfer  of  Land  Stat- 
ute "  (Victoria,  No.  301),  provides  that  the  per- 
son claiming  to  be  the  owner  of  the  fee  simple, 
either  at  law  or  in  equity,  may  apply  to  bring 
the  land  under  the  Act.  Held,  that  trus- 
tees ini  fee  of  land,  not  having  power  of  sale, 
are  "owners"  within  the  meaning  of  Sec. 
17(1),  and  entitled'  to  bring  land  under  the 
operation  of  the  Act.  In  re  the  "  Transfer  of 
Land  Statute  "  and  In  re  application  of  Benn 
&  Grice,  12  V.  L.  R.  360 282 

Application  on  behalf  of  paper  title  fnay  be  re- 
strained by  otcner  in  adverse  possession^ 
An  owner  in  adverse  possession,  whose  posses- 
sory title  had  matured,  sought  to  restrain  the 
person  holding  the  paper  title  to  the  land  from 
proceeding  with  an  application  to  have  him- 
self registered  as  proprietor  under  the  "  Trans- 
fer of  Land  Act,  1890  "  (Victoria).  The  plain- 
tiff did  not  invoke  the  special  jurisdiction 
given  to  the  Court  by  that  Act,  but  proceeded 
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a8  by  ordinary  action.  No  objection  was  taken 
on  the  pleadings^  nor  at  the  trial,  to  the  plain- 
tiff's mode  of  procedure,  and  the  Court  granted 
the  injunction  as  sought.  Held,  on  appeal, 
that  the  Court  had  jurisdiction  to  grant  •tiie  in- 
junction as  sought,  and  that  under  the  circum- 
stances it  was  rightly  exercised.  Bethune  v. 
I'orteous,  14  A.  L.  T.  265 553 

Jurmliction  of  Courts  to  interfere^ 

H.,  who  had  entered  as  a  tenant  to  K.,  after 
her  decease,  intestate,  without  next  of  kin, 
set  up  title  by  possession  and  made  applica- 
tion to  bring  the  land'  under  the  ''  Transfer  of 
Land  Statute"  (Victoria).  A  caveat  was 
lodged  on  behalf  of  the  Crown,  and  it  was  held 
that  a  Court  of  Equity  had  jurisdiction  to  en- 
tertain an  infomnationi  by  the  Attorney-Gen- 
eral for  a  declaration  of  the  title  of  the  Crown 
by  escheat,  although  the  information  showed  a 
legal  title  in  the  Crown  and  no  special  ground 
of  equitable  jurisdiction.  The  injunction  asked 
was  granted,  restraining  the  Registrar  of  Titles 
from  dealing  ^ith  llhe  land.  Attorney-General 
V.  Hoggra,  eS  V.  L.  B.  (E.)  Ill 134 

{b)  DUTIES  OF  REGISTRAR    OR  C0MMI8SI0NEH. 

Has  a  discretion  to  refuse  to  register  applicant 
The  true  construction  of  Sees.  19  amd  21  of  the 
"Transfer  of  Land  Act,  1874''  (West  Au- 
stralia), is  that  the  commissioner,  though  he 
has  intimated  to  an  applicant  for  registration 
that  his  title  is  fairly  made  out,  is  not  bound 
to  register  the  title  merely  by  reason  of  the 
issue  of  the  prescribed  notices  and  th^  non- 
appearance of  a  caveat.  Such  notices  may  pro- 
duce information,  and  the  commissioner,  in 
consequence  thereof,  or  of  reconsideration,  has 
a  discretion  to  refuse  to  register.  The  remedy 
of  the  applicant  is,  under  Sec.  120,  to  require 
the  commissioner  to  set  forth  his  reasons,  and 
then  summon  him  before  the  Court  to  maintain 
his  case.  Manning  t.  The  Commissioner  of 
Titles,  L.  R  15  App.  Gas.  195 21 

To  int^estigate  all  questiouHy  though  he  map  think 
one  objection  fatal 
When  in  the  investigation  of  title  upon  an  ap- 
plication to  bring  land  under  the  "Transfer of 
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Land  Statute  "  (Mctoria,  No.  301),  one  objection 
appears  which  the  commiasioner  considers 
fatal,  yet  all  questions  arising  on  the  title 
should  be  considered;  the  applicant  ought  not 
to  be  compelled  to  take  out  several  summonses 
on  one  title.  In  re  the  "  Transfer  of  Land  Sta- 
tute," Ex  parte  Bowman,  7  V.  L.  R.  (L.)  314. .       383 

To  postpone  application  if  appeal  pefiding- 

The  Regiatrar  of  Titles  is  not  justifled  in  refus- 
ing to  bring  land  under  the  ''  Transfer  of  Land 
Statute"  (Victoria,  No.  301),  solely  on  the 
ground  of  an  interpretation  by  the  Commis- 
sioner of  Titles  of  a  devise  in  a  will,  in  opposi- 
tion to  a  decision  of  the  Supreme  CJourt  on  the 
same  devise;  and  that,  although  his  interpreta- 
tion is  supported  by  a  decision  of  the  Supreme 
Court  of  a  neighbouring  colony  upon  the  some 
devise.  His  course,  if  an  appeal  depends,  is 
to  postpone  the  determination  of  tUe  applica- 
tion until  the  question  has  been  finally  decided 
on  appeal.  But,  as  he  is  the  guardian  of  the 
assurance  fund,  the  Court  is  slow,  to  certify 
"  that  there  was  no  probable  ground  for  such 
refusal,"  so  aB  to  deprive  him  of  hi«  costs  of  a 
mimmons  under  Sec.  135.  In  re  the  "  Trans- 
fer of  Land  Statute,"  Ex  parte  Bowman,  7 
V.  L.  R.  (L.)  314 383 

May  take  increased  indemnity  for  uncertain  title- 

A  trustee,  having  power  to  sell  or  mortgage, 
executed  a  mortgage  containing  a  power  of 
sale  in  case  of  defai3t.  The  purchaser  from  the 
mortgagee  applied  to  bring  the  land  under  the 
"  Transfer  of  Land  Statute"  (Victoria,  No.  301). 
The  Pommiftsioner  of  Titles  refused  to  register 
the  land.  T'pon  the  case  stated  by  the  com- 
missioner, it  appeared  that,  while  at  law  the 
validity  of  the  sale  could  not  be  impeached, 
the  probahility  of  the  sale  being  supported  in 
equity  depended  on  whether  the  land  was 
sold  at  an  undervalue,  or  whether  there  was 
any  irresnilarity  that  had  not  been  disclosed. 
Held,  that  the  commissioner  must  register  the 
purchaser,  but  could  protect  the  assurance 
fund,  under  Sec.  .32  of  the  Act.  from  the  risk 
o^  uncertain  titl»^  by  such  additional  indem- 
nity as  in  his  discretion  was  necessarv.    In 
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the  matter  of  the  "  Transfer  of  Land  Statute," 
and  In  the  matter  of  Charles  Salter,  2  V.  R  (L.) 
113 243 

(c)  CAVEATS  FORBIDDING  THE  BRINGING  OF  LAND 
UNDER  THE  ACT. 

Caveator   in    possession  not  entitled  to  order  re- 
straining registrar. 

Where  the  caveator  i»  in  poasession  and  bases 
hia  title  on  adTerse  possession,  he  cannot  get 
an  order,  under  Sec  24  of  the  ^Tranrfer  of 
Land  Statute"  (Victoria,  No.  301),  restraining 
the  registrar  from  bringing  the  land  under  the 
Act  The  caveator  may  remain  in  possession 
and  successfully  resist  an  action  of  ejectment 
In  re  the  ''Transfer  of  Land  Statute,"  Ex 
parte  Brown,  5  V.  L.  R  (L.)  5 381 

Overruled  by  Bethune  v.  Porteoue,  14  A.  L.  T. 

265    553 

Onus  probandi  as  hettceen  caveator  in  possession 
and  applicant- 

The  applicant  showed  a  complete  documen- 
tary title,  and  proved  that  he  waa  in  posses- 
sion within  twenty  years  next  before  his  ap- 
plication. Heldj  ae  between  the  applicant  and 
the  caveators  in  possession,  that  the  onus  was 
on  the  caveators  to  sfiew  that  the  applicant's 
title  had  been  defeated,  i.e.,  that  his  entries 
on  the  land  wheni  vacant  within  the  twenty 
years  had  been  ineffective,  in  other  words,  had 
not  been  made  animo  possidendi,  or  had  been 
made  after  his  title  hadi  been  extinguished. 
Soiling  V.  Broughton,  App.  Oas.  (1893)  55G... .         72 

Caveators  refnedies- 

The  (^ourt  has  jurisdiction,  undier  Sec  24,  of 
the  ''  Transfer  of  Land  Statute"  (Victoria,  No. 
301),  to  make  an  order  restraining  the  Regis- 
trar of  Titles  from,  bringing  land  under  the 
Act,  although  no  suit  or  action  has  been  in- 
stituted, where  no  other  remedy  is  open  to  the 
caveator.  Ex  parte  Gunn,  3  V.  L.  R  (L.)  3«.  425 
In  Victoria,  it  was  held  that  a  Judge  in  Cham-  . 
bers  had  no  jurisdiction  upon  summons  to 
make  an  order  under  the  *^  Transfer  of  Land 
Statute"  (No.  301),  Sec.  24,  to  restrain  the 
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registrar  from  bringing  land  undfer  the  Act. 
The  caveator  must  bring  an  action  or  file  a 

bill.    In  re  Power,  6  W.  W  &  a'B.  (L.)  81 361 

Bnt  this  was  overruled  in  Ex  parte  Gunn,  4 

V.  L.  R  (L.)  36 425 

See  also  Ex  parte  Bei^sel,  3  V.  L.  R  (L.)  53. .       333 

Lapse  of  caveat 

Section  24  of  the  *'  Transfer  of  Land  Statute  " 
(Victoria,  No.  301),  provides  that  a  caveat  shall 
be  deemed  to  have  lapsed  unless  the  caveator, 
within  the  time  limited  for  that  purpose,  shall 
have  taken  proceedings  in  a  Court  of  com- 
petent jurisdiction  to  establish  his  title.  Held, 
that  this  provision  does  not  create  a  new 
juri«dietion  in  Courts  of  Equity,  but  dinects 
such  proceedings  as  would  be  appropriate, 
apart  from  the  Act,  to  establish  the  rights  of 
the  caveator,  and  makes  notice  of  such  pro- 
ceedings when  served  upon  thfe  registrar  a 
stop  to  registration.  Hodgson  v.  Hunter, 
3  V.  R  (E.)  61 203 

Map  be  waived  by  applicants  conduct 

Section  23  of  the  Real  Property  Act  of  New 
South  Wales  (26  Vic.  No.  9),  provided  that 
after  the  ^expiration  of  three  months  from  the 
lodging  of  the  caveat,  it  shall  be  deemed  to 
have  lapsed,  unless  in  the  meantime  proceed- 
ings be  taken  by  the  caveator  to  establish  his 
rights.  Upon  such  lapse  the  applicant  is  en- 
titled to  ask  the  Court  for  an  order  remov- 
ing the  caveat  The  maxim,  Qui  libet  potest 
renunciare  juri  pro  se  introducto,  applies  ; 
th'erefore,  it  is  competent  for  the  applicant  to 
waive  the  lapse  of  the  caveat  under  Sec.  23, 
and  such  waiver  may  be  by  conduct.  After 
such  waiver,  it  is  too  late  to  apply  for  an  order 
to  remove  the  caveat  on  the  ground  that  pro- 
ceedings were  not  taken  within  the  time  pre- 
scribed In  a  case  where  more  than  three 
months  had  elapsed  since  the  lodging  of  the 
caveat,  the  applicant  stated  a  case  under  the 
statute  for  the  opinion  of  the  Court  and  ob- 
tained an  order  for  the  caveator  to  state  and 
file  a  case  in  her  behalf,  which  she  did.  The 
applicant  did  not  further  proceed  with  his 
application,  but  moved  to  have  thfe  caveat  S'^t 
aside  upon  the  ground  that  the  caveat  ha»l 
lapsed.    Held,  that  the  applicant  had  waived 
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the  benefit  of  Sec.  23,  by  wdiich  the  ca>'eat  liad 
lapsed.  For  tbe  steps  taken  by  the  applicant 
assumed  and  proceeded  on  the  assum/ption  of 
the  continued  lexistence  of  the  caveat.  It  is  a 
question  of  fact  in  each  case  whether  there 
has  been  a  waiver  or  not  Wilson  v.  Mcintosh, 
6  R.  (February,  1894)  429 78 

AftiT  lapse,  no  jurisdiction  in  Court  to  revive^ 
After  a  caveat  has  lapsed,  the  Court  has  uo 
po\it?r  to  make  an  order,  under  Sec.  24  of  the 
"  Transfer  of  Land  Statute  "  (Victoria,  No.  301), 
restraining  the  registrar  from  bringing  the 
land  under  the  Act.  In  re  the  "Traji'sfer  of 
Land  Statute"  and  caveat  of  Hannah  Sum- 
mers, Ex  parte  Aylwin,  4  V.  L.  R.  (L.)  116 403 

Remorinq  caveats 

A  caveat  was  lodged,  under  Sec  22  of  the 
"Transfer  of  Land  Statute"  (Victoria,  No. 
301),  forbidding  the  bringing  of  the  land  under  • 
the  statute.  A  rule  nisi  to  remove  the  caveat 
was  not  properly  served  upon  the  caveator  by 
leaving  it  at  the  address  named  in  the  caveat 
at  a  time  when  no  person  was  present  at  the 
address  to  receive  it.  If  the  affidavit  of  ser- 
vice shows  that  mode  of  service,  no  counter 
affidavit  is  required  denying  knowledge  of  the 
service.  An  admission  by  the  caveator  that 
the  rule  nisi  reached  his  hands  two  days  before 
it  was  made  absolute  does  not  cure  the 
defect.  (There  is  a  provision  in  Sec.  116  of  the 
Act  No.  301,  which  relates  only  to  caveats 
lodged  in  respect  ot  land  ali^eady  under  the 
statute).  In  re  the  caveat  of  J.  B.  Slack,  and 
the  application  of  W.  H.  Winder,  1  V.  L.  R. 
(L.)    319   248 


i 


CERTIFICATES  OF  TITLE. 

(a)  CANCELLATION   OF  CERTIFICATES. 

An  applicant  to  bring  land  under  the  Vi-ctorian 
Watute  (No.  301)  obtained  a  certificate  of  title 
by  representing  that  a  person  in  possession 
was  merely  a  trespasser.  After  becoming 
registered  proprietor,  the  applicant  brought 
an  action  of  ejectment  against  the  alleged 
trespasser,  who  established'  in  his  defence  a 
title  to  the  same  lands  by  possession.    He 
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then  applied  to  the  Court,  and  it  was  ordered 
that  the  proprietor  deliver  up  the  eertiflcate  to 
be  cancelled.  In  re  the  ^'Transfer  of  Land 
Statute,"  Ex  parte  Rigbv,  9  V.  L.  R.  (L.),  417. .  459 
.Where  a  certificate  was  impeached  for  fraud, 
Held,  the  Court  has  no  jurisdiction  to  order 
the  cancellation  of  a  certificate  of  title.  Th** 
proper  mode  of  giring  relief  from  tihe  inequit- 
able effect  of  such  a  certificate  is  by  ordering 
the  registered  proprietor  to  execute  a  transfer. 
[But  Sec.  139  of  the  "Transfer  of  Land 
Statute'-  (Victoria,  No.  301),  was  not  referred 
to,  and  perhaps  overlooked].  Gunn  v.  Harvey, 
1  V.  L.  R.  (E.)  Ill 294 

Form  of  order  made- 

Section  139  of  the  "  Transfer  of  Land  Statute  " 
(Victoria,  No.  301),  provides  that  upon  recovery 
of  land  from  the  registered  proprietor  by  any 
proceeding  at  law  or  in  equity,  it  shall  be 
lawful  for  the  C/Ourt  or  a  Judge  to  direct  the 
registrar  to  cancel  any  certificate  of  title,  and 
to  substitute  such  certificate  as  the  circum- 
stances of  the  case  may  require.  But  where 
the  owner  of  land,  who  had  be<en  deprived  of 
it  by  the  defendant  having  brought  it  under 
the  Act,  and  having  obtained  a  certificate  of 
title  in  his  own  name,  obtained  judgment,  the 
Court  did  not  order  the  Registrar  of  Titles  to 
cancel  such  certificate,  for  he  was  not  made  a 
piarty  to  the  action;  but  ordered  the  defendant 
to  give  up  possession  of  the  land,  with  mesne 
profits  for  th^e  time  he  had  been  in  occupation ; 
also  to  deliver  up  the  duplicate  certificate  of 
title  and  to  execute  a  transfer  to  the  plaintiff. 
The  defendant  wan  not  allowed  the  expense  of 
bringing  the  land  under  the  Act.  Ogle  v, 
Aedy,  13  V.  L.  R.  461 285 

(I)  RECTIFYING  CERTIFICATES   AND  REGISTKU. 

Section  132  of  the  "  Transfer  of  Land  Statute  " 
(Victoria,  No.  301),  pro\ides  for  the  cancelling 
or  correcting  of  certificates  issued  in  error. 
"  What  is  the  meaning  of  error  ?  Not,  in  my 
opinion,  a  mistake  of  fact  only,  but  also  an 
error  in  law."  Per  Stawell,  C.J.,  In  re 
*'  Transfer  of  Land  Statute,"  Ex  parte  Bond,  6 
V.  L.  R.  (L.)  458 257 
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The  name  of  a  registered  owner  having  been 
removed  in  favour  of  a  flctitioue  and  non- 
existing  transferee  as  the  result  of  a  forged 
transfer,  a  mortgage  purp(H*ting  to  have  been 
executed  by  sui-h  transferee  was  subsequently 
put  upon  the  register  by  bona  fide  mortgagees. 
In  a  suit  by  the  true  owner  against  the  regis- 
trar, the  mortgagees  and  the  perpetrator  of  the 
fraud,  held,  (a)  that  the  plaintiff's  name  must 
be  restored  to  the  register;  (b)  that  the  mort- 
gage was  invalid,  and  did  not  in  favour  of  the 
mortgagees  constitute  an  incumbrance  on  the 
plaintiff's  title;  though  under  the  Act  (No.  301, 
Victoria)  it  would  have  that  effect  in  favour 
of  a  bona  fide  registered  transferee  thereof. 
Gibbs  V.  Messer,  A.  C.  (1891)  248 1 

(c)  RECALLING    CERTIFICATE. 

Upon  application  for  mandamus  to  the  regis- 
trar to  give  his  reasons  for  refusing  to  call  in 
a  certificate  of  title,  and  to  call  ii^  the  said 
certificate  of  land  under  the  Victorian  Statute 
(No.  301),  the  application  was  refused  on  the 
ground  that  Sec  132  of  the  Act  provided  for 
calling  in  certificates  in  case  it  shall  appear  to 
the  satisfaction  of  the  registrar  that  any  cer- 
tificate was  issued  in  error,  and  it  wai  not 
provedi  in  this  case  that  it  so  appeared  to  the 
satisfaction  of  the  registrar.  Be  O'Oonnell 
and  the  **  Transfer  of  Land  Statute,"  6  A.  L. 
T.  85 523 

(//)  CONCLUSIVENESS  OF  CERTIFICATE. 

General  grounds  for. 

The  main  object  of  the  Act  (Victorian 
"Tk-ansfer  of  Land  Statute"),  and  the  Is^gis- 
lative  scheme  for  the  attainment  of  that 
object,  are  equally  plain.  The  object  is  to 
save  persons  dealing  with  registered  pro- 
jwietors  fi'om  the  trouble  and  expense  of  going 
behind  the  register  in  order  to  investigate  the 
history  of  their  author's  title  and  to  satisfy 
themselves  of  its  validity.  That  end  is  accom- 
plished by  providing  that  every  one  who 
purchases,  in  bona  fide  and  for  value,  from  a 
registered  proxwietor,  and!  enters  his  deed  of 
transfer  or  mortpag:*  in  the  register,  shall 
thereby   acquire   an    indefeasible    right,   not- 
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withstanding  the  inflinnity  of  his  author's  title. 
Lord  Watson  in  Gibbs  v.  Messer,  A.  C.  (1891), 
248,  254  1 

Crown  bound 

Though  not  expretssly  dieclared  to  be  bound, 
the  Croi^vn  is  bound  by  the  provisions  of  the 
"  Transfer  of  Land  Statute  "  (Victoria,  No.  301). 
Attorney-Oeneral  v.  Gold«brongh  and  others, 
15  V.  L.  R.  638 402 

Not  conclusive  as  excluding  casemetits. 

Held,  affirming  judgment  of  the  Supreme 
Court  of  Victoria  (15  V.  L.  R.  615),  that  the 
omission  on  the  appellant's  and  respondent's 
certificates  of  title  to  their  respective  lands 
under  the  "Transfer  of  Land  Statute"  to 
record  the  easement  did  not  bar  the  respond- 
ent's claim  or  relieve  the  servient  tenement 
of  its  liability.  James  v.  Stevenson,  A.  0. 
(1893)  162   13 

See  infra,  sub-titlie  "  Easement0  and  registra- 
tion thereof." 

Conclusive  if  easement  speoified. 

Where  a  right  of  way  is  specified  in  a  certifi- 
cate of  title  [issued  under  the  "Transfer  of 
Land  Statute"  (Victoria,  No.  301),]  of  the 
servient  tenement,  the  correctness  of  the  cer- 
tificate cannot  be  impugned  in  an  action  of 
trespass.    Jones  v.  Park,  5  V.  L.  R  (L.)  167. .       421 

Certificate  is  conclusive  evidence  of  title- 

An  uncertificated  in«K>lvent  became  lessee  of 
an  allotment  under  the  "Land  Act,  1865" 
(Victoria).  His  official  assignee  wa«  registered 
as  the  proprietor  under  the  "  Transfer  of  Land 
Statute"  (Noi.  301),  but  was  not  registered 
under  the  "Land  Act."  Th'e  assignee  trans- 
ferred to  B.,  who  registered  this  transfer  under 
both  Acts,  and  procured  a  ".ertificate  of  title. 
In  ejectment  by  the  registered  transferee 
against  the  insolvent,  where  plaintiff  proved' 
these  facts,  held,  that  if  plaintiff  had'  relied  on 
his  certificate  of  title,  he  might  have  suc- 
ceeded; but  as  he  went  outside  the  certificate, 
and  thereby  showed  he  had  not  the  legal 
estate,  he  must  be  nonsuited.  Miller  v. 
Moresey,  2  V.  R  (K)  39 436 
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In  a  further  proceeding  in  ejectment  between 
the  same  parties,  the  plaintiff,  who  had 
obtained  from  the  registrar  a  new  certificate 
in  substitution  for  the  one  produced  in  the 
former  action,  put  in  the  pew  certificate  and 
gave  no  other  evidence.  Upon  motion  for  non- 
suit, held,  that  the  certificate  was  conclusive 
evidence  that  the  person  named  in  it  is  pro- 
prietor. It  is  not  necessary  to  prove  the  pre- 
liminary steps  taken  to  procure  the  certificate. 
Miller  v.  Moresey,  2  V.  R.  (L.)  193 4.38 

If  nlied  on  as  condumrc,  certifimte  must  Im  prndufrd* 
Section  47  of  the  ''Land  Transfer  Statute-' 
(Victoria,  No.  301),  provides  that  the  certificate 
of  title  shall  be  conclusive  evidence  that  the 
registered  proprietor  is  seised  or  possessed  of 
the  estate  or  interests  therein  described. 
Where  a  certificate  of  title  has  been  obtained, 
the  proprietor  must  produce  it  in  a  suit  in 
whi(*h  he  would  rely  upon  it  aa  conclusive. 
The  Shamro4*k  Company  (registered)  v.  Farns- 
worth,  2  V.  L.  R  (E.)  Ifio 176 

Duplicatv  (rrtifimte  is  prima  facie  evidcnrr  of  iifle^ 
A  duplicate  certificate  of  title  under  the 
Victorian  Statute  (No.  301)  is  admissible  as 
prima  faerie  evidence  of  title  in  ejectment. 
(Sed.  qu.  whether  the  words  "  every  certificate 
of  title  issued,"  in  Sec.  47,  do  not  include  the 
duplicate  original  certificate  issued  to  the  pro- 
prietor, and  which  therefore  becomes  under 
the  section  conclusive  evidence  that  the  person 
named  in  such  certificate  as  the  proprietor  is 
seised  or  jnyssessed  of  the  estate  or  interest 
therein  described).  Wilkinson  v.  Brown,  1  V. 
R  (L.)  86 4.3:^ 

ExiX'ptions  to  condtisivcne^s —  Trusts- 

Sections  49  and  50  of  the  "  Transfer  of  Land 
Statnte"  (No.  301,  Victoria),  protect  a  pur- 
chaser from  the  i^gistered  proprietor  against 
incumbranc^es  and  trusts,  but  does  not  absolve 
him  from  the  obligation  of  performing  an  agree- 
ment into  which  he  has  entered,  or  deprive  the 
CJourt  of  the  power  to  enforce  su<?h  perforni- 
ance.  So  where  G.  sold  to  C.  a  piece  of  land, 
and  the  agreenvent'  was  too  uncertain  in  the 
description  of  the  land  to  have  been  enforced. 
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but  C.  paid  the  purchase  money,  entered  into 
poaseasion  and  made  improvements;  G.  after- 
wards sold  to  S.  the  balance  of  the  land,  but 
the  transfer  to  H.  included  the  piece  in  posses- 
sion of  C;  8.  had  notice  of  C/s  rights,  and 
afterwards  gave  a  document  to  C,  that  he  had 
sold  to  O.  the  same  parcel  for  the  original  con- 
sideration paid  by  C.  to  (>.:  it  was  held,  that 
whatever  the  document  signed  by  S.  ought  to 
be  tenned,  it  amounted  to  a  recognition  by  S. 
that  he  was  a  trustee  for  C.  of  the  parcel 
occupied  by  C,  and  that  this  trust  could  be 
enforced.  Cunningham*  v.  Gundry,  2  V.  L.  R 
(E.)  197 161 

ToJioitrcr  faking  irithout  notice  of  trust 

The  protection  of  Sec.  50  of  the  Statute  of 
Victona  (No.  301)  does  not  extend  to  the 
case  of  a  transfer  without  notice  of  the  trust  ' 
without  consideration  at  the  time  of  the 
transfer,  or  if  there  be  no  previous  legal  obliga- 
tion to  transfer.  So  in  a  case  where  an 
administratrix,  the  registered  proprietor  of  the 
intestate's  lani,  before  her  remarriage,  by  an 
agreement  void  under  the  Statute  of  Frauds, 
agreed  to  transfer  to  her  proposed  husband, 
who  did  not  know  that  she  held  as  adminis- 
tratrix, land  purchased  by  her  with  money 
raised  by  mortgage  of  the  trust  estate,  and 
therefore  impressed  with  the  same  trust,  after 
marriage  the  land  was  transferred,  and  the 
husband  became  registered  as  proprietor.  In 
a  suit  for  administration  of  the  intestate's 
estate,  it  was  held,  that  as  the  void  ante- 
nuptial agreement  formed  no  valuable  con- 
sideration for  the  transfer,  that  the  transferee 
was  not  protected  by  Sec.  50  of  No.  301.  Crow 
V.  Campbell,  10  V.  L.  R.  (E.)   186 8T 

Fraud. 

Section  153  of  the  "  Transfer  of  Land  Statute  " 
(Victoria,  No.  301),  provides  that  a  certificate  of 
title  procuredl  by  fraud  shall  be  void  as  against 
ali  parties  to  the  fraud.  Held,  that  the  mere 
fact  thiat  the  plaintiflF,  in  his  application  to 
bring  land  under  the  Act,  stated  that  the  land 
and  the  adjacent  ground  were  unoccupied  does 
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not  make  the  certificate  void;  there  must  be  a 
guilty  intention.  Wiggins  v.  Hammill,  4  V.  L. 
R.  (L.)   63 JJC3 

Toluntary  transactions- 

A  volnntary  settlement  of  land  under  the 
"  Transfer  of  Lanil  Statute  "  (Victoria,  No.  301), 
is  void  under  the  27  Eliz.  Gap.  4,  as  against  a 
subsequent  purchaser,  with  notice,  from  the 
settlor,  notwithstanding  that  the  volunteer 
hold«  a  certificate  of  title  as  registered  pro- 
prietor under  the  Act;  and  such  subsequent 
purchaser  may  maintain  an  action  for  si>ecific 
performance  against  the  settlor  and  the  regis- 
tered proprietor.  "  The  language  of  protection 
to  proprietors  was  intended  for  real  pur- 
chasers under  the  Act  and  persouj^  dealing 
.with  them,  not  to  son«  taking  presents  from 
their  fathers.  To  hold  otherwise  would  make 
the  Act  protect  eases  of  real,  as  well  as  con- 
structive, fraud,"  Molesworth,  J.  Oolechin  v. 
Wade,  3  V.  L.  R.  (E.)  266 278 

Adverse  possession. 

Section  49  of  the  *' Transfer  of  Land  Statute" 
(Victoria,  No.  301),  provides  that  the  land  in- 
cluded in  any  certificate  of  title  shall  be 
deemed'  subject  to  any  right  subsisting  under 
any  adverse  possession  of  such  land.  HeM,  per 
Fellow8>  J.,  ^  adverse  possession  "  means  pos- 
session in  fact  as  ostensible  owner,  as  dis- 
tinguished from  clandestine  trespass ;  the 
words  hare  not  the  technical  meaning  put 
upon  them  in  the  old  law.  The  only  inquiry 
is  as  to  the  fact  of  possession,  and  n<ot  as  to  it^ 
^  rature.  When  the  wrong  man  is  in  and!  the 
right  man  is  out  of  possession,  the  possession 
is  "  adverse  "  within  the  meaning  of  the  Act. 
Per  Stephen,  J.  To  raise  a  presumption  of 
"  rights  acquired  "  so  as  to  invalidate  a  certifi- 
cate of  title,  there  must  have  been  a  possession 
incompatible  with  a  freehold  in  the  claimant, 
and  the  acts  of  ownership  must  amount  to 
evidence  of  such  a  possession.  Staunton  v. 
Brown,  1  V.  L.  R.  (L.)  150 213 

I/eases. 

Section  49  of  the  Victorian  Statute  (No.  301) 
provides  that  the  land  included  in  the  certi- 
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flcate  of  title  shall  be  deemed  subjeet,  where 
the  possession  is  not  adverse,  to  the  interest 
of  any  tenant  of  the  land,  notwithstanding 
the  same  may  not  be  specially  notified  as  an 
en^eumbrance  on  such  certificate.  '* Tenant" 
includes  every  tenant  who  is  in  actual  oc- 
cupation and  holds  under  some  landlord; 
every  interest  in  the  land  of  such  a  tenant 
which  ^arrows  out  of,  and  is  not  disseverable 
from,  his  right  to  continue  in  occupation  as 
'  a  tenant,  is  protected  by  the  terms  of  this 
provision  against  the  claim  of  a  proprietor 
under  a  certificate  of  title.  Sandhui-st  Mu- 
tual Permanent  Investment  Building  Society 
V.  Gissing,  15  V.  K  R.  829;  11  A.  L.  T.  (\2. ...       466 

Tenant H*  rUjhtH. 

Section  40  of  the  "  Transfer  of  Land  Statute  " 
(Victoria,  No.  :301),  provides  that  a  certificate 
of  title  shall  be  deemed  to  be  subject  to  any 
rights  subsisting  under  any  adverse  posses- 
sion, and  also  when  the  possession  is  not  ad- 
verse to  the  interest  of  any  tenant  of  the  land. 
^T\\4i  second  exceptional  provision  relates 
to  the  interest  of  any  tenant  of  the  land 
— that  is  all  interests,  not  merely  the  tenant 
interests."  "The  49th  section  saves  all  the 
tenant's  rights.  One  in  possession  as  a  ten- 
ant at  will  does  not  (»(mie  under  the  protec- 
tion of  the  provision  for  adverse  possession, 
but  would  have,  among  his  other  occupiei*^s 
rights,  a  light  to  rely  on  possession  under  the 
'*  Statute  of  Limitations."  Molesworth,  J., 
in  Robertson  v.  Keith,  1  V.  R.  (E.)  11. 366 

Tenant  at  will 

Tenancv  at  will  is  an  interest  within  Sec.  49  of 
the  "  Transfer  of  Land  Statute  "  (Victoria,  No. 
801);  therefoi^e,  where  B.  entered  into  posses- 
sion of  land  under  a  contract  made  with  a  per- 
son from  whom  those  seeking  to  eject  him 
themselves  derived  title,  it  was  held,  that  be- 
fore they  could  maintain  ejectment  against 
R  Hiey  must  demand  possession  from  him. 
Colonial  Rank  v.  Roach,  1  V.  R.  (L.)  165 374 

H.  TOH.  CA8.— 37 
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in  writing  to  be  regi4atered'  as  proprietor"  is  , 

given  by  express  words,  and  it  is  to  them  only  \ 

that  this  form  of  expression  is  applied  in  the  i 

Act.    Except  in  these  cases,  and  in  the  addi- 
tional case  of  a  sale  under  a  writ  of  fi.  fa-  is- 
sued out  of  the  Supreme  Court,  Sec.  106,  ap-  i 
plication  for  registration  must  be  made  by  the                           I 
registered  proprietor.       In    re  "Transfer    of  ' 
Land  Statute,"  Ex  parte  Davies  and  Inman,  11 
V.  L.  R.   780 273  I 


(6)  PROVISIONS  AS   TO  FRAUD. 

2sominal  Vimaideratlon  not  haihje  of  fraud* 

"The  nominal  consideration  of  £5  I  con- 
sider immaterial.  It  was  introdu<*ed,  I  be- 
lieve, according  to  an  old  habit  of  convey- 
ancers in  voluntary  transactions,  and  is  not, 
I  think,  a  badge  of  fraud."  Molesworth,  J., 
in  Crow  v.  Campbell,  10  V.  L.  R.  (E.)  186,  194.        87 

Example  of  fraud* 

**I  would  instance  as  to  what  might  be  deemed 
fraud  under  the  *  Transfer  of  Land'  Statute' 
(Victoria,  No.  301),  collusion  between  pro- 
prietor, vendor,  and  vendee,  to  defeat  an  equit- 
able interest,  or  means  taken  by  the  vendee 
to  induce  a  person  having  equitable  interests 
not  to  enforce  hi«  rights  or  lod^e  ai  caveat." 
Per  Molesworth,  J.,  in  Robertson  v.  Keith, 
1  V.  R  (E.)  11 366 

Definition  of  fraud* 

*'  Fraud,  in  Sec.  74  of  the  '  Transfer  of  Land 
Act,  1890,'  means  moral  turpitude,  actual  dis- 
honest dealing,  and  does  not  include  what  is 
known  afi  *  constructive  fraud.' "  Per  Willianus, 
J.  "  The  fraud'  referred  to  in  the  *  Transfer  of 
Land  Act,  1890,'  is  actual  moral  depravity, 
some  intentional  wrong-doing,  a  wilful  viola- 
tion of  the  common  rules  of  right  and  wrong, 
and  not  constructive  fraud."  Per  Hood,  J. 
Gregory  et  al.  v.  Alger  et  al.,  15  A.  L.  T.  22 532 

^*  Fraud "  means  "  fraud "  on  the  part  of  cither 
transferor  or  transferee* 
Section  50  of  the  "Victorian  Land  Transfer 
Statute"    (No.    301)     commences    with    the 
words  "except  in  the  case  of  fraud,"  and  as 
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•  that  section  is  to  a  great  extent  restrictive 
of  the  rigMs  of  persons  at  law  and  in  equity, 
it  should  be  construed  strictly,  and  the  excep- 
tion liberally.  The  word  "fraud"  there 
meana  fraud  oni  the  part  of  either  party,  and 
•  not  necessarily  of  both.  It  was  not  intended 
that  where  fraud  was  committed  by  the  pur- 
chaser him'self  he  should  be  protected.  Sta- 
well,  C.J.,  in  Otomley  v.  Firebrace,  5  V.  L. 
R  (E.)  57 98 

(c)  NOTICE. 

Statute  protects  aqainst  constntctive,  not  actual 
notice. 
The  "Land  Transfer  Statuh?,"  Victoria  (No. 
301),  protects  against  all  constructive  notices, 
but  does  not  protect  a  purchaser  having  actual 
notice  before  the  contract  is  made  that  the 
proprietor  has  acquired  his  title  by  fraud. 
The  ("Colonial  Bank  of  Australasia  v.  Pie,  6  V. 
L.  R.  (E.)  180 122 

Notice  of  icrit  lodged  for  execution. 

Actual  or  constructive  notice  of  a  writ  of 
fieri  facias  lodged  for  execution  under 
Victorian  Statute  (No.  301,  s.  106),  but  of  which 
a  copy,  accompanied  by  a  statement  of  the 
lands  sought  to  be  affected  thereby,  has  not 
been  served  upon  the  registrar,  does  not 
invalidate  a  transfer  by  the  judgment  debtor 
to  a  purchaser  for  value.  The  Registrar  of 
Titles  V.  Paterson,  L.  R.  2  App.  Cas.  110 58 

Principle  of  notice  not  abolished^ 

The  "Transfer  of  Land  Statute"  (Victoria, 
Xo.  301),  was  not  intended  to  abolish  the 
principle  of  notice.  Notice  of  an  equitable 
interest  in  another,  given  to  a  purchaser  of 
land  under  the  Act  at  any  time  before  he  has 
completed  his  title  by  getting  his  transfer 
refiristered,  is  sufficient  to  entitle  the  person  in 
"•horn  the  equitable  interest  is  to  prevent  the 
issue  of  a  clear  certificate  of  title  to  such  pur- 
chiw^^T.    Oowell  V.  Stacey,  13  V.  L  R.  80 353 

'Limitation  of  princ^iple  of  notice. 

Section  50  of  i\i^  "Transfer  of  Land  Statute" 
(Victoria,  No.  301),  protects  from  notice,  actual 
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or  constructive,  the  purchaser  from  the  regia-  i 

tered  proprietor,  except  in  case  of  fraud.    The  i 

exception  is  not  to  be  construed  to  extend  to 
the  case   of  a  transferee  with   constructive  j 

knowledge  of  the  fraud  of  the  transferor  in  I 

acquiring  title.  So  where  A.  borrowed  money 
of  B.,  and  B.  procured  A.  to  execute  a  transfer 
pretending  it  was  only  a  security,  and  had 
himself  registered  as  proprietor,  and  then 
mortgaged  to  C,  and  the  premises  were  in  the 
occupation  of  a  weekly  tenant  of  A.  through- 
out; held,  that  inquiry  of  the  tenant  would 
have  disclosed  that  the  tenant  was  paying  rent 
to  A.,  and  there  was  therefore  constructive 
notioe  to  C.  of  A.'s  claims,  still  the  section 
protected  C.  Chomley  v.  Pirebrace,  5  V.  L.  R 
(E.)  57,  distinguished.  Cullen  v.  Thompson, 
5  V.  L.  R.  (E.)  147 322 

(<f)  TBANSFEREES  UNDER  SHERIFF'S   SALES. 

A  purchase  at  sheriff's  sale  of  the  interest  of  a 

registered    proprietor,    though    protected    by 

transfer,  held  void  as  against  the  plaintiff,  a 

prior  purchaser  from  the  registered  proprietor, 

on  the  ground  of  legal  fraud;  but  good  as  i 

against  the  registered  proprietor's  right  and  | 

interest  on  unpaid  purchase  money.    Brew  v. 

Jones,  2  V.  R.  (E)  20 \ 376 

Purchaser  from  sheriff  and  unregistered  equitable 
mort(yj(]ve. 
Under  the  lOfUh  Section  of  the  *'  Transfer  of 
Land  Statute  "  (Victoria,  No.  301),  a  purchaser 
of  land  does  not  become  the  transferee,  nor  is 
he  deemed  the  proprietor  thereof  until  the 
transfer  has  been  received  and  entered  by  the 
registrar  in  the  register  book.  The  sale  under 
the  writ  itself  does  not  affect  the  right  of  any 
purchaser  for  valuable  consideration  (includ- 
ing an  equitable  mortgagee)  whose  right  has 
accrued  before  service  of  the  copy  of  the  writ 
upon  the  registrar,  even  though  such  pur- 
chaser had  actual  or  constructive  notice  of 
the  lodgment  of  the  writ  for  execution. 
Against  such  a  purchaser  the  purchaser  from 
the  sheriff  acquires  no  right  until  he  gets  his 
transfer  completed  by  registration  and  be- 
comes the  transferee  and  pi'oprietor;  and  even 
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then  there  may  be  cases  in  which  his  title  to 
the  land  may  be  impugned,  and  he  may  be 
ordered  to  reconvey  to  an  earlier  purchaser, 
of  whose  charge  or  encumbrance  he  has  had 

i  notice.  The  purchaser  from  the  sheriff,  in 
fact,  only  buys  a  charge  upon  the  judgment 
debtor's  interest  in  the  land,  and  that  charge 

•  is  clearly  su'bject  to  an  earlier  equitable  or 
legal  charge.  It  is  by  virtue  of  the  language 
of  the  statute  that  the  moment  the  transfer 
from  the  sheriff  to  the  purchaser  has  been 
entered  on  the  register^  the  purchaser  becomes 
the  transferee,  and  is  to  be  deemed  the  pro- 
prietor thereof.  National  Bank  of  Australasia 
V.  Morrow,  13  V.  L.  R  2 30G 

Purcha^ser  from  ^htriff  and  purchaser  from  judg- 
ment  debtor — Priorities. 
The  Victorian  Statute  (No.  301,  s.  106),  pro- 
vides that  no  mere  registration  of  an  execu- 
tion shall  bind  or  charge  the  land,  but  that 
the  registrar,  on  being  served  with  a  copy  of 
the  writ  of  fieri  facias,  accompanied  by  a 
statement  specifying  the  land  to  be  affected 
thereby,  shall,  after  marking  upon  such  copy 
the  time  of  such  service,  enter  the  same  in  the 
register  book;  and  when  a  sale  of  the  land  is 

'  made  under  the  writ,  the  registrar,  on  receiv- 
ing a  transfer  thereof,  shall  enter  it  in  the 
register  book,  whereupon  the  purchaser  from 
the  sheriff  becomes  the  registered'  proprietor. 

'  Until  the  registrar  is  so  served  with  copy  of 
writ  and  statement,  even  though  the  writ  be 
actually  lodged  for  execution  and  the  pur- 
chaser from^the  judgment  debtor  have  actual 
or  constructive  notice  of  the  writ,  such  pur- 

'  chaser  for  value,  if  his  transfer  be  duly  regis- 
tered, is  entitled  (to  a  certificate  of  title  free 
from  any  claim  by  the  judgment  creditor. 
The  Registrar  of  Titles  v.  Paterson,  L.  R  2 
App.  Cas.  110 58 

Transferee  from  judqineiit  debtor  after  expiry  of 
original  writ  of  fieri  facias  (Victoria)- 
The  judgment  creditor  must  proceed  within 
the  time  limited  by  the  statute  by  actual  sale 
of  the  land;  nor  will  the  issue  of  an  alias  writ 
and  service  of  a  copy  before  expiry  of  the 
original  writ  upon  the  registrar,  with  a  state- 
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ment  of  the  same  lands  to  be  affected  thereby 
as  by  the  original  writ,  render  invalid  a 
transfer  by  the  judgment  debtor  to  a  pur- 
chaser for  value  with  notice,  actual  or  con- 
structive, that  the  judgment  debt  remains 
unsatisfied.  The  Registrar  of  Titles  v. 
Paterson,  L.  R,  2  App.  Oas.  110 58 

Trannfvr  hy  }ndqmenf  debtor  suhfcet  to  icrit  of  fivri 
facias  expiring  mthoiit  sale  made  there- 
under. 
There  is  nothing  in  the  Statute  (Victoria,  No. 
301),  to  prevent  a  judgment  debtor  from  mak- 
ing a  contract  for  the  transfer  of  his  land  to 
a  purchaser  for  value,  subject  to  the  rights 
which  the  Section  (106)  gives  to  an  execution 
creditor,  or  tx>  a  possible  purchaser  through 
the  sheriff.  Such  a  contract  can  be  perfected 
only  by  due  registration,  and  therefore 
remains  defeasible  until  the  writ  is  withdra^Ti 
or  satisfied,  or  the  term  of  three  months  (pro- 
vided by  Sec.  106)  from  the  day  on  which  the 
copy  was  duly  served  upon  the  registrar  has 
expired.  The  Registrar  of  Titles  v.  Paterson, 
L.  R.  2  App.  Cas.  110 58 

(^j  TRANSFERS   BY  INSOLVENTS. 

After  assignee  has  lodged  caution. 

Where  the  assignee  of  an  insolvent  debtor  has 
lodged  a  caution  against  any  dealing  with 
land  forming  part  of  such  estate  under  the 
"  Transfer  of  Land  Act,  1890 ''  (Victoria),  the 
registrar  is  bound  to  ignore  all  dealings  by  the 
insolvent  proprietor.  In  re  Palmateer,  i6  V. 
L.  R.  793 545 

Official  assignee  not  a  purchaser  for  value* 

The  effect  of  Sec.  106  of  the  "  Transfer  of  Land 
Statute"  (Victoria,  No.  301),  is  to  avoid  the 
sale  under  the  writ  of  fieri  facias  as  against  a 
subsequent  purchaser  for  value  from  the 
exe(*ution  debtor,  unless  the  transfer  be  left 
for  repistry  within  three  months  from  the 
date  of  the  service  of  a  copy  of  the  writ  upon 
the  registrar.  The  sale  is  not  avoided  as 
against  the  execution  debtor  himself.  An 
oflBcial  assignee  of  an  execution  debtor  is  not 
a  purchaser  for  value  within  the  meaning  of 
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the  section.  The  I'nited  Handin-Hand  Co.  v. 
National  Bank  [2  V.  L.  R.  (E.)  206],  followed. 
Giles  V.  Lesser,  5  V.  L.  R.  (E.)  38 829 


REGISTRATION,  EFFECT  OF. 

Effect  of  instrument  before  registration. 

Section  42  of  the  '*  Victorian  IStatute"  (No. 
301)  enacts  that  no  instrument  until  registered 
shall  be  effectual  to  pass  any  estate  or  interest 
in  any  land  und^r  the  Act,  or  to  render  such 
land  liable  to  any  mortgage  or  charge.  While 
the  pai'tioular  effect  of  registratiom  of  an 
instrument  is  the  conveying,  passing  or  con- 
ferring estates,  interests  and  rights  in  th-e  land, 
the  statute  does  not  negative  or  withhold 
from  the  instrument  before  registration  any 
other  effect.  Unregisteired  instruments  ai^ 
efff'ctual  as  contracts  between  the  parties  to 
them,  or  as  securities  springing  from  the  con- 
tract from  the  date  of  signing;  and  acts  done 
by  the  parties  under  and  in  .accordance  with 
the  contracts  before  registrition  may,  as 
between  the  parties,  be  valid  and  effectual. 
Mathieson  v.  The  Mercantile,  Finance  and 
Agency  Company,  Limited,  17  V.  L.  R.  271 .. .  478 
Although  an  unregistered  transfer  is  not 
effectual  to  pass  anv  interest  in  the  land  under 
Sec.  39  of  Act.  22  of  1861  (South  Australia), 
yet  it  is  effectual  to  pass  to  the  transferee  the 
equitable  right  which  his  transferor  had  to  set 
aside  a  certificate  of  title  relating  thereto 
which  has  been  obtained  bv  fraud.   McEllister 

v.  Biggs,  L.  R.  8  App.  Cas!  314 29 

Section  36  of  the  "  Transfer  of  Land  Statute  " 
tVictoria,  No.  301),  enacts  that  the  person 
named  in  any  grant  registered  under  the  Act 
as  the  grantee  or  proprietor,  or  having  any 
estate  or  interest  or  power,  shall  be  deemed 
and  taken  to  be  the  duly  rej^stered  proprietor 
thereof.  So  in  a  case  where  a  power  of 
attorney  did  not  authorize  the  execution  by 
the  attorney  of  a  creation  of  easement  under 
the  Act  over  land  of  which  the  principal  was 
registered  proprietor;  but  the  attorney  had 
executed  such  instrument,  and  the  same  had 
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been  registered ;  held^  that  the  grantee,  in  the 
absence  of  fraud,  became  the  registered  pro- 
prietor of  the  eosemienft  of  right  of  way  men- 
tioned in  the  instrument,  and  entitled,  by 
virtue  of  Sees.  36  and  49  of  the  Act,  to  exercise 
the  rights  of  a  registered  proprietor.  For 
inasmuch  as  the  instrument  purported  to 
transfer  and  grant  an  in-corporeal  heredita- 
ment, it  was  an  "instrument  purx)orting  to 
affect  land"  within  the  meaning  of  Sec.  36. 
Magor  V.  DonaM,  13  V.  L.  R  255 266 


REGISTRAR. 

Registrar  has  judicial  functions- 

The  registrar  is  not  merely  to  register  in- 
struments, whether  valid  or  invalid.  The 
"Transfer  of  Land  Statute"  (Victoria,  No. 
301),  imposes  on  the  registrar  the  duty  of 
examining  into  their  validity,  and  of  deciding 
whether  an  applicant  is  entitled  to  registra- 
tion, and  from  his  decision  there  lies  an  appeal 
to  the  Supreme  Court,  and  thence  to  the  Privy 
Council.  In  re  "Transfer  of  Land  Statute," 
Ex  parte  Bond,  6  V.  L.  R.  (L.)  458 25T 

Refusal  to  register  transfer —  Mandamus. 

B.  was  registered  proprietor  of  leaseholds; 

C.  lodged  a  caveat  forbidding  registration  of 
any  change  of  proprietorship.  The  caveat 
lapsed.  A.  presented  for  registration  a 
transfer  of  the  lease  from  B.  C.  com- 
menced an  action  for  specific  performance 
against  B.  and  the  Registrar  of  Titles.  The 
registrar  refusedi  to  register  the  transfer  on 
the  ground  that  he  was  made  a  party  to  the 
action  by  C.  A.  made  application  for  manda- 
mus to  compel  the  registrar  to  register  the 
transfer.  Held,  that  the  ground  of  refusal 
was  not  sufficient,  and  the  rule  was  made 
absolute,  with  costs  against  the  registrar.  In 
re  "  Transfer  of  Lond  Act,  1800,"  Ex  parte 
Clark,  17  V.  L.  R.  82 118 
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Registrar  to  give  grounds  of  refusal 

Section  135  of  the  "  Transfer  of  Land  Statute  ' 
(Victoria,  No.  301),  provides  that  upon  the 
refusal  of  the  registrar  to  register,  the  appli- 
cant, if  dissatisfied,  may  summon  the  registrar 
to  set  forth  in  writing  under  his  hands  the 
ground's  of  his  refusal,  that  is,  his  reasons  in 
point  of  law  or  in  point  of  fact.  In  re  the 
"Transfer  of  Land  Statute,"  Ex  parte  Bond, 
6  V.  L.  R  (L.)  458 257 

Application  to  restrain  must  he  on  notice- 

An  application  to  restrain  the  Registrar  of 
Titles  from  registering  a  transfer  of  land 
under  the  Victorian  Statute  (No.  301)  should 
be  mad<e  upon  notice,  and'  not  ex  parte.  In 
re  the  "  Transfer  of  Land  Statute,"  Ex  parte 
Peck,  10  V.  L.  R.  328 525 

Registration  of  xcrit  of  fi.  fa- 

Quaere — ^Whether  the  Registrar  of  Titles  can 
enter  on  the  register  book  a  copy  of  a  fieri 
facias  lodged  under  Sec.  106  of  the  "  Transfer 
of  Land  Statute  "  (Victoria,  No.  301),  when  the 
estate  or  interest  of  the  execution  debtor 
nowhere  appears  in  that  book,  as  where  it  is 
merely  an  equity  of  redemption  under  a  deed 
of  defeasance  executed  by  a  mortgagee  who 
has  taken  an  absolute  transfer  of  the  land  as  a 
security.  Watson  v.  The  Roval  Permanent 
Building  Society,  14  V.  L.  R.  283 185 


CAVEATS   AGAINST    DEALING   BY   REGISTERED 
PROPRIETOR. 

Assignee  of  insolvent  ma  if  lodije  caveat. 

The  assignee  of  an  insolvent  may  lodgc^  a 
caveat  in  the  Office  of  Titles  against  dealings 
with  the  land  under  the  "Transfer  of  Land 
Act,  1890"  (Mctoria),  by  the  insolvent  pro- 
prietor, and  the  assignee  may  himself  become 
registered  as  the  proprietor.  In  re  Palmateer, 
10  V.  L.  R.  793 545 
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Next  of  kin  of  hnwtw,  no  right  to  lodge  caveat- 

The  lunatic  was  resident  in  England.  His 
committee  had  power,  conferred  by  the  Court 
in  England,  to  sell  the  property  of  the  lunatic 
in  Victoria.  The  next  of  kin  of  the  lunatic 
lodged  a  caveat  to  prevent  any  dealings  in 
respect  of  the  land.  The  attorney  under  power 
of  the  committee  applied  by' way  of  motion  to 
have  the  caveat  removed.  Held,  that  the 
attorney  under  power  was  entitled  to  make 
the  application,  and  that  the  next  of  kin  had 
no  power  to  lodge  the  caveat.  In  re  Annand, 
17  V.  L.  R.  108 S.'5 

Effect  of  caveat  on  title. 

The  lodging  of  a  caveat  against  registration 
of  anv  transfer  of  land  under  the  "  Transfer  of 
Land  Statute  "  (Victoria,  No.  301),  only  throws 
a  cloud  upon  the  title  of  the  registered  pro- 
prietor, and  does  not  amount  to  such  evidence 
of  an  absolute  want  of  title  as  to  iiwiuce  the 
Court  to  refuse  a  purchaser  specific  perform- 
ance of  a  contract  of  sale  on  the  ground  that 
the  vendor  has  no  title.  Taylor  v.  The  Land 
Mortgage  I^nk  of  Victoria,  Limited,  12  V.  L. 
R  748 1()8* 

Form  of  order  delaying  transfer. 

Section  117  of  the  Victorian  Statute  (No.  301), 
enacts  that  a  caveat  lodged  against  a  pro- 
prietor shall  be  deemed  to  have  lapsed  upon 
the  expiration  of  fourteen  days  after  notic?  to 
the  caveator  that  the  proprietor  has  applied 
for  the  registration  of  a  transfer.  Before 
the  expiration  of  the  fourteen  days,  upon  the 
caveator  appearing  before  a  Judge  and  giving 
such  security  as  the  Judge  may  think  fit,  the 
Judge  may  direct  the  registrar  to  delay  regis- 
tering the  transfer.  In  this  case  the  order  so 
made  did  not  show  upon  the  face  of  it,  nor  did 
it  appear  upon  the  affidavits  upon  which  the 
order  was  drawn  up,  that  the  order  had  been 
made  within  fourteen  days  after  notict?  to  the 
caveator.  Held,  that  the  order  was  bad  and 
must  be  set  aside.  In  the  matter  of  the 
"  Transfer  of  Land  Statute  •'  and'  In  the  matter 
of  Henry  George  Wise,  2  V.  R  (L.)  Ill 434 
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Proceedings  to  remove  caveat. 

On  an  application  to  remove  a  caveat,  it  is  not 
necessary  that  the  sTimnK>ns  should  be  si^ed 
by  the  Judge  in  Chambers;  it  is  sufficient  if  it 
be  signed  by  his  associate.  It  is  not  necessary 
that  an  affidavit  in  support  of  such  summons 
should  be  filed  upon  the  issue  of  the  summons, 
and  it  should  be  filed  within  a  reasonable  time 
before  the  return  of  the  summons.  In  re  Wall, 
Ex  parte  Pearson,  13  V.  L.  R.  484 373 

Summary  frmoval  of  caveat  btf  Court. 

Section  117  of  the  Victorian  Statute  (So.  301) 
provides  that  the  Supreme  Court  or  a  Judge, 
before  whom  application  is  made  to  have  a 
(*aveat  removed,  may,  upon  proof  that  the 
caveator  has  been  summon<^,  make  such 
order,  ex  ptirte  or  otherwise,  as  to  such  Court 
or  Judge  may  seem  fit.  On  application  under 
this  section  by  the  registered  proprietor  to 
have  a  caveat  removed,  the  Court,  where  there 
is  a  conflict  of  testimony,  will  not  order  the 
(•aveat  to  be  removed,  but  may  order  that  such 
traveat  shall  be  removed  unless  steps  are 
taken  to  establish  the  caveator's  title  within  a 
certain  time.  In  the  matter  of  the  *^  Transfer 
of  Land  Statute,"  Ex  parte  Vincent,  12  V.  L. 
R.   5G6    470 

Rights  of  unregistered  transferee  as  to  removing  J 
caveat. 
An  unregistered  transferee  is  not  entitled, 
under  Sec.  117  of  the  '^Transfei*  of  Land 
Statute  "  (Victoria,  No.  301),  to  be  notified  of 
a  caveat  by  tlw*  registrar,  or  to  summon  the 
caveator  to  show  cause  why  the  caveat  should 
not  be  removed.  The  policy  of  the  enactment 
appears  to  be  that  the  registrar  shall  not  be 
brought  into  contact  with  or  run  the  risk  of 
incurring  liabilities  to  a  stranger  who  may 
choose  to  lodge  a  caveat,  and  shall  be  entitled, 
in  all  dealings  with  land  brought  under  the 
operation  of  the  Act,  to  look  to  and  deal  with 
the  registered  proprietor  alone  of  that  land. 
In  re  the  "Transfer  of  Land  Statute,"  Ex 
parte  Da  vies  v.  Inman,  11  V.  L.  R.  780 273 

Caveat,  removal  of. 

An  application  by  a  registered  proprietor  of 
land  under  the  Victorian  Statute  (No.  1140) 
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for  the  removal  of  a  caveat,  on  the  ground 
that  it  interfered  with  some  future  intended 
dealings  with  the  land,  will  not  be  entertained 
by  the  Court  when  it  is  admitted  or  shown 
that  the  caveat  has  been  lodged  in  accordance 
with  the  Act,  or  by  a  person  entitled  to  lodge 
it.  In  such  a  case  the  registered  proprietor 
must  proceed  in  accordance  with  the  pro- 
visions of  Sec.  145  of  the  "Transfer  of  Land 
Act,  1890."  In  re  the  caveats  of  Talbot  and 
Kelly,  13  A.  L.  T.  270 520 

The  question  of  costs  is  entirely  within  the 
discretion  of  the  Court,  and  the  Court  will  not 
limit  them  to  County  Court  costs  in  an  action 
in  support  of  a  caveat  under  the  "  Transfer  of 
Land  Statute"  (Xo.  301  of  Victoria),  even 
assuming  that  the  County  Court  would  have 
had  jurisdiction  to  hear  the  case.  McClurisey 
V.  Frame,  13  V.  K  R.  93 440 

Under  Section  117  of  the  Victorian  Statute 
(No.  301),  where  a  party  seeks  to  remove  a 
caveat,  the  proper  course  to  adopt  is  to  obtain 
a  summons  from  a  Judge  in  Chambers^  return- 
able before  the  full  Court,  calling  upon  the 
caveator  to  show  cause  why  the  caveat  should 
not  be  removed.  A  Judge  in  Chambers  has  no 
jurisdiction  to  entertain  the  matter,  and  the 
rule  "  no  jurisdiction  no  costs  "  prevails.  Ex 
parte  Goldsworthy,  8  A.  L.  T.  181 519 


EASEMENTS. 

Creation  ofy  by  registration. 

Where  a  power  of  attorney  did  not  authorize 
the  execution  by  the  attorney  of  a  creation  of 
easement  under  the  Act  over  lands  of  which 
the  principal  was  registered  proprietor,  but 
the  attorney  had  executed-  such  instrument 
and  the  same  had  been  registered :  Held,  that  as 
the  instrument  purported  to  transfer  or  grant 
an  incorporeal  hereditament,  it  waa  an  "  instru- 
ment purporting  to  affect  land"  within  the 
meaning  of  Sec.  36  of  the  "Transfer  of  Land 
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Statute ''  (Victoria,  No.  301),  and  therefore  the 
grantee,  ia  the  absence  of  fraud,  became  the 
registered  proprietor  of  the  right  of  way  men- 
tioned in  the  instrument,  and  entitled  to 
exercise  the  rights  of  a  registered  proprietor. 
Magor  V.  Donald,  13  V.  L.  R  255 260 

Easements  appurtenant 

In  bringing  under  the  "Transfer  of  Land 
Statute  *'  (Victoria,  No.  301),  land  with  an 
easement  appurtenant,  the  applicant  cannot 
hare  such  easement  inserted  in  his  certificate 
of  title  against  the  will  of  the  proprietor  of 
the  servient  tenement,  though  the  latter  is 
already  registered  under  the  Act.  In  re  the 
"  Transfer  of  Land  Statute,- *  Ex  parte  Beissel, 
5  V.  L  R.  (L)  53 333 

(This  decision  has  never  been  considered  bind- 
ing in  Victoria,  and  is  ignored  by  the  OflBce  of 
Titles.  The  right  to  enter  easements  on  the 
certificate  of  either  the  dominant  or  servient 
tenement  was  tacitly  recognized  in  the  later 
case  of  Jones  v.  Park,  5  V.  L.  R.  (L.)  167,  note 
by  a'Beckett).  : 

Easements  not  appurtenant 

The  owner  of  certain  land  granted  by  deed  to 
an  adjoining  owner  a  right  of  way  over  a 
certain  portion  of  his  land.  Upon  application 
to  register  the  grantor  as  proprietor  under  the 
** Transfer  of  Laud  Statute"  (Victoria,  No. 
301),  the  grantee  lodged  a  caveat  in  respect  of 
his  right  of  way.  Held,  that  only  easements 
appnrtenant  to  the  land  registered  can  be 
entered  upon  the  register;  and'  that  this  waB 
not  «uch  an  easement,  but  a  right  of  way  In 
gross.  In  re  "Transfer  of  Land  Statute," 
Ex  parte  Johnson,  In  re  Whyte,  5  W.  W.  & 
a'B.  (L.)  55   ' 343 

Easements  over  land  not  under  the  'Act  can  not  be 
registered  (Victoria). 

It  is  not  allowable  to  place  oq  the  register  or 
in  the  certificate  of  title  any  easement  over, 
upon,  or  affecting  land  which  has  not  been 
brought  under  the  Act.  Sec.  64  of  the  "  Vic- 
torian Land  Transfer  Statute "  (No.  301),  pre- 
scribes that  when  any  easement   is   created 
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over  or  upon  or  affecting  any  land  under 
the  operation  of  the  Act,  a  memorial  is  to 
be  entered  upon  the  folium  constituting  the 
title  to  such  land,  or,  in  other  words,  a  blot 
is  to  be  made  inj  the  i^egister  on  the  title 
to  the  servient  tenement.  There  is  no  pro- 
vision for  showing  on  the  title  of  the  dominant 
tenement  any  easement  which  may  be  appur- 
tenant to  it,  though  the  use  of  the  word 
'*land"  will,  by  virtue  of  the  interpretation 
clause,  carry  with  it  any  easement  which  its 
o^Tier  can  be  proved  by  evidence,  external  to 
the  register,  to  be  entitled  to  enjoy  in  re- 
spect of  his  ownership  of  such  land.  In  re  the 
•*Ti'ansfer  of  Land  Statute,"  Ex  parte  Cun- 
ningham, 3  V.  L.  R.  (L.)  199 138- 

(To  remedy  this  defect,  pointed  out  to  exist  in 
Act  No.  301,  Act  No.  010  was  passed,  for  the 
effect  of  which  vide  Ex  parte  Beissel,  5  V.  L. 
R  (L.)  53). 

Right  of  way,  not  set  out  in  certificates  of  title- 
Where  the  certificates  of  title  issued  to  adjoin- 
ing proprietors  were  silent  as  to  any  right 
of  way,  it  was  contended  that  the  legal  effect 

,        of  the  certificates  wa«  to  extinguish  the  right 

4  of  way.  Held,  aflirming  judgment  of  Supreme 
('ourt  of  Mctoria  (15  V.  L.  R.  015),  untenable. 
For  Sec.  49  of  No.  301  (Transfer  of  Land  Sta- 
tute) pi^vides  that  land  included  in  any  cer- 
tificate of  title  ahiall  be  deemed  to  be  subject 
to  any  easement  subsisting  over  it.  The 
amending  Act,  No.  010,  Sec  2,  makes  a  certifi- 
cate of  title  which  certifies  that  the  person 
named'  therein  is  entitled  to  an  easement  con- 
clusive evidence  that  he  is  so  entitled;  but  it 
does  not  m«lve  such  certificate  the  only  evi- 
dence admissible.  The  41st  section  of  the  sub- 
sequent amending  Act,  N#.  872,  requires  the 
registi-ar  to  specify  upon  the  certificate,  as  an 
encumbrance  affecting  the  land  included  in  it, 
any  existing  easement  affecting  the  same 
which  shall  appear  to  have  been  created  by 
deed  or  wnting;  but  the  omission  of  the  regis- 
trar to  enter  the  easement  as  an  incumbrance 

[  on  the  certificate  of  the  servient  tenement, 
under  this  provision,  w^ould  not  relieve  the  ser- 
vient of  its  liability.    In  like  manner,  the  omis- 

I        sion  of  the  regijytrar  to  state  on  the  certificate 
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granted  to  the  owner  of  the  dominant  tene- 
ment the  existence  of  the  right  of  way  claimed 
is  no  bar  to  that  claim.  James  v.  Stevenson, 
App.  Oas.  (1893)  162 13 


LEASES. 

Tenant  at  irill — Ejcctmvnt. 

When  R.  had  entered  into  possession  of  land, 
under  a  conti^act  made  with  a  person  from 
whom  those  seeking  to  eject  him  themselves 
derived  title,  held,  that  before  they  could 
maintain  ejectment  R.  was  entitled  to  a  de- 
mand' of  possession.  A  tenancy  at  will  is  '^  an 
interest,"  within  See.  49  of  the  "Transfer  of 
Land  Statute."  Colonial  Bank  v.  Roach,  1  V. 
R.  (L.)  165 374 

The  Victorian  Statute  (No.  301),  Sec.  49,  pro- 
tects the  interest  of  any  tenant  who  is  in 
actual  occupation  and  hold«  imder  some  land- 
lord at  the  time  the  land  is  brought  under  the 
statute.  "  Tenant "  is  wider  in  meaning,  there- 
fore, than  "lessee."  Sandhurst  Permanent 
Investment  Building  Society  v.  Gissing,  15  V. 
L.  R.  329,  11  A.  L.  T.  62 466 

Lessee  estopped  hy  trnns  of  his  lease- 

A  mining  lease  under  the  "Mining  Statute, 
1865  "  (Victoria,  No.  291),  for  fifteen  years  and 
registered  under  the  "Transfer  of  Land  Sta- 
tute -'  (Victoria,  No.  301),  contained  the  follow- 
ing proviso:  "If  there  shall  be  a  breach  of 
covenant  (on  the  |>art  of  the  lessee)  these  pre- 
iients  shall  -be  voidable  at  the  will,  of  the  Gov- 
emor-in-Council ;  and  in  case  the  Governor-in- 
Council  shall  declare  these  presents  void,  the 
term  shall  cease  and  the  declaration  be  con- 
clusive evidence  of  breach  in  all  Courts."  Held, 
that  the  lessee  executing  su-ch  a  lease  was 
bound  by  the  proviso  audi  estopped  from  ob- 
jecting to  it,  and'  that  his  term  was  effectually 
determined  by  such  declaration  without  notice 
to  him,  or  evidence  of  anv  breach  of  cove- 
nants.   Matt  V.  Peel,  2  V.  R.  (M.)  27 197 

H.  TOR.  CAft.— 38 
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Use  and  occupation. 

A  demise  of  lands,  under  the  Victorian  Sta- 
tute (No.  1149  of  1890),  for  a  term  of  years, 
contained  a  corenant  that  the  lessee 
would  not  underlet  or  imrt  with  the  posses- 
sion of  the  premises  without  first  obtaining 
the  lessor's  consent  in  writing,  and  if  the  les- 
see failed  to  perform  the  covenant  that  lessor 
might  enter  and  expel  lessees  and  all  other 
occupiers.  Lessee  did  sublet  without  con- 
sent of  lessor;  the  subtenants  entered  into 
po€wession,  but  refused  to  pay  the  rent  on  the 
ground  that,  as  the  consent  of  the  lessor  had 
not  been  obtained,  the  sublease  could  not  be 
registered.  The  lessee  brought  action  on  the 
covenant  in  the  sublease  and  in  the  alterna- 
tive for  use  and  occupation.  Held,  that  the 
lessee  could  recover  for  use  and  occupation  at 
the  rate  of  the  rent  reserved.  Munro  &  Bail- 
lieu  V.  Adams,  17  V.  L.  R  703 449 

Laches  of  tenant  in  asserting  right- 
It  is  not  recognized  as  a  principle  of  law  that 
mere  negligence  can  deprive  a  tenant  of  his 
statutory  right  to  the  protection  of  his  inter- 
est against  a  registered  proprietor.  Sandhurst 
Permanent  Investment  Building  Society  v. 
Gissing,  15  V.  L.  R.  329 466 


MORTGAGES. 

A.tt(station' 

The  manager  of  a  bank,  a  justice  of  the  i>ea'ce, 
is  not  incapacitated  from  acting  as  attesting 
witness  to  the  execution  of  a  mortgage,  under 
the  "  Transfer  of  Land  Statute  "  (Victoria,  No.  • 
301),  to  his  bank.  The  Bank  of  Victoria  v.  Mc- 
Michael,  8  V.  L.  R.  (L.)  11 406 

Ohligation  to  particular  user  of  land. 

O.,  the  registered  proprietor  of  a  parcel  of 
land  under  the  "Transfer  of  Land  Statute" 
(Victoria,  No.  301),  sold  the  same  to  the  muni- 
cipality; a  term  of  the  agreement  for  sale  was 
that  the  land  sold  should  at  all  times  there- 
after be  maintained  and  used  as  a  site  for 
municipal  chambers  and  oflBces,  to*  be  built  to 
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the  satiBfaction  of  the  vendor.  Seinble  (Moles- 
worth,  J.),  that  the  obligation  to  constantly 
use  the  land  described  in  the  certificate  in  a 
particular  manner  may  be  set  out  in  the  cer- 
tificate as  an  incumbrance.  The  Mayor  and 
Cor.  of  Brunswick  v.  Dawson,  5  V.  L.  B.  (E.)2      179 

Mortgage  hy  deposit 

A  certificate  of  title  under  the  "  Victorian  Sta- 
tute '•  (No.  301),  and  a  transfer  by  the  regis- 
tered proprietor  to  A.  for  a  nominal  consid- 
eration, were  lodged  by  A.  with  a  bank  as 
security  for  an  overdraft,  without  the  bank 
having  notice  of  any  claim  to  the  land  by  any 
person  other  than  A.  The  transfer  was  not 
registered.  In  an  action  by  the  registered 
proprietor  for  the  delivery  up  of  the  certificate 
and  transfer,  held,  that  the  bank  was  not  en- 
titled to  hold  the  land  as  a  security  as  against 
the  registered  proprietor.  Plumpton  v.  Plumj)- 
ton,  11  V.  L.  R.  733 495 

Equitable  mortgage- 

A  person  depositing  as  a  security  a  certificate 
of  title,  under  the  "Victorian  Statute"  (No. 
301),  in  the  name  of  a  third  party,  gives  to  the 
depositee  only  such  right  as  the  depositor  has 
against  the  registered  proprietor.  Plumpton 
V.  Plumpton,  11  V.  L.  R.  733 495 

Certificatey  custody  of. 

Cases  as  to  allowing  title  deeds  to  be  in  the 
hands  of  an  owner,  instead  of  an  incum- 
brancer, and  thereby  enabling  the  owner  to 
conceal  the  fact  of  an  incumbrance,  are  not 
applicable  to  the  custody  of  certificates  of  title. 
Dictum  of  Molesworth,  J.,  in  Plumpton  v. 
Plumpton,  11  V.  L.  R.  733 495 

Mortgage  hy  ivay  of  absolute  transfer  and  deed  of 
defeasance' 

S.,  being  the  registered  proprietor  of  a  parcel 
of  laud  under  the  "Land  Transfer  Statute" 
(Victoria,  No.  301),  borrowed  money  from  a 
building  society.  Instead  of  a  mortgage  under 
the  statute,  S.  executed  a  transfer  absolute  in 
form  of  the  land  to  the  society,  and  the  society 
executed  a  deed  of  defeasance,  which  stated 
that  the  transfer  was  given  by  way  of  mort- 
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gage  only,  and  that  when  the  principal  ad- 
vanced and  interest  had  been  repaid  the 
society  would  re-transfer  the  land  to  the  bor- 
rower. The  transfer  wa«  registered  and  a  eer- 
tilicate  of  title  issued  to  the  society;  the  deed* 
of  defeasance  was  not  registered.  Held,  that 
such  creation  of  a  quasi  equity  of  redemption 
in  land  under  the  Act,  though  opposed  to  the 
policy  and  intention  of,  the  Legislature,  was 
not  illegal.  Watson  v.  The  Roval  Permanent 
Building  Society,  14  V.  L.  R.  283 185 

Mortgage  by  administrator. 

The  administratrix  mortgaged  land,  part  of 
the  estate  of  which  she  was  registered  proprie- 
tor under  the  "Victorian  Transfer  of  Land 
Act,  1890,"  to  B.  to  secure  the  payment  of 
£1,000  owing  by  her  to  B.  At  the  time  B.  took 
the  mortgage  he  knew  that  she  was  adminis- 
tratrix, and  that  the  land  mortgaged  formed 
part  of  the  intestate's  estate.  Held  (a'Beckett 
dissenting),  that  B.'s  title  was  not  ac- 
quired by  fraud  under  the  meaning  of  the 
**  Transfer  of  Land  Act,  1890,"  and  therefore  it 
eould  not  be  defeated.  Gregory  et  al.  v.  Alger 
et  al.,  15  A.  L.  T.  22 532 

Traunferee  of  mortgagor  not  personally  liable. 

Section  90  of  the  "  Transfer  of  Land  Statute  " 
(Victoria,  No.  301),  does  not  create  a  new  lia- 
bility upon'  mortgages  under  the  Act,  but 
makes  the  transferee  liable  to  covenants  run- 
ning with  the  land.  The  estate  of  the  borrower 
is  liable  in  the  hands  of  his  heirs,  executors, 
administrators  and  transferees,  but  the  sta- 
tute does  not  make  them  personally  responsi- 
ble. Therefore,  the  purchaser  of  a  mortgagor's 
interest  is  not  personally  liable  to  the  mort- 
L'^agee  to  pay  the  mortgage  debt.  Australian 
Deposit  and  Mortgage  Bank  v.  Lord,  2  V.  L.  R. 
(L.)  31 388 

Mortgagor's  tenant 

The  possession  of  a  tenant  of  a  mortgagor 
under  a  tenancy  created  prior  to  the  mort- 
gage is  not  adverse  to  the  title  of  the  mort- 
gagee. The  interest  of  the  lessee  is  that  of  a 
tenant  where  possession  is  not  adverse;  he  is 
.  not  obliged  to  attorn  voluntarily  to  the  mort- 
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gagee,  and  cannot  be  ejected  without  demand 
of  possession  sufficient  to  put  an  end  to  the 
tenancy.  Tenants'  rights  are  saved  under  Sec. 
49  of  the  "Transfer  of  Land  Statute"  (Vic- 
toria, No.  301).  The  Colonial  Bank  of  Austral- 
asia V.  Rabbage,  5  V.  L.  R.  (L)  462 418 

The  mortgagee,  the  mortgage  being  under  the 
"Transfer  of  Land  Statute"  (Victoria,  No. 
301),  has  no  action  qua  mortgagee  against  a 
tenant  of  the  mortgagor  let  in  subsequently 
to  the  mortgage.  Nor  can  the  mortgagee,  be- 
fore he  has  entered  into  possession,  maintain 
an  action  for  use  and  occupation  against  a  per- 
son let  into  possession  by  the  mortgagor  after 
the  date  of  the  mortgage.  Louch  v.  Ball,  5  V. 
L.  R.  (L.)  157 429 

Mortgaffor's  right  to  quiet  enjof/ment. 

Section  93  of  the  "  Transfer  of  Land  Statute  " 
(Victoria,  No.  301),  confers  on  a  first  mort- 
gagee under  the  statute,  in  addition  to  the 
rights  and  powers  given  to  him  by  the  sec- 
tions 84  to  91,  the  same  rights  and  remedies  to 
which  he  would  have  been  entitled  as  owner 
of  the  legal  estate  under  the  old  law,  coupled 
only  with  a  right  in  the  mortgagee  of  quiet 
enjoyment  until  default.  Unless  this  right 
amounts  to  a  redemise  to  the  mortgagor,  the 
mortgagor  is  only  a  tenant  at  sufferance,  and 
may  be  ejected  by  the  mortgagee  without  any 
demand  having  been  made  for  payment.  The 
Commercial  Bank  v.  Breen,  15  V.'l.  R.  572. .       407 

If  no  time  is  fixed  for  (payment  of  the  mort- 
gage money  in  a  mortgage  under  the  "  Trans- 
fer of  Land  Statute  "  (Victoria,  No.  301),  there 
is  no  redemise,  and  the  mortgagor  has  only  a 
right  of  action  for  breach  of  his  right  to  quiet 
enjoyment.  The  Commercial  Bank  v.  Breen, 
15  V.  L.  R.  572 407 

Rights  of  mortgagor^  how  extinguished' 

T\liere  a  mortgage  is  made  under  and  subject 
to  the  provisions  of  the  Act  No.  301,  the  only 
ways  in  which  the  mortgagee  could  extinguish 
the  rights  of  the  mortgagor  were  (a)  fore- 
closure under  31  Vic.  No.  317  (Victoria),  beinir 
the  amended  provision  as  to  foreclosure  under 
the  Act;  and  (b)  by  a  sale  under  the  84th,  85th 
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and  87th  sectioniB  of  the  Act  The  84th  section 
proyides  that  if  the  mortgagor  shall  make  de- 
fault in  payment  of  the  principal  sum  or  inter- 
est, and  such  default  shall  be  continued  for 
one  month,  or  fur  such  other  period  of  time 
as  may  thereiij  for  that  purpose  be  expressly 
fixed,  the  mortgagee  may  serve  on  the  mort- 
gagor notice  in  writing  to  pay  the  money 
owing  on  the  mortgage.  The  85th  section  pro- 
vides that  if  such  default  continue  for  one 
month  aft^r  the  service  of  such  notice,  or  for 
such  other  period  in  such  mortgage  for  that 
purpose  fixed,  the  mortgagee  may  sell  the 
land.  The  87th  section  provides  that  upon  the 
registration  of  any  transfer  by  a  mortgagee  for 
the  purpose  of  such  sale,  the  estate  and  inter- 
est of  the  mortgagor  at  the  time  of  the  regis- 
tration of  the  mortgage  shall  {►ass  to  and  vest 
in  the  purchaser  discharged  from  liability  on 
account  of  the  mortgage.  National  Bank  of 
Australasia  v.  The  United  Hand-in-Hand,  etc., 
Oo.,  L.  R.  4  A.  C.  391 33 

Mortgagee  nwst  produce  certificate  to  allotc  trans- 
fer to  be  registered. 

Mortgagees  held  the  certificate  of  title  to  the 
mortgaged  land  under  a  proviso  in  the  mort- 
gage. ITpon  transfer  by  the  mortgagor  they 
refused  to  produce  the  certificate  of  title  for 
the  transfer  to  be  endorsed  thereon.  Held, 
under  Sec.  134  of  the  "  Transfer  of  Liind  Act, 
1890  "  (Victoria,  No.  1149),  that,  although  there 
had  been  default  according  to  the  tenns  of  the 
mortgage,  that  the  certificate  must  be  pro- 
dnced.  In  the  matter  of  the  "Transfer  of 
Land  Act,  1«<^90,"  and  In  re  Armitage,  Ex 
parte  Andrews,  17  V.  L.  R.  77 393 

Defect  in  notice  to  mortgagor. 

It  is  the  right  of  the  mortgagor,  under  Sees. 
84  and  So  of  the  "Victorian  Land  Transfer 
Statute  "  (No.  :^01)  to  have  a  notice  of  demand 
served  upon  him  after  he  is  in  default,  as  a 
necessary  preliminary  to  a  sale  by  the  mort- 
gagee under  the  statutory  power.  Upon  an 
application  to  complete  the  title  of  the  pur- 
chaser by  registration  under  the  87th  sec- 
tion, an  objection  on  the  ground  of  the  failure 
to  serve  a  proper  notice  of  demand    can   be 
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taken  by  the  registrar.  Oampbelf  v.  Ck)miner- 
dal  Bank  of  Sydney,  referred  to.  National 
Bank  of  Australasia  v.  The  United  Hand-in- 
Hand,  etc.,  Co.,  L.  R.  4  A.  C.  391 X\ 

Default  and  notice  of  sale  before  registration. 
A  mortgage  im  the  form  provided  by  the  Vic- 
torian Statute  (No.  301)  contained  a  cove- 
nant that,  in  case  default  should  be  made  in 
payment  of  any  of  the  moneys  expressed,  or 
intended  to  be  thereby  secured,  and  such  de- 
fault shooild  be  continued  for  tlie  space  of 
three  days,  then  all  the  moneys  intended  to  be 
thereby  "secured  should  immediately  become 
payable  and  recoverable,  and  it  should  be  law- 
ful for  the  mortgagee  to  serve  on  the  mort- 
gagor the  notice  provided  by  the  Act;  and  on 
such  default  in  payment  continuing  for  the' 
further  space  of  three  days  after  the  service 
of  such  notice,  it  should  be  lawful  for  the 
mortgagee  to  exercise  the  power  of  sale  men- 
tioned in  Sec.  85  of  the  Act.  The  mortgage 
was  not  registered  for  some  time  after  the 
execution,  and  in  the  meantime  default  in 
payment  was  made  and  continued,  and  a  de- 
mand of  payment  and  notice  of  intention  to 
exercise  the  power  of  sale  were  given.  Held, 
that  the  demand  of  payment  and  notice  of  sale 
before  registration  of  the  mortgage  was  valid 
and'  effectual  to  authorize  a  sale  before  regis- 
tration. Mathieson  v.  The  Mercantile,  Fin- 
ance and  Agency  Companv,  Limited,  17  V.  L. 
R   271 478 

Mortgage  payable  on  demand — Xotice  necessary 
to  sale  by  mortgagee* 

A  mortgage,  in  the  form  of  the  12th  schedule 
to  the  "  Land  Transfer  Statate  "  (Victoria,  No. 
301),  fixed  no  time  for  the  repayment  of  the 
sum  secured,  but  contained'  a  power  of  sale, 
which  the  mortgagee  was  to  be  at  liberty  to 
exercise  if  the  mortgagor  should  make  default 
in  payment  after  service  upon  him  of  a  de- 
mand in  writing.  Sec.  84  of  No.  .301  provides 
that  if  the  mortgagor  shall  make  default  in 
payment  of  the  principal  sum  or  interest,  and 
such  default  shall  be  continued  for  one  month, 
or  for  such  other  period  of  time  as  may  by  the 
mortgage  be  expressly  fixed,  the  mortgagee 
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may  serve  on  the  mortgagor  notice  in  writing 
to  pay  the  money  owing  on  the  mortgage.  Sec. 
85  of  the  same  statute  provides  that  if  such 
default  shall  continue  for  one  month  after 
the  service  of  such  notice,  or  for  such  other 
period  as  ma}'  in  such  mortgage  be  for  that 
purpose  fixed,  the  miortgagee  nwiy  sell  the 
land.  Held,  a  demand  was  necessary  in  order 
to  fix  the  time  of  payment  of  the  money  owing 
on  the  mortgage,  and,  as  no  default  existed 
until  such  demandi  was  made,  that)  the  mort- 
gagor, after  such  demand  and  default,  was 
'  entitl^  to  notice,  under  Sec.  84,  as  a  necessary 
preliminary  to  a  sale  under  Sec.  85.  National 
Bank  of  Australasia  v.  The  United  Hand-in- 
Hand,  etc.,  Co.,  L.  R.  4  A.  C.  391 33 

A  notice  by  unregistered  letter,  if  it  be  shown 
to  have  reached  the  mortgagor,  is  sufficient' 
compliance  with  Sec.  84  of  the  "Transfer  of 
Land  Statute "  fVlctoria,  No.  301).  The  pro^ 
vision  in  that  section  as  to  registration  of 
the  letter  is  a  precaution'  to  be  shown  where 
the  mortgagee  is  unable  to  prove  actual  re- 
ceipt of  the  letter  bv  the  mortgagor.  McDon- 
ald V.  Rowe,  3  V.  R'  (E.)  143 238 

Proprietor  dead — Xofice  of  demand- 

Section  84  of  the  "  Transfer  of  Land  Statute  " 
(Victoria,  No.  301),  provides  that  the  notice 
required  to  be  served  on  the  mortgagor  may 
be  given  by  sending  the  same  through  the 
post-office  by  a  registered  tetter,  directed  to 
the  then  proprietor  of  the  land  at  his  address 
appearing  in  the  register  book.  Held,  that  al- 
though the  proprietor  be  dead,  that  notice  is 
sufficiently  given  if  sent  through  the  post- 
office  by  a  registered  letter  addressed  to  such 
registered  proprietor  at  the  address  appear- 
ing in  the  register  book.  Gunn  v.  Land  Mort- 
gage Bank  of  Victoria,  Limited,  et  al.,  12  A. 
L.  T.  49  i*J9 

Notice,  contents  of* 

A  mortgage  under  the  "  Transfer  of  Land  Sta- 
tute "  (Victoria,  No.  301),  made  service  of  the 
notice  contained  in  Sec.  84  of  that  Act,  in  man- 
ner therein  mentioned,  and  a  further  default 
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in  payment  for  seven  days,  a  condition  prece- 
dent to  the  exercise  of  the  power  of  sale.  De- 
fault was  made  in  payment  of  interest,  the 
principal  not  being  yet  due.  The  mortgagee 
served  on  the  mortgagor  notice  that  he  would 
exercise  the  power  of  sale,  "  unless  the  money 
due  under  your  mortgage  be  forthwith  paid." 
Held,  that  the  notice  was  bad,  because  it  did 
not  specify  whether  payment  of  interest  only, 
or  of  principal  and  interest,  was  required. 
McDonald  v.  Rowe,  3  V.  R.  (E.)  143 238 

Purchaser  at  motigage  sale. 

Section  85  of  the  "  Transfer  of  Land  Statute  " 
(Victoria,  No.  301),  provides  that  no  purchaser 
from  mortgagee  exercising  power  of  sale  shall 
be  bound  to  inquire  into  the  fact  of  default 
or  sufficiency  of  notice'  of  sale.  Held,  per 
Molesworth,  J.,  that  a  person  having  only  a 
contract  of  sale  by  a  mortgagee  under  the  sta- 
tute is  a  "purchaser"  within  Sec.  85,  which 
validates  contracts  of  purchase  as  well  as  re- 
gistered transfers.  But  in  the  case  of  Ross  v. 
The  Victorian  Permanent  Building  Society 
(q.v.),  8  V.  1.  R  (E.)  254,  265,  Molesworth,  J., 
expressed  doubt  as  to  the  correctness  of  his 
former  decision.  McDonald  v.  Rowe,  3  V.  R. 
(E.)   143 238 

Proceedings  stayed  hy  tender- 
Where  a  mortgage  is  made  under  the  "  Trans- 
fer of  Land  Statute  "  (Victoria,  No.  301),  upon 
default  in  payment  of  the  interest,  although 
the  time  for  payment  of  the  principal  has  not 
arrived,  the  mortgagee  can  be  stayed  from 
selling  only  by  payment  or  tender  of  the  whole 
amount  of  principal  and  interest.  Hervev  v. 
Inglis,  5  W.  W  &  a'B.  (E.)  125 339 

Effect  of  unregistered  transfer  hy  mortgagee  in 
exercise  of  power  of  sale- 

Section  87  of  "Victorian  Land  Transfer  Sta- 
tute." (So.  301)  provide®  that  upon  registra- 
tion of  a  transfer,  signed  by  the  mortgagee, 
for  the  purpose  of  sale  after  default  and 
notice,  the  estate  and  interest  of  the  mort- 
gagee in  the  land  therein  described  at  the  time 
of  the  registration  of  the  mortgage  shall  pass 
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to  and  vest  in  the  purchaser.  Held,  that  no 
interest  in  the  lands  included  in  the  mortgage 
could  effectually  pass  to  the  purchaser  until 
such  registration,  but  that  the  transaction'  is 
nuerely  an  agreement  for  sale  which,  while 
ci-eating  equities  between  mortgagee  and  pur- 
chaser, is  subject  to  any  prior  equities  of  the 
mortgagor.  National  Bank  of  Australasia  v. 
The  United  Hand-inHand,  etc.,  Co.,  L.  R  4  A. 
C.  391 33 

Forfdosure- 

TVTiere  land  under  the  general  law  is  mort- 
gaged, and  the  land  is  subsequently  brought 
under  the  "  Transfer  of  Land  Act,''  the  mort- 
jjagee  cannot  obtain  a  foreclosure  order  under 
Sec  129  of  the  '*  Transfer  of  Land  Act,  1890 '' 
(Victoria).    In  re  Smith,  15  A.  L.  T.  85 558 

Actions  hf  mortgagor. 

The  Victorian  Statute  (No.  1149  of  1890)  pro- 
vides (Sec.  125)  that  a  mortgagor  must  have 
the  consent  in  writing  of  the  first  mortgagee 
to  bring  in  his  own  name  an  action  for  which 
such  mortgagee  might  (under  Sec.  124)  sue.  A 
mortgagor  who  had  paid  off  the  money  due 
under  the  mortgage,  and  who  had  lodged  the 
discharge  for  registration,  but  had  not 
obtained  actual  registration  thereof,  brought 
action  in  his  own  name,  without  the  written 
consent  of  the  mortgagee,  for  use  and  occu- 
pation. T^pon  a  special  case,  held,  that  the 
mortgagor  must  obtain  consent  before  he  can 
sue.  But  stH^  Loiich  v.  Ball,  5  V.  L.  R.  (L.) 
157.     Taylor  v.  Wolfe  &  Co.,  18  V.  L.  R.  727. . .       464 

The  consent  of  a  mortgagee  [the  mortgage 
being  under  the  "  Transfer  of  Land  Statute  •' 
(No.  301)]  who  had  not  entered  into  possession 
is  not  necessary  to  an  action  by  the  mortgagor 
for  use  iuid  occupation  against  a  tenant  let  in 
by  the  mortgagor  subseqnentlv  to  the  mort- 
gage.    Louch  v.  Ball,  5  V.  L.  r'.  (L.)  157 420 

Fixtures. 

A  moi-tgage  of  land  under  the  "Transfer  of 
Land  Statute  "  (Victoria,  No.  301),  covers  mor 
chinery  erected  upon  the  land  if  either  the  ma- 
chinery became  part  of  the  land,  or  if  the 
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owner  of  the  machinery  is  estopped  from  deny- 
ing that  such  machinery  became  part  of  the 
land.  Austral  Otis  Co.  (Ld.)  v.  Andrew  Kerr 
&  CJo.  (Ld.),  12  A.  L.  T.  108 396 


WRITS  OF  FIERI  FACIAS. 

Writ  does  not  attach  to,  after  acquired  land. 

A  copy  of  ft.  fa,  and  statement  specifying  the 
land  to  be  affected  thereby,  presented  for  regis- 
tration under  Sec.  139  of  the  Victorian  Statute 
(No.  1149),  cannot  be  registered  by  the  Titles 
Office  unless  the  estate  or  interest  of  the  judg- 
ment debtor,  against  which  it  is  sought  to  be 
registered,  appears  upon  the  register  at  the 
time  the  copy  ft.  fa.  is  lodged.  It  was  not 
intended  that  such  copy  ft.  fa.  and  statement 
should  be  retained  in  the  office  until  such 
estate  or  interest  should  appear  in  the 
register.  Richards  v.  Cadman,  17  V.  L.  R. 
203 471 

Priorities. 

The  interest  of  S.  in  a  certain  parcel  under 
the  "Transfer  of  Land  Statute''  (Victoria,  No. 
301),  was  an  equity  of  redemption  under  a 
deed  of  defeasance  executed  by  the  mort- 
gagee, who  had'  taken  a  transfer  of  the  land 
under  the  statute,  absolute  in  form,  as  security. 
An  execution  creditor  of  S.  lodged  a  writ  of 
fieri  facias  for  execution,  and  served  upon  the 
registrar  a  copy  thereof,  with  a  statement 
specifying  the  equity  of  redemption  in  these 
lands  as  the  lands  sought  to  be  affected 
thereby.  Subsequent  to  such  service,  and  be- 
fore the  sale  by  the  sheriff,  S.  sold  by  parol 
her  equity  of  redennption  to  M,,  who  had  no 
notice  of  the  writ  of  ft.  fa.  The  sheriff  after- 
wards sold  under  the  ft.  fa.  the  equity  of  re- 
demption, which  was  purchased  by  the  execu- 
tion creditor.  The  mortgagee,  although  the 
execution  creditor  had  paid  the  balance  of  the 
moneys  owing  by  S.,  refused*  to  execute  a 
transfer  to  the  execution  creditor,  but  trans- 
ferred to  M.,  the  purchaser  from  S.  Fpon  suit 
by  the  execution  creditor  ajzainst  the  mort- 
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gajrt*e  and  M.,  held,  that  proceedings  under 
Sec.  100  of  the  *'Land  Transfer  Statute^' 
(Victoria,  No.  301),  did  not  aflfect  the  equity  of 
redemption,  and  therefore  the  purchase  by 
M.  from  the  execution  debtor  was  valid  and 
had  priority  over  the  transfer  by  the  sheriff  to 
the  execution  creditor.  Watson  v.  The  Roval 
Permanent  Building  Society,  14  V.  L.  R.  283. .       1S5 

Expiry  of  writ  of  fieri  facia». 

The  Victorian  Statute  (No.  301,  s.  106),  ex- 
pressly provides  that  every  such  writ  shall 
cease  to  bind,  charge,  or  affect  the  land  unless 
a  transfer  upon  a  sale  under  sueh  writ  shall 
be  left  for  entry  upon  the  register  within 
three  months  from  the  day  on  which  the  copy, 
accompanied  by  a  statement  of  the  lands 
sought  to  be  affected  thereby,  waB  served  upon 
the  registrar.  The  policy  of  the  Legislature 
was  to  prevent  titles  from  being  affected  by 
the  operation  beyond  a  limited  time  of  un- 
executed writs  of  execution  as  charges  on  the 
land,  and  to  reconcile  the  rights  of  a  judg- 
ment creditor  with  those  of  a  purchaser 
for  value,  whether  with  or  without  notice. 
Both  objects  are  effected  by  compelling  the 
creditor  to  proceed  within  a  limited'  time  to 
enforce  an  execution  by  actual  sale  of  the  land 
affected  thereby.  The  Registrar  of  Titles  v. 
Paterson,  L.  R.  2  App.  Cas.  110 58 

Time  not  t^rtended  by  alias  tcrit  of  fieri  facias- 

An  alias  writ  may  be  duly  issued  to  affect 
lands  not  previously  affected  by  the  execu- 
tion. Such  alias  writ  ha«  the  same  operation 
ajB  an  original  writ  would  liave,  but  no  more, 
i.e.,  it  would  affect  the  land  for  three  months 
from  the  date  of  the  service  of  the  copy  upon 
the  registrar.  A  transferee  under  the  alias 
writ  would  take  subject  to  rights  acquired 
before  such  service.  Nor  would  the  alias  writ 
enlarge,  contrar.T  to  the  plain  policy  of  the 
statute,  the  operation  of  the  original  writ  by 
continuing  the  time  beyond  the  period  fixed  for 
the  expiration  of  such  original  writ.  The 
Registrar  of  Titles  v.  Paterson,  L.  R.  2  App. 
Oas.  110 58 
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Irregulariiy  in  notice  of  sale  hij  iiheri/f—'Svhsttin' 
tial  complianee* 

The  Act  19  Vic.  No.  19,  s.  17G  (Victoria),  v^ 
quired  one  month's  notice  of  intention  of 
sheriff  to  sell  under  writ  of  fieri  facias  to  be 
given  in  two  newspapers.  Land  under  the 
''Transfer  of  Land  Statute"  (Victoria,  No. 
:>01),  was  levied  on.  The  sheriff  advertised  in 
the  local  newspaper  of  the  1st  December,  1870, 
an  intention  to  sell  on  the  3rd'  January,  1871 ; 
and  in  the  Gazette  of  the  9th  December,  1870, 
an  intention  to  sell  on  the  10th  January,  1871. 
The  sheriff  sold  on  the  10th  January,  1871, 
and  on  the  31st  January  executed  a  transfer 
to  the  purchaser.  Registration  of  the  transfer  , 
was  refused  on  the  ground  that  notice  of  in- 
tention to  sell  on  the  10th  January  was  not 
advertised  in  two  papers  accoi-ding  to  law. 
Held,  that  the  object  of  the  Act  in  directing 
advertisements  was  not  so  much  to  obtain 
competition  and  a  fair  price  as  to  insure  a 
.  reasonable  time  inter^-ening  between  the  first 
notice  of  sale  and  the  actual  sale,  so  as  to 
prevent  one  person's  land  being  seized  and 
sold  for  the  debt  of  another.  The  appliciition 
of  the  purcliaser  to  compel  the  Registrar- 
(reneral  to  register  the  transfer  granted,  but 
without  depriving  him  of  his  costs.  In  the 
matter  of  the  "  Transfer  of  Land  Statute,"  Ex 
parte  Boss,  2  V.  R.  (L.)  10 254 

Sale  under  two  writs — Priorities. 

The  "  Transf ea-  of  Land  Statute  "  (No.  301  of 
Victoria)  provides  (Sec.  106)  that  to  bind  land 
under  the  statute  the  registrar  must  be  served 
with  a  copy  of  the  writ  and  a  statement  of  the 
land  to  be  affected  thereby.  Where  there 
were  two  execution  creditors,  their  rights  to 
the  purchase  money  upon  sale  by  sheinfl  are 
regulated  by  priority  of  lodging  writ  with 
sheriff,  and  not  by  priority  of  serving  registrar 
with  copies  of  the  writs.  Beath  v.  Anderson, 
4  A.  L.  T.  151   . . . . : 528 

Several  sale  6//  sheriff. 

Tender  Sec.  10f>  of  the  "Transfer  of  Land 
Statute  -'  (Victoria,  No.  301),  it  is  the  duty  of 
the  Registrar  of  Titles  to  register  the  first 
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transfer  under  a  sale  from  the  sheriff  which  is 
lodged  with  him,  if  it  be  valid.  After  such 
I'egistration  he  should  refuse  to  register  any 
transfer  subsequently  lodged.  In  every  case 
it  is  his  duty  to  determine  the  validity  of  the 
instrument  lodged  for  registration,  and  if  it 
appear  not  to  comply  with  a  condition  in  the 
instrument  of  title,  he  must  decide  for  himself 
whether  such  condition  is  valid.  In  re  the 
"  Transfer  of  Land  Statute,"  Ex  parte  Bond, 
6  V.  L.  R.  (L.)  458 217 

Purchase  of  lease  from  Crown- 

The  purchaser  at  a  sheriff's  sale  of  a  lease 
under  the  "Lan4  Act,  1869"  (Victoria),  is 
entitled,  on  payment  of  overdue  rent  before 
entry  by  the  Crown  for  nom-payment,  to  obtain 
an  injunction  restraining  the  Grown  from 
proceeding  for  a  forfeiture.  Kickham  v.  The 
Queen,  4  A.  L.  T.  37 530 

Crown  leascy  condition  not  to  assign- 

A  condition  inserted  in  a  Grown  lease  under 
the  "Victorian  Land  Act,  1869,"  that  no 
asilignment  or  transfer  should  have  any 
validity  whatever  until  sanctioned  by  the 
Governor-in-Council,  does  not  ^pply  to  an 
involuntary  assignment,  as  by  a  sale  under  a 
writ  of  fl.  fa-  In  re  the  "Transfer  of  Land 
Statute,"  Ex  parte  Ellison,  5  V.  L.  R,  59 502 

It  wa«  sought  to  prevent  registration  of  an 
assignment  of  a  (>own  lease  by  the  sheriff 
under  a  writ  of  fl.  fa.  on  the  ground  that 
there  was  a  condition  in  the  lease  that  no 
assignment  or  transfer  should  have  any 
validity  whatever  until  sanctioned  by  the 
Govemor-in-Couneil.  It  wasi  held,  however, 
that  the  condition  was  not  applicable  to  an 
involuntary  assignment,  as  by  a  sale  under  a 
writ  of  fl.  fia.  In  re  the  "Transfer  of  Land 
Statute,"  Ex  parte  Ellison,  5  V.  L.  R.  59 502 
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ASSURANCE  FUND. 

Mortgagee  taking  mortgage  from  fictitious  trans- 
fereey  the  result  of  a  forged  transfer  has 
no  claim  on^ 

M.  was  registered  proprietor  in  fee  simple  of 
certain  lands:  C,  her  solicitor,  had  possession 
of  the  duplicate  certificates  of  title  and  of  a 
power  of  attorney  from  M.  to  her  husband ;  C. 
forged  a  transfer  of  the  lands  by  the  husband 
as  M.'s  attorney  to  H.,  a  fictitious  and  non- 
existing  person.  This  transfer  was  duly 
registered.  C.  then,  as  representing  H.,  ap- 
plied for  and  obtained  a  loan  from  X.,  pro- 
ducing a  mortgage  of  the  same  lands  in 
favour  of  X.  to  secure  the  loan.  This  mort- 
gage was  duly  registered.  Upon  suit  by  the 
true  owner,  the  Supreme  CJourt  of  Victoria 
(Messer  v.  Gibbs,  13  V.  L.  R.  854;  9  A.  L.  T. 
106),  directed  the  certificates  to  H.  to  be  can- 
celled, and  M.^s  name  entered  as  proprietor; 
that  the  mortgage  was  a  valid  incumbrance, 
but  that  M.  was  entitled  to  redeem  and  to  be 
indemnified  out  of  the  assurance  fund.  Upon 
appeal  by  the  registrar,  representing  the  assur- 
ance fund,  held,  that  the  mortgage  was  in- 
valid, and  that  the  mortgagees  had  no  remedy 
against  assurance  f un-d.  For  "  the  duty  of 
ascertaining  the  identity  of  the  principal  for 
whom  an  agent  professes  to  act  with  the  per- 
son who  stands  on  the  register  as  proprietor, 
and  of  seeing  that  they  get  a  genuine  deed 
executed'  by  that  principal,  rests  with  the 
mortgagees  themselves;  and  if  they  accept  a 
forgery  they  must  bear  the  consequences." 
Gibbs  V.  Messer,  A.  C.  (1891)  248 

Increased  indemnity  for  risk  in  registering  uncer- 
tain title^ 

Where  there  is  a  possibility  of  the  title  of  the 
applicant  beinjr  impeached  in  equitv,  though 
at  law  its  validity  is  unquestioned,  the  Com- 
missioner of  Titles  has  a  discretion,  under  Sec. 
32  of  the  "Transfer  of  Land  Statute"  (Vic- 
toria, No.  301),  to  require  such  additional  in- 
demnity   as    he    shall    think    proper    before 
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issuing  a  certificaite  of  title  to  the  applicant. 
In  the  matter  of  the  "Ti*aiisfer  of  Land 
Statute,"  and  ini  the  matter  of  Charles  8alter, 
2  V.  R.  IL.)  118 24a 


VENDOR  AND  PURCHASER. 

The  purchaser  made  application  to  bring 
under  the  Act  and  obtained  a  certiflcate  of 
title  to  the  whole  of  the  land  occupied  by  the 
vendor,  including  a  parcel  of  four  acres  abut- 
ting on  the  land,  as  described  by  nuetes  and 
bounds  in  the  deed.  The  purchaser  had  been 
let  into  possession  of  the  land.  The  contract 
of  sale  contained  the  usual  compensation 
clause.  The  vendor  brought  an  action  to  re- 
cover compensation  for  the  excess.  Held,  that 
if  tlie  vendor  was  now  estopped  through  the 
completion  of  the  conti'act  from  recovering 
compensation  under  the  contract  of  sale,  that 
he  (rould  recover  under  Sec.  144  of  the  "Trans- 
fer of  Land  Statute  "  (Victoria,  No.  301).  For 
the  vendor  was  d(*x)rived  of  the  four  acres 
through  the  bringing  of  suchi  land  under  the 
operation  of  the  Act  by  the  registration  of  the 
defendant  as  proprietor,  md  was  entitled  to 
damages  against  the  defendant  as  the  person 
by  whose  application  the  land  was  brought 
under  the  Act.  Monaghan  v.  Gleeson,  13  V. 
L.  R.  3H4 15:^ 

Wnirer  of  condition- 

The  conditions  of  sale  provided  that  if  the  pur- 
chaser did'  not  accept  title  within  fourteen 
days  that  the  vendor  should  apply  to  bring 
the  land  under  the  Statute  (No.  301  of  Vic- 
toria), and  that  if  the  vendor  failed  to  produce  i 
a  certiftcate  of  title  under  the  Act  within  six 
months  from  the  day  of  sjile  the  purchaser 
might  rescind  the  sale.  In  an  action  for 
specific  performance,  held,  that  time  w^as  of 
the  essence  of  the  contract,  and  that  it  was 
the  duty  of  the  vendor,  immediately  on  the 
purchaser's  refusal  to  accept  the  title,  to  take 
steps  to  get  the  certiflcate  of  title;  and  that 
the  fact  of  negotiations  having  been  entered 
into  to  dispense  with  the  necessity  of  bringing 
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the  land  under  the  Aot  did  not  amount  to  a 
waivor  of  the  purchaser's  rig-ht  to  msiM  on 
tinii*  being  of  the  essaenee  of  the  cottJtract  in 
regard  to  the  six  monthsw  Davis  v.  I>ougall, 
15  V.  L.  R.  424 SOT 

Careat,  vendor^s  duty  to  remove^ 

Under  Sec.  58  of  the  "Transfer  of  Land 
Statute"  (Victoria,  No.  301),  the  registration, 
and  not  the  execmtion,  of  the  transfer  divests 
the  estate.  Until  registration  the  proprietor 
has  not  done  all  that  is  necessary  to  divest  the 
estate  out  of  himself  and  vest  it  in  the  trans- 
feree. It  is,  therefore,  the  duty  of  the  vendor 
to  have  a  caveat  against  registration  of  the 
transfer  removed;  aaid,  although  the  caveat 
had  lapsed  and  the  regiaitrar  in  treating  it  ^as 
in  existence  was  in  error,  the  vemdor  is  bound 
to  take  the  necessary  steps  to  compel  the 
registrar  to  register  the  transfer.  Taylor  v. 
The  Land  Mortgage  Bank  of  Victoria, 
Limited,  12  V.  L.  R.  748 168 

Pnrchnser  not  entitled  to  abstract- 

Upon  a  contract  for  sale  of  land  under  the 
"  Transfer  of  Land  Statute  "  (Viotoria,  No.  301), 
in  which  the  vendor  undertakes  to  sig^  a 
transfer,  the  purchaser  is  only  entitled)  to  a 
transfer  under  the  Act,  and  is  not  entitled  to 
any  abstract  of  title  or  production  of  docu- 
ments.   Davidson  v.  Brown,  5  V.  L.  R.  (L.)  288.       424 

Purchaser  in  possession* 

A  purchaser  who  is  let  into  possession'  under 
the  contract  for  the  sale  of  the  land  to  him 
is  tenant  at  will  to  his  vendor,  and  has  at  the 
same  time  an  equity  which  would  not  allow 
his  vendor  to  detenudne  the  tenancy  at  will 
except  by  converting  it  into  an  estate  in  fee 
simple.  It  is  not  possible  to  dissever  the  ten- 
ancy from  the  contract.  Together  they  form 
an  "  interest "  to  which  the  land  was  subjet^t 
under  Sec.  49  of  the  Victorian  Statute  (No. 
301),  (which  pro\'ides  that  the  land  shall  be 
subj-t»ct  to  the  interest  of  any  tenant  of  the 
land,  notwithistanding  the  same  may  not  be 
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specially  notified  as  an  incumbranee  on  the 
cortifirdte),  and  which  is  entitled  to  prevail 
against  the  claim  of  a  new  proprietoi'  under 
his  certificate  of  title.  Isiaiudhurat  Mu/tual 
rermanenit  Invefltanenft  Building  Society  v.  Gis- 
Bing,  15  V.  L.  E.  329 466 

Specific  perfQimance- 

D.,  the  registered  proprietor  of  a  pareel  of 
lamd  under  the  "Transfer  of  Land  Statute" 
(Viotcffia,  No.  801),  sold  the  same  to  the  muni- 
cipality. The  agreement  for  sale  provided 
that  tiie  land  sold  should  at  all  timie«  there- 
after be  maintained  and*  used  as  a  site  for 
municipal  buildings^  to  be  built  to  the  satis- 
faction of  the  vendor.  The  buildings  were 
erected,  and  the  other  tenns  of  the  agreement 
performed  by  the  municipality.  The  vendor, 
however,  refused  to  execute  an  absolute 
transfer  under  the  statute,  as  she  would: 
•  thereby  lose  the  benefit  of  the  agreement  with 
ithe  muniicipaJity  for  contiguoue  usea*.  Held, 
that  D.  was  bound  to  execute  a  transfer,  with 
such  security  as  she  could  legally  get;  and 
this  in  the  face  of  the  i^egistrar's  refusal  to 
enter  the  agreement  ei»  an  incumbrance.  The 
Mayor,  etc.,  of  Brunswick  v.  Dawson,  5  V.  L. 
R  (E.)  2 179 

Specific  performance — Costs. 

In  an  action  for  specific  performance  the  defen- 
dimt  relied  upon  a  condition  that  the  vendor 
should  within  six  montlis  producte  a  certificate 
of  title  under  the  Statute  (Xo.  :U)1  of  Victoria). 
On  the  day  the  six  months  expired  the 
Examiner  of  Titles  approvtHl  the  examination, 
and  on  tlie  same  d^y  the  (Commissioner  of 
Titles  assented  to  tlie  application,  but  the 
c^ertificate  was  not  issued  until  fifteen  days 
later.  The  vendor  gave  the  purchaser  notice 
that  the  application  was  approved,  but  the 
purchaser  resdndled  tlie  centract.  While  the 
defendant  succeeded,  because  time  was  of  the 
essence  of  the  contract,  he  was  not  allowed 
costs,  as  the  land  had  been  practically  brought 
under  the  Act,  amd  he  could  have  dealt  witli  it 
as  if  he  had  the  title  in  his  own  hands.  Davis 
V.  Dougall,  15  V.  L.  R.  424 507 
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TVorffe  and  phrases- 

"Fraud,  in  See.  74  of  ttie  *  Transfer  of 
Land  Act,  1890,'  means  moral  turpitude, 
actual  dishonest  defiling,  and  does  not  include 
whali  is  kniQiwn  a»  *  co(n»b*uetive  fraud.'  "  Per 
WilMams,  J.  "The  fraud  referred  to  in  the 
*  Transfer  of  Land  Act,  1890,'  \»  acftual  moral 
depravity,  somie  intentional  wronff-doing,  or 
wilful  violation  of  the  common  rule  of  right 
amd  wrong,  and  not  constructive  fraud."  Per 
Hood,  J.  Crregory  et  al.  v.  Alger  et  al.,  15  A. 
L.  T.  22 532 

"Te^namt"  wid^  than-  "lewsee"  (Victoria 
Staitu'te,  No.  301,  See.  49).  Sandhurst  P^-ma!- 
ment  Investment  Building  Bodety  v.  Gi«sing, 
15  V.  L.  R.  329;  11  A.  L.  T.  62 466 

Words — "  Secured" 

The  Yictorian  Statu-te  (No.  301),  by  Sec,  84, 
provides  that  "  in  case  default  be  mad'C  m  pay- 
ment of  the  principal  sum,  interest  or 
annuity  secured,"  etc.  It  wa«  oontendied  that 
there  was  no  sum  "secured"  until  registra- 
tion of  the  moH^gage,  on  the  ground  that  the 
mortgage  is  only  to  have  effect  as  a  security 
when  retrfst^red.  Held,  that  the  word 
"  secured  "  refers  both  to  the  security  created 
by  the  covenant  to  pay  the  principal  and  in- 
terest contained  in  aj  mortgage  deed,  and  in 
force  between  the  parties  before  its  registra- 
tion, and  also  to  the  security  in  respect  to  the 
land  itself,  which  comes  into  existence  only 
when  the  deed  is  registered.  Mathieson  v.  The 
Mercantile,  Finance  and  Agt^ncv  Companv, 
Limited,  17  V.  L.  R.  271 ! .\       478 


MISOELLANEOUS. 

TraihsacUons  of  insolvent  after  assiqnmrnt. 

Where  the  assignee  of  an  insolvent  e^ate. 
having  lodged'  a  caveat  against  any  dealing 
with  land  forming  part  of  such  estate,  makes 
an  .application  to  be  reiristered  as  proprietor 
under  Sec.  236  of  the  "Transfer  of  Land  Act, 
1890  "  (Victoiia),  during  the  existence  of  such 
caveat  the  registrar  is  bound  to  ignore  all  deal- 
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mgs  by  the  insolvent  propiietor  with  land 
under  the  operation  of  the  Act,  ajid  to  register 
the  assignee.    In  re  PaJmateer,  10  V.  L.  R.  71)3.      545 

Ijuvhvn  of  tenant- 

Liiches  of  tenant  in  assei'ting  his  statutoi-y 
right.  Kee  Sandhurst  Mutual  Permanent  Build- 
ing Society  v.  Oissing,  15  V.  L.  R.  329 40(i 

Intestacf/. 

Where  a  testa tm%  although  not  devising  the 
legal  estate  in  his  land's,  gives  his  executor 
power  to  sell  them,  he  doi*s  not  die  intestate 
as  to  sueh  lands  within  the  meaning  of  the 
•* Transfer  of  Land  Statute"  (Victoria,  No. 
301),  and  a  rule  to  ajdminister  such  laoids  will 
not  be  granted.  In  the  real  estatie  of  John 
Gow,  deceased,  4  W.  W.  &  a'B.  (L.  M.  &  M.)  18.       34S 

An  executor  is  not,  by  virtue  of  his  obligation 
to  jmy  the  debts  of  the  deceased,  "a  person 
interested  "  in  the  real  estate  of  his  testator 
within  the  meaning  of  See.  07  of  the  **  Transfer 
of  Land  Statute  "  (Victoria,  No.  301),  and  is  not 
entitled'  to  a  rule  to  adtminister  under  that 
Act.  In  the  real  estate  of  Margaret  Hood, 
deceased,  4  W.  W.  &  a'B.  (L.'E.  &  M.)  20 510 

I'JjvctmeHt — Emdena'.  ,  ^ 

A  duplicate  certificate  of  title,  issued  under 
the  Victorian  Statute  (No.  301)  is  admiKsible 
i\»  prima  facie  evidence  of  title  in  ejectment. 
(Sed.  qu.  whether  duplicate  certificate  is  not 
cimclusive  evidence.  See  Certiflcate,  conclu- 
sive eflfects  of).  Wilkinson  v.  Browm,  1  V.  R. 
IL.)  80 43:J 

The  plaintiff  in  ejectment  put  in  his  certificate 
of  title  under  the  Victorian  Statute  (No.  301), 
aiid  al«o  went  into  evidence  prior  to  the  title, 
whereby  it  apjieared  that  the  legal  estate  was 
not  in  him.  Held,  that  if  he  relied  on  his  cer- 
tificate alone  he  might  have  succeeded';  but 
as  he  went  outside  the  certiflcate,  and  thereby 
showed  he  had  not  the  legal'  estate,  he  muiit 
be  nonsuited.  Miller  v.  Mori^sev,  2  V.  R.  (L.'i 
39 ' 430 

In  a  further  pro(H*eding  in  ejec^tment  between 
the  same  parties,  the  platotiflf,  who  had  ob 
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tained  from  the  registrar  a  new  certificate  in 
substitution  for  the  one  produced  in  the  former 
action,  put  in  the  new  certificate  and  gave  no  j 

other  evidence.       Upon  motion  for  nonsuit,  , 

held,  that  the  certificate  was  conclusive  evi- 
den-oe  that  the  person  named'  in  it  is  pro- 
prietor. It  is  not  necessary  to  prove  the  pre- 
liminary steps  taken  to  procure  the  certificate. 
Miller  v.  Moresey,  2  V.  R.  (L.)  193 438 

Demand  before  ejectm'mt 

When  R.  had  entered'  into  possession  of  land 
under  a  contract  made  with  a  person  from 
whomi  those  seeking  to  eject  himj  themiselves 
derived  title,  held,  that  before  they  could 
maintain  ejectment  R.  was  entitled'  to  a  de- 
mand of  possession.  Colonial  Bank  v.  Roach, 
1  V.  R  (L.)  165 374 

Drfvndant  need  not  disclose  his  title- 
There  is  nothing  in  the  "Ti'anafer  of  Land 
Statute"  (No.  301  of  Victoria)  generally  en- 
abling a  plaintiff  to  transfer  a  legal  right  to  a 
Court  of  Equity,  or  to  com<p»el  a  defendant  to 
disclose  his  title.  Jamieson  v.  Quinlan,  3  V. 
L.  R.  (E.)  230. 

Offeiwts  under  the  Act 

Section!  153  of  the  "Victorian  Land  Transfer 
Statute"  (No.  301)  eniacts,  inter  alia,  that  any 
peiwHi  wilfully  making  any  false  statement  or 
declaration  in  an  application  to  bring  land 
under  the  Act.  or  fraudulently  procuring  the 
issue  of  a  certificate  of  title,  is  guilty  of  a  mis- 
demeanour. In  a  ca«e  the  only  evidience  in 
support  of  the  charges  was  that  appearing 
upon  the  applicati'on,  and  the  statutory  declu- 
ration  of  the  accu-sed  filed  in  support  of  it, 
produced  by  the  ppoi)er  officer  from  the  Office 
of  Titles,  and  the  certifirate  of  title  granted 
thereupon,  and  the  rejisonable  inference  to  be 
drawn  therefrom,  together  with  evidence  that 
the  material  statements  in  snch  declaration 
were  false.  Upon  a  case  resf»rv<Mi.  held,  that 
the  evidence  was  sufficient  to  8up|)ort  a  con- 
viction.   Regina  v.  Aedy,  13  V.  L.  R.  740 1  io 
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Constructive  fraud,  580,  Oil.     See  Fraud. 

notice,  581,  GOO.  See  Notice. 
Contract,  effect  of,  before  registration,  579,  585,  et  seq.. 

GOl,  (511 
Costs,  590,  (510,  (514 
Creditor,  judgment,  duty  of,  5^3-4 
Crown  bound,  573 
lease,  (506 

Defeasance,  deed  of,  595 

Disclosure  of  title,  013.     See  Production 

Duplicate  certificate  prima  facie  evidence  of  title,  574 

Easements,  565,  572,  573,  590-3,  614 

Ejectment,  evidence  and  procedure,  568,  570,  593.  612, 

et   seq. 
Equitable  mortgage,  595,  cf.  xlvii. 

rights,  578 
Equity  of  redemption,  596,  597,  607 
Escheat  to  the  Crown,  5(i6 
Estoppel  of  lessee,  593 

Execution  of  transfer  until  registered  does  not  divest 
estate,  609 
debtor,  584,  587 
Executor  not  ''  interested  "  bv  obligation  to  pay  debts, 
612 

Pi.  Fa.,  registration  of,  581,  583,  584,  587 

does  not  attach  to  after  acquired  land,  603 

priorities,  603,  605 

alias  writ,  604 

expiry,  604 
Fixtures,  602 
Foreclosure,  602 
Forgery,  572,  578,  607 
Forms,  order  where  proceedings  to  cancel,  but  Ri^gistrar 

not  party,  571;   order  delaying  transfer,  588 
Fraud,  definition  and  example,  580,  611 

effect  of,  575,  578,  580,  584 

penalty,  613 

Incorporeal  hereditaments,  registration  of,  5(»5,  586 

"Incumbrance,"  577,  610.     See  Mortgages. 

Indefeasible  title,  572 

Injunction,  remedy  by,  565-6,  568,  578,  586,  587,  614 

Insolvent^  transfers  by,  5J^4,  611 

Instrument,  effect  of  unregistered.     See  (Contracts. 

** Interest"  of  purchaser  in  possession,  609 
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"  Interested,"  executor  when,  and  when  not,  612 
Intestacj,  566,  612 

Jurisdiction  of  Courts  over  Registrar,  566 
See  Injunction  and, Mandamus, 
of  Registrar,  566,  586 

Laches  ef  tenant  in  asserting  right,  594 
"Land,"  592 
Leaf^es,  576,  593 

Crown,  606 

mining,  593 
Lunatic,  588 

Mandamus,  remedy  by,  586,  614 
Mining  lease,  593 
Misdescription  of  land,  608 
Mortgages,  594,  et  seq. 

by  absolute  transfer  and  defeasance,  595 

equitable,  595,  cf.  xlvii. 
Mortgagor,  action  by,  602 

rights  of,  how  extinguished,  597 

tenant  of,  596 

transferee  of,  596 

Notice,  constructive  and  actual,  581-2-3,  600 

before  sale  under  mortgage,  598-9,  600 
defect  in,  598 

Offences,  613 

OflRcial  assignee  not  a  purchaser  for  value,  584' 

«  Owner,"  565 

must  be  identified  by  transferee,  578,  607 
Owner  deceased,  600 

Priorities,  603,  605 

Production,  574,  579,  598,  609,  613 

Purchaser.     See  Vendor  and  Purchaser. 

at  mortgage  sale,  601 

in  possession,  609 

not  entitled  to  abstract  of  title,  609 
Paper  title — See  Adverse  Possession  and  Injunction. 
Power  of  attorney,  585 

Quiet  enjoyment,  mortgagor's  right  to,  597 

Rectifying  certificate  and  register,  571,  614 
Register,  rectifying,  571 
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Ut»fi:i»trur,  duties  jind  i)owers,  5(U»,  586,  614 

appeal  from,  58^1 
Keji;i  strut  ion,  etfect  of,  r)85,  et  seq. 
Resiission  of  rontraet,  610 
Hi^ht  of  Wiiv,  5Jtt-8.  614.     See  Easement8. 

Hale  under  inortp^age,  507  J*.  r»0(),  601 
^*  Secured/'  611 

Sheriff's  sales,  582,  et  seq.,  603-605 
Speeific  performance,  608,  010 

when  caveat,  588 
Subletting  by  lessee,  594 

"  Tenant,"  577,  wider  than  lessee,  611 

attornment,  596 
Tenant  at  sufferance,  597 

at  will,  577,  593,  609 
of  mortgagor,  596 
purchaser,  609 
Tenants'  rights,  577 

laches  in  enforcing,  594,  612 
Tender,  effect  of,  to  stay  proceedings,  601 
Time,  where,  essence  of  contract,  609,  610 
Title  indefeasible,  572 

evidence  of,  573-4 
Transfers,  generally,  579,  et  seq. 
fraudulent — See  Fraud, 
by  insolvents,  584 
Transferee,  duty  of,  578,  607 
Trusts,  574-5,  565,  cf.  xlvii. 
Trustee.'  565,  567 

Use  and  occupation,  594,  597 
User  of  land,  pai'tirnlar,  594,  610 

specific  performance  of,  610 

V^endor  and  [Mirchaser,  582,  608 
Vendor'sr  duty  to  remove  caveat,  609 
Voluntary  conveyanct\  l.'^*  Kliz.  c.  5:    578 

Volunteers,  575  6,  578 
•Waiver  of  caveat,  569 

condition,  608 
Writs  of  execution — See  Fi.  Fji. 


■^  \ 


OLBIYaWI 


3  6105  044  268  014 


